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PREFACE. 


John  Dusb,  Chisf-Justice  of  this  Court,  and  also  its  Bjb- 
POBTEB,  died  before  this  volume  was  completed.  At  the  time  of 
his  death,  all  the  cases,  except  the  Practice  Cases,  had  been  selected 
by  him,  and  had  been  prepared  in  the  form  in  which  they  are  re- 
ported. He  had  corrected  the  proof  of  the  first  impressions  to  the 
S64th  and  the  plate  proof  to  the  118th  page.  The  Practice  Cases 
were  prepared  by  the  undersigned.  The  latter  also  prepared  the 
Calendar  Cases  in  which  he  wrote  the  opinion  of  the  court,  (in- 
cluding Forrest  v.  Forrest,  Page  v.  The  New  York  Central  R.  B,  Ch.j 
and  Broum  v.  Davis,)  in  the  form  in  which  they  are  published. 
This  has  been  done  under  an  arrangement  between  the  deceased 
and  the  undersigned,  which  embraced  as  well  the  third,  fourth, 
and  fifth  volumes  of  Duer's  Beports  as  the  sixth. 

In  consequence  of  this  arrangement,  it  seemed  to  the  under- 
signed that  the  sad  event,  to  which  reference  has  been  made,  not 
only  rendered  it  proper  that  he  should  attempt  to  complete  this 
volume,  but  devolved  upon  him  that  duty.  He  has  prepared  the 
Index  and  revised  the  whole  proof.  Some  unimportant  errors,  no 
doubt^  still  exist.  The  authorities  cited  in  the  points  and  in  the 
OPINIONS  could  not  be  printed  so  as  to  avoid  all  errors  without 
comparing  them  with  the  reports  referred  to.  This  comparison 
has  been  made  to  some  extent^  but  not  to  such  extent  as  to  render 
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oooasional  errors  of  this  kind  improbable.    It  is  believed,  how- 
ever, that,  practically,  they  will  be  found  unimportant 

The  proceedings  of  the  meeting  of  the  members  of  the  bar,  held 
on  the  occasion  of  the  death  of  Chief-Justice  Duer,  will  be  found 
in  this  volume.  His  great  abilities,  his  high  professional  attain- 
ments, his  judicial  eminence,  and  his  sterling  virtues,  and  the 
sincere  and  general  regard  which  they  won  for  him,  render  it 
appropriate,  as  it  is  believed  all  will  agree,  that  this  tribute  to  his 
memory  should  form  part  of  the  volume  which  he  was  preparing 
for  publication,  when  his  mortal  labors  were  terminated  by  death. 

J.  S.  BOSWORTH. 

ITzir  YoBX,  Avguti  2Ath,  1858. 


IN    MEMORIAM 


■  ^■' 


THE   PROCEEDINGS 

THE  MEETING  OF  THE  MEMBERS  OF  THE  BAR,  OF  THE  CIT7  OF 

NEW  YORK, 

HBLD   ON  TEE  \Uh   OF -AUGUST,   1868, 


TO  MIFHMB  TBEIB  8EN8B  OF  THE  LOSS  WHICH  THET  AUD  THB  PUBUO 

HAD  8USTAINBD  BT  THB  DBATH  OF 

JOHN   DUBR, 

-jvwrvx  or  tbb  sumioa  ooukt  of  that  cmr. 


WITH    A    BBIBT    KOTIOB     07    HIS    TUNBBAL. 


CHiBr-JusTiOB  DuEK  died  at  the  residence  of  his  son  on  Staten  Island 
on  the  morning  of  Sunday,  the  8th  of  August,  1858.  His  death  was 
announced  in  the  various  courts  of  the  city  on  Monday  morning,  and  the 
courts  adjourned  until  Tuesday,  except  the  Superior  Court,  which  ad- 
journed until  the  following  Thursday. 

At  a  preliminary  meeting  organized  on  Monday  by  appointing  the 
Hon.  Murray  Hoffman  e/iatrman,  and  the  Hon.  Charles  P.  Dalt 
9icretary^  these  resolutions  were  passed : 

Resolved^  That  a  meeting  of  members  of  the  bar  be  convened  at  the 
Gbkeral  Term  room  of  the  Superior  Court,  on  Wednesday,  the  11th 
day  of  August,  1858,  at  12  o'clock,  m.,  to  express  their  sense  of  (he  loss 
the  bench,  the  bar,  and  the  public  have  sustained  by  the  death  of  Chief- 
Justice  DusR.    Also, 

Buobfedy  That  Messrs.  GrBXESB  CL  Bbohsov,  Bbvjamiv  F.  Butlkr, 
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Dakdcl  Lord,  James  T.  Brady,  and  E.  W.  Stou^^ton  be  appointed  a 
oommittee  to  make  suitable  arrangements  for  said  meeting. 

• « 

On  Wednesday,  the  11th  of  August,  at  12  o'clo/fk,  the  meeting  wsa 
held  in  the  room  of  the  principal  TriIl  TiRi^^f  the  Superior  Court, 
which  was  crowded  to  its  utmost  capacity. 

Ex-Ch;e^ustice  Brohbon  called  the  meeting  to  order,  and  moved  that 
Judge  3o8 WORTH,  the  senior  and  presi(fmff  j^ustice  of  this  court,  take  the 
ohair,  which  was  carried. 

On  motion  of  Mr.  Jaubs  T.  BraSI^ ,  Judges  Hoffman,  Slosbon,  Wood- 
ruff, and  PiBRRiPONT  of  the  Superior  Court,  Judge  Bbtts  of  the 
United  States  District  Court^  Judge  Clerke  of  the  Supreme  Court, 
and  Judge  Daly  of  the  Common  Pleas,  were  appointed  vice-presidents. 

On  motion  of  Mr.  E.  W.  Stouohton,  Messrs.  Benj.  D.  Siluman  and 
Francis  H.  Dyksrs  were  appointed  secretaries. 

Judge  BoswoRTH  then  rose,  and  spoke  as  follows : — 

My  Brethren  of  the  Bar  and  Gentlemen  : — I  feel  entirely  incom- 
petent to  say  any  thing  on  the  present  occasion.  It  is  a  sad  one  to  all 
of  us,  and  particularly  so  to  myself  and  to  others  occupying  the  same 
relation  to  the  distinguished  man  whose  death  we  deplore.  At  the  same 
time,  I  deem  it  not  inappropriate  to  this  occasion  that  I  should  state  some 
things  in  respect  to  the  deceased  which  attached  me  to  him  and  made 
my  affection  for  him,  personally,  as  strong  as  the  respect  I  cherished  for 
his  learning,  his  great  ability,  and  unsullied  inte^ity.  I  had  no  acquaint- 
ance with  him  prior  to  iny  election  as  a  member  of  the  court  which, 
during  some  nine  years,  he  has  adorned  with  his  learning,  and  all  the 
duties  of  which  he  has  performed  with  untiring  industry  and  fidelity. 
It  is  in  the  light  of  this  brief  personal  acquaintance  that  I  shall  speak  of 
our  deceased  brother,  trusting  that  others  will  present  the  more  compre- 
hensive and  extended  view  which  is  required  to  delineate  him  as  he  was 
and  as  he  lived,  and  to  do  justice  to  his  worth  and  services.  That  ac- 
quaintance commenced  in  the  fall  of  1851. 

Conscious  of  his  great  genius  and  of  his  superior  learning,  as  well  as 
of  his  larger  experience,  I  apprehended,  without  knowing  why,  that  he 
might  be  impatient  on  encountering  views  less  mature  than  his  own,  and 
that  he  possessed  a  tenacity  of  impressions  and  opinion  that  might  Ten- 
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der  consultations  with  those  whom  he  could  not  but  regard  as  his  in- 
feriors, sometimes  unsatisfactory,  if  not  unpleasant  But  it  gives  me 
pleasure  to  say  that  I  never  met  one  who  treated  opinions  adverse  to 
his  own  with  moroicourtesy,  or  discussed  questions  giving  rise  to  a  con- 
flict of  views  with  mor^indness,  or  who  strove  more  to  prevent  a  final 
disagreement  of  opinions,  when  that  result  occurred,  from  becoming  a 
cause  of  even  the  slightest  lemporary  dissatisfaction  than  himself. 
Whether  to  the  credit  of  the  court  itself,  or  not,  still  it  is  true,  in  fact, 
that  the  nr^st  kind  personal  relations  have  always  existed  between  its 
members.  So  strong  and  unbroken  Las  been  this  personal  cordiality, 
that  I  do  not  think  any  one  member  of  it  has  failed  to  desire  the  re-eleo-  . 
tion  of  an  incumbent  whose  term  was  about  to  expire,  whatever  might 
be  his  politics,  and  whoever  might  be  hii  competitor.  And  I  have  no 
reason  to  doubt  that  this  was  just  as  true  at  the  time  of  my  first  elec- 
tion, and  rightly  so,  too,  as  at  any  election  that  has  since  been  held. 

He  was  at  all  times  resolute  and  firm  in  his  resistance  to  all  outside 
efforts  to  displace  a  faithful  subordinate  officer  of  the  court,  and  fill  his 
place  with  another  on  mere  political  grounds.  Although  it  has  become 
a  practice  in  making  nominations  for  each  party  to  select  candidates 
holding  the  political  principles  they  cherish,  yet  it  was  his  view  that 
Judges  could  not  add  to  the  dignity  of  their  office,  or  to  their  claims  to 
personal  confidence  and  respect,  by  exercising  any  of  their  powers  for  the 
mere  purpose  of  proscribing  subalterns  who  were  faithful  and  competent 
on  account  of  their  political  opinions. 

No  man  was  more  industrious,  or  labored  longer  or  more  faithfully 
than  he.  He  was  so  constituted  that  he  could  not  be  inactive.  He  read 
much,  and,  probably,  no  Judge  in  the  state  read  more  promptly  or  with 
more  care  every  elementary  treatise  and  every  volume  of  reports,  from 
time  to  time,  as  they  were  issued  from  tiie  press.  Even  after  the 
casualty  which  fractured  his  right  leg,  early  in  January  last,  and  for 
many  long  weeks  confined  him  in  a  fixed  posture  to  his  bed,  he  was  a 
constant  reader.  As  soon  as  he  could  sit  up  in  his  bed,  and  before  he 
could  be  taken  from  it,  he  commenced  the  preparation  of  the  calendar 
cases  for  the  sixth  volume  of  his  reports.  When  last  disabled  by  supex: 
added  maladies  they  had  been  completed,  and  nearly  half  of  the  volume 
was  printed. 

No  judicial  opinions  excel  his  own  in  clearness,  in  fulness  of  illustra- 
tion, in  beauty  of  style,  in  the  vigor  of  their  logic,  or  in  the  richness  or 
variety  of  learning  by  which  they  are  supported.  However  strong  may 
have  been  the  impressions  he  had  formed  on  the  argument  of  a  cause,  as 
the  statement  and  argument  of  it  presented  it,  if  it  so  happened  that 
these  impressions  had  been  formed  in  the  absence  from  the  mind  of  any 
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fact  which  should  justly  affect  the  result,  no  one  more  readily  than  him- 
self gave  it  its  just  effect  when  presented  to  his  mind  or  recalled  to  his 
attention,  and  yielded  so  much  of  previous  convictions  as  the  truth  and 
the  law  of  the  case  required.  But  when  his  conclusions  were  deliber- 
ately formed  upon  a  consideration  of  all  the  facts  and  a  careful  examin- 
ation of  the  law,  they  were,  as  all  would  expect,  the  conclusions  of  a 
man  of  strong  mind  and  great  learning  i^ould  be,  so  fixed  as  not  to  be 
easily  shaken. 

He  had  another  mental  habit.  I  will  not  say  it  is  peculiar,  but  it  is 
not  common,  certainly  pot  in  the  degree  that  characterized  him.  He 
rarely,  if  ever,  attempted  to  write  an  opinion  until  his  examination  of  a 
case,  and  of  the  authorities  bearing  upon  it,  had  been  fully  made  and 
completed.  The  mental  process  was  pursued  until  no  new  thoughts 
were  likely  to  occur  from  further  reflection  before  he  began  to  write. 
Writing  was  not  to  him  an  aid  or  assistant  in  the  comparison  of  author- 
ities, or  in  reaching  the  legal  conclusion,  which,  together,  they  tended  to 
establisL  Hence,  most  of  his  opinions,  even  when  delivered  at  length, 
were  at  the  time  unwritten.  Hence,  they  were  delivered  with  as  much 
precision  of  language,  and  in  a  form  nearly,  if  not  quite,  as  perfect  as  he 
wrote.  And  when  he  came  to  write,  it  was  rare  that  any  page  of  the 
whole  was  disfigured  with  an  alteration  or  interlineation.  I  think  it 
would  surprise  all  who  do  not  already  know  this  fact  to  inspect  the 
manuscripts  of  his  longest  and  most  elaborate  opinions.  It  is  a  rare 
occurrence  that  a  word  is  obliterated,  altered,  or  interlined. 

From  a  regard  to  his  convenience,  our  consultations  were  generally 
held  at  his  house.  As  a  necessary  consequence,  those  of  his  brethren  who 
have  been  associated  with  him  for  years  have  met  him  weekly  during 
the  whole  time,  at  his  own  fireside,  and  know  how  cordial  and  affection- 
ate were  the  relations  between  him  and  each  member  of  his  family,  and 
the  severity  of  the  bereavement  inflicted  upon  them  by  his  death. 

I  have  seen  him  in  health  and  vigor,  in  cheerfulness  and  hope,  and  I 
also  saw  him  in  the  feebleness  of  his  exhausted  powers,  and  though  the 
last  interview  was  a  sad  one,  I  cannot  regret  that  it  occurred.  Hearing 
that  he  was  feeble,  but  hearing  nothing  to  excite  alarm,  I  visited  him  at 
the  residence  of  his  son  on  Staten  Island,  on  the  30th  of  July.  This  is 
the  last  time  that  I  saw  him.  He  had  been  sinking  rapidly  for  several 
days,  and  had  been  deprived  by  paralysis  of  the  power  of  speech. 
Though  supported  by  a  person  on  either  side  of  him,  on  account  of  his 
great  debility,  yet  when  our  eyes  met,  the  placid  and  friendly  smile  that 
lighted  his  countenance,  and  the  pressure  of  his  hand,  though  gentle,  as 
he  vainly  strove  to  speak,  told  me  I  Was  recognized  and  welcome,  and 
that  he  would  if  he  could,  have  said  something,  that  it  might  have  been 
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well  for  me  to  hear  and  to  ponder.  But  his  earthly  career  is  closed* 
He  was  born  at  Albany,  in  1782,  in  a  house  still  standing.  His  mother 
was  then  with  her  father,  who  had  an  important  command  in  the  northern 
department  of  the  army  of  the  Revolution,  and  was  residing  in  Albany, 
lu  contemplating  this  sad  bereavement,  I  cannot  forget  that  in  the  six 
brief  years  I  have  been  a  member  of  the  court  of  which  he  was  the  hon- 
ored Chief-Justice  at  the  time  of  his  death,  others  of  his  brethren 
have  also  fallen.  First,  Lewis  H.  Sandford,  in  the  prime  of  life,  and 
with  great  capacities  and  qualifications,  and  a  most  able  and  efficient 
Judge,  was  suddenly  removed  from  this  field  of  labor  by  the  great  de- 
stroyer. Next,  and  after  a  brief  interval  of  time,  Elijah  F.  Paine  waa 
called  to  his  last  account  By  liis  death  the  court  was  deprived  of  an 
upright  and  able  Judge.  He  had  suffered  so  much  from  previous  ill 
health,  that  he  was  not  able  to  accomplish  as  marked  results  as  his  abil- 
ities, with  good  health,  would  have  enabled  him  to  produce.  Next,  and 
but  a  little  over  a  year  since,  Thomas  J.  Oakley,  then  the  Chief-Justice 
of  this  court,  also  died — when  he  died,  a  truly  great  man  ceased  to  live. 
He  had  been  a  Jiidge  of  this  court  from  the  time  of  its  organization. 
He  bore  himself  heroically  through  all  the  vicissitudes  and  disasters  of 
life.  His  experience  was  worth  more  than  many  volumes  of  matter 
printed  to  instruct  us  and  light  up  the  pathway  of  judicial  and  pro- 
fessional investigation  and  duty.  It  was  a  pleasure  to  contemplate  him, 
when  listening  to  the  presentation  of  a  voluminous  and  complex  case, 
and  to  witness  the  facility  with  which  he  would  discard  immaterial  niat> 
ters,  and  reach  the  actual  and  turning  points  of  the  controversy.  He 
always  read  and  examined  his  cases  with  care,  and  was  ready  to  discuss 
them  at  as  early  a  day  as  any  of  his  brethren  associated  with  him  in 
hearing  the  argument.  It  was  unnecessary  for  him  to  read  to  be  certain 
of  elementary  law,  or  to  apply  it  with  extraordinary  accuracy.  In  con- 
sidering, with  a  view  to  their  decision,  questions  which  had  been  ai^ued 
before  a  full  bench,  when  they  were  questions  of  moment,  and  there  was 
a  conflict  of  views,  it  was  at  times  exceedingly  interesting  to  listen  to 
the  discussion  of  them  between  himself  and  his  distinguished  associate, 
who  has  so  soon  followed  him  to  the  grave.  The  argumentation  of  the 
one  was  as  terse  and  pointed  as  that  of  the  other  was  copious  and  pow- 
erful. Each  could  assign  as  good  reasons  for  the  positions  he  took,  and 
defend  them  with  as  much  ability  as  any  living  Judge  of  our  day.  Each 
of  them  was  a  great  ai^  to  the  other,  and  the  experience  and  learning 
which  the  two  combined  would  give  strength  and  character  to  any  court. 
But  they,  and  Sandford,  and  Paine,  all  of  whf>!Ti  vrere  members  of  the 
Superior  Court  on  the  1st  of  January,  1852,  will  be  seen  or  heard  no 
more  in  the  land  of  the  living. 
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In  recurring  to  this  succession  of  sad  events,  and  yielding  to  the  emo- 
tions with  which  the  most  recent  of  them  all  oppresses  us,  it  is  gratify- 
ing to  know  that  the  last  years  of  our  distinguished  brother  were  years 
of  happiness  to  him  and  to  his  family,  and  of  usefulness  to  the  public  as 
well  as  to  the  profession,  and  of  signal  service  to  the  court  of  which  he 
was  a  member.  His  intellect  was  clear,  active,  and  vigorous  to  the  last. 
He  found  pleasure  in  performing  the  duties  of  the  office,  to  which  he  had 
been  twice  elected  by  the  suffrages  of  the  people,  and  to  the  gratification 
of  the  bar.  I  do  not  believe  that  partiality  or  prejudice,  or  that  fear  or 
favor,  or  the  apprehension  of  any  consequences  personal  to  himself,  ever 
exercised  the  slightest  influence  over  his  deliberations,  or  for  one 
moment  clouded  his  views  or  warped  his  judgment.  He  was  truly  a 
great  man,  an  eminent  jurist,  an  upright  and  fearless  Judge.  If  the 
average  of  the  profession  can  and  will,  in  all  periods  of  time,  equal  his 
ability  and  learning  at  the  bar,  and  fairly  approximate  to  his  stem  rec- 
titude in  morals  and  conduct,  and  if  the  average  of  our  Judges  on  the 
bench  will  bring  to  it  the  industry,  the  wisdom  and  the  fearlessness 
which  illustrated  his  brief  judicial  career,  the  legal  profession  will  suffer 
no  decline,  the  bench  will  dispense  justice  and  command  undiminished 
confidence  and  respect,  and  no  one  need  despair  of  the  republic 

Hon.  Benjamin  F.  Butler  then  offered  the  following  resolutions  :-— 

Resolved^  That  in  the  death  of  the  Hon.  John  Dubb,  Chief-Justice 
of  the  Superior  Court  of  the  city  of  New  York,  the  legal  profession  and 
the  public  at  large  are  called  to  mourn  the  loss  of  a  Judge  whose  genius 
and  learning  made  him  an  ornament  to  the  bench  upon  which,  with  so 
much  dignity,  he  presided ;  and  whose  uprightness,  love  of  truth,  and 
manly  independence  justly  entitle  him  to  the  esteem  and  reverence  of 
our  whole  community. 

Besolved,  That  while  we  thus  express  our  sense  of  the  high  judicial 
abilities  of  our  departed  brother,  and  of  the  fidelity  with  which  he  dis- 
charged his  duties  on  the  bench,  a  just  appreciation  of  his  character  and 
services  prompts  us  to  a  special  commemoration  of  the  eloquence,  learn- 
ing, and  brilliant  talents  which  distinguished  him  as  an  advocate ;  the  scru- 
pulous care  with  which,  when  at  the  bar,  he  sought  to  guard  and  promote 
the  dignity  and  usefulness  of  his  profession ;  his  efficient  and  honorable 
labors  to  improve  the  legislation  and  jurisprudence  of  our  state,  as  one 
of  the  revisers  of  its  Statute  laws ;  his  writings  on  an  important  branch 
of  legal  science,  and  other  productions  of  his  pen,  particularly  his  beau- 
tiful tribute  to  the  memory  of  the  great  commentator  on  American  law ; 
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his  genial  spirit  and  scholarly  attainments ;  his  philanthropy  and  pat- 
riotism ;  and,  above  all,  the  unaffected  Christian  graces  which  illustrated 
and  adorned  his  character  and  life. 

lUsolvedy  That  as  a  mark  of  respect  for  the  deceased,  and  of  our 
deep  sense  of  the  loss  which  the  public  and  the  profession  have  sus- 
tained, the  members  of  the  bar  now  present  will  attend  his  funeral  in  a 
body. 

Retolvedy  That  a  copy  of  the  foregoing  resolutions,  attested  by  the 
secretaries  of  this  meeting,  be  transmitted  by  them  to  the  family  of 
Judge  DuER,  as  an  expression  of  our  sympathy  and  condolence. 

JResolved,  That  these  proceedings  be  published  under  the  direction  of 
the  secretaries,  and  that  an  attested  copy  be  furnished  by  them  to  his 
honor.  Justice  Bosworth,  to  be  by  him  laid  before  tiie  Superior  Court, 
at  its  next  General  Term,  with  the  request  of  this  meeting  that  the  same 
be  recorded  in  the  minutes  of  the  court. 

Mr.  BuTLKR,  in  a  voice  of  deep  emotion,  then  spoke  as  follows : — 

In  speaking,  Mr.  President,  to  the  resolutions  which  have  been  read, 
I  shall  endeavor  to  keep  within  the  limits  proper  to  the  occasion.  To 
do  this  I  must  omit  any  attempt  to  sketch  the  biography  of  Judge  Dubb, 
and  must  confine  myself  to  some  personal  reminiscences  connected  with 
his  career  and  labors  as  a  lawyer,  and  to  such  incidental  remarks  as 
they  may  suggest. 

My  earliest  recollections  of  the  friend  and  brother  whose  loss  we  now 
deplore,  carry  me  back  something  more  than  forty  years.  He  was  then 
a  member  of  the  Orange  county  bar,  less  than  five  and  thirty  years  of 
age,  but  already  distinguished,  not  only  at  home,  but  in  the  highest 
courts,  by  his  extensive  learning,  his  logical  powers,  and  his  fervid  elo- 
quence. I  was  then  a  law  student  at  Albany,  where  he  frequently  ap- 
peared as  an  advocate,  and  where  I  had  thus  an  opportunity  of  witness- 
ing his  professional  efforts. 

I  heard  him  in  1816,  in  Jackson  v.  De  Lancey^  one  of  the  first  causes 
argued  by  him  in  the  court  for  the  correction  of  errors.  The  case  was 
important,  and  of  special  interest  to  him,  for  his  clients  were  his  own 
family,  seeking  to  recover  a  large  and  valuable  tract  of  land,  once  the 
property  of  his  maternal  grandfather,  William  Alexander,  the  Lord 
Sterling  of  the  revolutionary  army.  Though  unsuccessful  in  the  claim, 
his  argum^t  confirmed  and  increased  his  previous  reputation.    I  may 
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remark  in  passing,  that  his  associate  was  John  V.  Henry,  of  Albany ; 
the  opposing  counsel  were  Thomas  J.  Oakley,  then  of  Poughkeepsie,  and 
Martin  Van  Buren,  then  attorney-general  of  the  state.  What  a  bar  did 
our  state  then  possess,  which,  without  drawing  from  this  metropolis, 
oould  furnish,  in  the  interior,  four  such  men ! 

In  1821,  he  was  a  member  of  the  convention  which  formed  the  con- 
stitution of  that  year.  In  this  body,  also,  he  was  distinguished  by  his 
ability  and  eloquence. 

In  1824,  I  was  associated  with  him  as  his  junior,  in  a  case  of  interest, 
at  the  Columbia  circuit,  then  held  by  his  honor  Judge  Bbtts  ;  and  then 
began  my  personal  intimacy  with  him.  In  November  of  that  year, 
most'  unexpectedly  to  each  of  us,  we  were  appointed,  with  Erastus  Root, 
then  lieutenant-governor,  to  revise  the  statute  laws  of  the  state.  A 
plan  for  a  new  and  more  scientific  revision  of  the  statutes,  first  sug- 
gested by  Mr.  Duer,  was  in  the  succeeding  winter  submitted  to  the 
legislature,  and  a  new  act  passed  for  executing  the  work  in  accordance 
therewith,  and  committing  it  to  Mr.  Duer,  the  late  Henrt  Wheaton, 
and  myself. 

The  late  John  C.  Spencer  afterwards  came  into  the  commission,  in 
the  place  of  Mr.  Wheaton,  and  gave  to  it  the  great  aid  of  his  accurate 
learning  and  unparalleled  industry.  This  is  not  the  time  or  the  place 
to  enter  into  details  concerning  this  work,  or  to  speak  at  large  of  its  in- 
fluence on  the  legislation  or  jurisprudence  of  the  state.  But  it  is  the 
time  and  place  to  say — and  he  who  addresses  you  is,  by  a  sad  necessity, 
the  only  person  who  can  now  say  it — that  for  any  benefits  derived  from 
this  work  the  people  of  this  state  are  more  largely  indebted  to  John 
Duer  than  to  any  other  person.  Others  prepared  larger  portions  of 
the  text,  and  performed  more  of  the  severe  labor  which  belonged  to  the 
work ;  but  he  was  the  head,  the  soul,  the  master-spirit,  of  the  commis- 
sion. And  though,  afler  having  spent  the  greater  part  of  two  succes- 
sive years  at  Albany  in  this  service,  he  was  compelled,  by  the  duties  of 
th,e  office  of  United  States  Attorney  for  the  Southern  District  of  New 
York,  (to  which,  in  1827,  he  was  appointed  by  President  Adams,)  and 
by  other  imperative  considerations,  to  withdraw  himself,  for  the  most 
part,  from  any  further  connection  with  the  work,  yet  he  continued  to  his 
associates  his  wise  counsels,  and  occasionally  his  efficient  and  valuable 
aid.  During  the  next  twenty  years,  indeed  until  his  accession  to  the 
bench,  the  intercourse  between  Judge  Duer  and  myself,  in  successive 
re-publications  of  the  statutes,  and  in  professional  avocations,  was  fre- 
quent, sometimes  long  protracted,  and  always  of  the  most  friendly 
character. 

In  the  resolutions  which  have  been  offered,  it  was  the  design  of  the 
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committee — it  was  my  design,  for  to  me  was  intrusted  the  task  of 
drawing  them — to  speak  of  our  lamented  friend  and  brother,  not  in  the 
language  of  extraordinary  eulogy,  but  in  that  of  sober  and  discrimina- 
ting truth. 

In  the  same  spirit,  allow  me  to  amplify  a  little  some  of  the  points 
touched  in  the  resolutions. 

Mr.  Dubb's  early  judicial  studies,  like  those  of  most  of  our  Ameri- 
can lawyers,  were  desultory  and  imperfect ;  indeed,  during  his  clerk, 
ship,  I  have  reason  to  believe,  that  he  applied  himself  to  the  Latin 
classics  and  to  general  studies,  rather  than  to  the  science  of  the  law. 
But  from  the  time  of  his  admission  to  the  bar,  he  must  have  studied, 
with  great  diligence,  the  law  of  real  property,  and  other  leading 
titles ;  and  after  he  became  a  resident  of  this  city,  he  devoled  himself, 
with  characteristic  ardor,  to  the  law  of  insurance  and  other  branches  of 
commercial  law.  One  of  the  products  of  these  studies — ^alas,  tLit  we  are 
obliged  to  speak  of  it  as  unfinished — is  found  in  the  libraries  of  Europe 
as  well  as  of  our  own  country,  in  the  two  volumes  of  his  Law  and 
Practice  of  Marine  Insurance.  The  just  and  beautiful  tribute  paid  by 
you,  sir,  to  our  departed  friend,  makes  it  not  only  needless,  but  scarcely 
proper,  that  I  should  say  a  word  as  to  his  qualifications  or  services  as  a 
Judge ;  and  I  shall  leave  to  those  who  are  to  follow  me  to  speak  at 
large  of  his  abilities  as  an  advocate  and  his  genius  as  an  orator.  I  will 
only  say,  that  to  great  quickness  and  fertility  of  intellect,  he  united  a 
vast  amount  of  acquired  knowledge,  not  merely  in  the  learning  of  his 
profession,  but  in  kindred  sciences  and  in  general  literature.  His  taste 
had  been  formed  by  a  diligent  study  of  the  Roman  classics,  and  by  the 
perusal  of  the  best  authors  m  our  tongue,  from  Hooker  and  Bacon  to 
his  own  time.  He  was  passionately  fond  of  poetry  :  in  early  life  he 
sometimes  courted  the  muses ;  and  in  his  more  elaborate  speeches  at  the 
bar,  in  his  occasional  addresses  which  have  appeared  in  print,  and  in  many 
of  his  judicial  opinions,  he  often  exhibits  an  inspiration  and  a  harmony, 
the  natural  fruit  of  these  tastes  and  studies.  A  man  of  true  genius 
himself  he  had  a  true  and  sympathetic  appreciation  of  the  genius  and 
merits  of  others,  and  was  singularly  free  from  any  traits  of  envy,  jeal- 
ousy, and  selfishness.  Those  who  have  heard  him  speak  of  the  great 
men,  who,  forty  years  ago,  adorned  this  bar,  will  at  once  recognize  this 
feature  of  his  character ;  and  those  who  never  enjoyed  this  pleasure, 
have  but  to  read  on  the  monument  of  Thomas  Addis  Emmett,  his  glow- 
ing eulogy  of  that  illustrious  orator,  expressed  in  the  tongue  of  Cicero, 
and  breathing  his  very  spirit,  to  convince  them  of  the  truth  of  my 
assertion. 

In  yiew  of  the  solemn  dreumstanoes  under  which  we  are  now  assem- 
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bled,  I  cannot  forbear  saying,  that  it  was  my  privilege  to  know,  and  it 
is  now  my  happiness  to  remember  him,  as  a  Christian  brother.  To  a 
strong  and  enlightened  &ith  in  divine  revelation — ^a  faith  which  not  only 
withstood  infidelity  in  the  outer  world,  but  had  triumphed  over  the  more 
dangerous  enemy  within — ^he  added  a  personal  acquaintance  with  its 
teachings,  and  a  felt  experience  of  their  pow^er,  which  enabled  him  to 
encourage  and  ooafirm  the  faith  of  others,  while  at  the  same  time  he 
exhibited  a  tenderness  of  feeling  and  docility,  and  humbleness  of  mind, 
which  plainly  showed  that  he  understood  the  conditions,  and  cheerfully 
submitted  to  them,  by  which  every  soul,  however  richly  endowed,  must 
enter  into  the  kingdom  of  God.  His  enlarged  and  catholic  spirit,  while 
he  held  to  his  own  convictions  and  preferences,  extended  to  all  the  same 
freedom  of  conscience  which  he  claimed  for  himself,  and  embraced  in 
Christian  love  the  whole  family  of  believers.  The  removal  of  such  a 
man  from  the  bench  and  the  profession,  even  at  his  advanced  age,  is  a 
great  public  loss.  This  we  all  feci ;  but  we  feel  more  acutely  the  sun- 
dering of  those  personal  ties  by  which  he  was  bound  to  us.  The  grief 
U  great,  nor  is  it  rendered  the  less,  but  rather  the  greater,  that  it  is  di- 
vided among  so  many.  The  Judges  who  shared  with  him  the  duties 
and  communion  of  the  bench ;  those  who  yet  survive,  of  his  early  asso- 
ciates at  the  bar ;  the  associates,  who,  from  time  to  time,  appeared  be- 
fore him  within  these  walls ;  the  junior  members  of  our  profession,  to 
whom  he  was  only  known  by  his  writings  and  decisions— each  and  all 
these,  know  and  feel  that  a  brilliant  light  has  been  quenched ;  that  a 
great  jurist  and  good  man  has  been  forever  withdrawn  from  us.  If 
each  and  all  these  mourn  for  a  professional  brother,  or  a  personal  friend, 
I,  more  than  any,  or  all  of  them,  may  well  give  way  to  these  feelings ; 
for,  out  of  the  immediate  circle  of  his  family,  or  close  connections,  I 
suppose  there  is  no  one  to  whom  he  has  been  longer  or  more  intimately 
known ;  and  to  know  him  intimately  was  to  admire,  to  esteem,  and  to 
love  him.  In  the  labors  and  studies  with  Mr.  Duer,  to  which  I  have 
referred,  have  been  spent  many  of  my  happiest  and  most  instructive 
days.  For,  while  we  investigated,  with  a  single  eye  to  the  good  of  our 
fellow-citizens  and  the  glory  of  our  profession,  the  whole  body  of  our 
written  law,  and  labored,  through  days  and  nights  of  toil,  to  give  fit  ex- 
pression to  those  parts  of  it  upon  which  we  were  employed,  we  light- 
ened those  toils  by  frequent  excursions  into  other,  and  sometimes  widely 
different  walks.  Considerably  my  senior  in  years,  and  far — very  far — 
my  superior  in  gifts  and  knowledge,  he  was  in  the  law,  and  in  every 
other  department,  emphatically  "my  guide,  philosopher,  and  friend." 
Not  to  speak  of  his  lucid  explanations  of  the  grounds  and  reason  of  the 
law,  and  the  information  he  was  so  well  qualified  to  give  on  legal  ques- 
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tions  continually  coming  into  discussion  in  our  daily  tasks,  he  delighted 
to  converse,  not  only  on  the  more  general  topics  of  philosophy,  politics^ 
and  letters,  but  on  the  momentous  questions  which  grow  out  of  man's 
immortal  nature,  and  the  relations  in  which  he  stands  to  his  Creator^ 
Governor,  and  Judge.  How  great  were  his  conversational  powers! 
With  what  facility  and  richness  he  poured  forth  from  the  stores  of  his 
well-furnished  mind,  and  by  the  aid  of  his  wonderful  memory,  wise 
and  worthy  thoughts  and  suggestions,  on  subjects  which  awakened  those 
powers,  must  be  well  known  to  many  of  those  now  present ;  indeed,  to 
all  who  have  had  the  opportunity  of  familiar  acquaintance  with  him. 
And  now  what  shall  I  say  more  1  When  I  think  of  the  loss  which  yon 
— ^brethren  of  the  bench  and  of  the  bar — ^have  all  sustained—of  the 
special  loss  which  has  fallen  upon  me — and  of  the  far  heavier  loss  which 
has  fallen  with  crushing  weight  upon  his  afflicted  family — ^I  could  almost 
cry  out  with  one  of  old, — 

»*  Quis  d«8lderio  sit  pador  aafc  modus, 
Tarn  carl  capitis." 

But,  blessed  be  God,  this  sad  question  of  the  Roman  poet,  and  the 
wail  of  hopeless  sorrow  with  which  he  replies  to  it, — these  are  not  the 
utterings  in  which  we  are  either  required  or  permitted  to  indulge. 
Death  has,  indeed,  removed  from  our  mortal  sight  the  upright  Judge^ 
— the  eloquent  orator, — the  loving  friend,  father,  husband, — and  there- 
fore we  must  needs  sorrow,  and  deeply  sorrow;  but  the  Saviour  in 
whom  he  believed,  '^  hath  abolished  death,  and  hath  brought  life  and 
immortality  to  light,  through  the  Gospel."  The  precious  trust,  which> 
on  the  last  Lord's  Day  morning,  at  the  hallowed  hour  of  prayer,  was 
then  committed  to  Him  by  the  friend  and  brother,  to  whose  virtues  we 
dedicate  these  imperfect  but  sincere  expressions  of  affection  and  regret, 
— this  precious  trust  that  Saviour  is  able  to  keep,  and  will  assuredly 
keep,  "  against  that  day.''  With  these  thoughts  and  hopes,  let  us  com- 
fort one  another ;  and  in  them  let  us  seek  that  preparation  which  eadi 
of  us,  in  his  turn,  will  soon  need  for  his  o¥ni  departure. 

Mr.  HntAM  Kxtchum  seconded  the  resolutions,  and  spoke  as  follows:— 

Mr.  President, — In  seconding  the  resolutions  just  read,  I  will  take 
the  liberty  of  submitting  a  few  remarks. 

It  is  sad,  very  sad,  to  think  that  our  venerable  friend  and  learned 

brother,  has  been  compelled  to  leave  for  ever  these  places  and  scenes  in 

whidi  he  greatly  delighted.     Yet  we,  his  survivors,  find  some  console 

tion  for  our  bereavement  in  remembering  that  our  friend  was  permitted 

D.— VL  B 
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to  pass  the  boundary  of  time  usually  allotted  to  human  life ;  that,  at  his 
decease,  he  filled  an  elevated  and  useful  position,  to  which  he  had  been 
twice  elected  by  the  choice,  fairly  expressed,  of  his  fellow  citizens ;  that 
although  we,  who  daily  saw  him,  could  not  fail  to  notice  that  his  bodily 
strength  had  be^un  to  fail,  that  his  step  was  less  firm  and  elastic  than 
of  yore,  yet  his  mind  was  wholly  unimpaired,  the  vast  treasures  of  his 
memory  were  yet  subject  to  his  command,  his  intellectual  faculties  were 
full  of  vigor,  and  his  heart  yet  glowed  with  professional  zeal.  He  died 
full  of  years  and  full  of  honors !  There  is  no  cause,  on  account  of  the 
departed,  for  deep,  much  less  agonizing  sorrow.  There  is  another  fact, 
connected  with  his  last  illness  and  death,  personal  to  himself,  which  it  is 
pleasant  for  friends  to  remember.  Judge  Dubr  was  not,  like  some 
members  of  our  profession  whose  death  we  have  heretofore  had  occasion 
to  deplore,  suddenly  called  away.  He  was  not  compelled,  in  an  instant 
of  time,  to  take  the  last  review  of  a  whole  life,  but  he  was  gently  ad- 
monished, he  received  timely  notice  to  quit,  and  it  cannot  be  doubted 
that  he  availed  himself  of  this  notice  to  collect  his  powers  for  this  great 
event,  and  to  prepare  to  die  with  calmness  and  dignity,  and  with  the  true 
Christian's  glorious  hope  of  the  future. 

Mr.  President,  the  only  profitable  use  which  we  can  make  of  this  and 
all  similar  occasions,  is  to  exhibit  such  traits  and  characteristics  of  the 
departed  as  are  worthy  of  commendation,  and  hold  them  up  to  the  ad- 
miration of  the  survivors.  There  were  many  characteristics  of  our  de- 
parted friend  worthy  of  imitation,  especially  by  the  young  members  of 
the  profession. 

John  Dubr  was  bom  in  the  city  of  Albany,  the  capitol  of  the  state. 
He  was  born  in  the  year  1782,  memorable  for  giving  birth  to  a  number 
of  very  distinguished  Americans.  Daniel  Webster,  John  C.  Calhoun, 
Martin  Van  Buren,  and  Thomas  J.  Oakley,  I  believe,  as  well  as  John 
DuER,  were  born  in  1782^  of  whom  M.  Van  Buren  alone  survives,  in  a 
green  old  age. 

Mr.  DuER  was  a  self-made  man.  It  is  common  to  meet  with  persons 
in  society  who  rejoice  in  proclaiming  themselves  self-made  men.  These 
persons  not  unfrequently  possess  many  excellences,  but  modesty  is  not 
usually  numbered  among  these  excellences.  Being  self-made  men, 
they  must  necessarily  be  a  little  better  made  than  their  neighbors. 
Mr.  DuER  did  not  boast  of  being  self-made,  nor,  out  of  his  family 
circle,  was  the  fact  ever  spoken  of;  I  have  learned  it  from  his  family 
since  his  decease.  His  early  education  was  very  imperfect,  and  he 
joined  the  army  of  the  United  States  at  the  age  of  sixteen  years.  He 
served  two  years,  and  then  entered  the  office  of  General  Hamilton,  as  a 
law  student     He  found  himself,  at  the  age  of  eighteen,  so  deficient  in 
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knowledge,  as  to  be  utterly  unprepared  to  enter  upon  a  course  of  legal 
studies.  He  then  devoted  himself  to  preliminary  studies,  being  confined 
to  them,  not  unfrequently,  eighteen  hours  a  day.  He  made  himself  a 
thorough  scholar ;  he  acquired  a  knowledge  of  the  ancient  classics,  and 
of  the  Italian  and  French  languages.  He  could,  as  I  am  informed,  read 
the  Latin,  Italian,  and  French  languages  without  the  consciousness  that  he 
was  perusing  a  foreign  tongue.  From  these  studies  he  became  a  master 
of  his  own  language ;  very  few  men  could  write  or  speak  the  English 
tongue  with  more  rapidity  and  fluency,  with  more  accuracy  and  elegance, 
than  Mr.  Duer.  Those  who  knew  him  best  will  say  that  he  was  un- 
surpassed in  these  accomplishments. 

He  then  devoted  himself,  with  all  the  ardor  of  his  ardent  nature,  to 
the  study  of  the  law,  with  a  determination  to  excel  in  his  profession. 
How  well  he  succeeded  we  have  already  been  told.  He  was  no  mere 
ease  lawyer,  yet  few  in  his  profession  had  studied  all  the  leading  cases 
more  diligently,  or  could  refer  to  them  with  more  readiness,  than  him- 
self. He  had  thoroughly  studied  the  principles  of  law  in  the  writings 
and  productions  of  the  great  masters  of  jurisprudence. 

After  what  has  been  said  by  the  learned  gentlemen  who  have  pre- 
ceded me,  it  is  quite  unnecessary  that  I  should  further  dwell  upon  the 
learning  and  intellectual  accomplishments  of  our  departed  friend ;  but 
he  possessed  one  other  characteristic,  which  has  been  adverted  to  by  the 
president  He  was  a  man  of  courage— of  moral  courage.  No  man  is  fit 
to  be  a  Judge,  however  learned,  amiable,  and  industrious,  and,  I  may 
add,  however  honest  he  may  be,  who  is  not  a  man  of  courage.  There 
were  two  memorable  instances,  in  my  recollection,  in  which  he  exhibited 
this  quality. 

In  the  year  1843  he  was  a  member  of  the  diocesan  convention  of  his 
own  Church.  In  the  annual  communication  made  by  the  bishop  to  that 
convention,  he  made  a  statement,  and  declared  an  opinion,  which  Mr. 
DuBR  believed  to  be  erroneous,  and  which  he  thought  were  calculated  to 
do  injury  and  work  injustice.  Whether  or  not  he  was  right  in  this  con- 
nection  it  is  not  necessary  that  I  express  an  opinion,  but  that  he  was 
fully  convinced  in  his  own  mind  that  he  was  right,  I  have  not  a  particle 
of  doubt.  Actuated  by  this  conviction,  it  was  impossible  for  him  to 
remain  silent,  and  the  only  way  that  he  could  express  his  dissent,  was 
by  offering  a  protest  He  did  offer  it,  although  he  knew  he  was  opposed 
by  a  large  majority  of  the  body  in  which  it  was  offered.  The  protest, 
and  the  manner  in  which  it  was  met  by  the  bishop,  caused  great  excite- 
ment at  the  time.  I  have  adverted  to  the  occurrence  to  illustrate  the 
moral  courage  of  Mr.  Dubb. 

Again,  in  1851,  there  came  to  this  country  an  illustrions  stranger 


ZX  IN     MEMOBIAK. 


from  Europe,  who  had  enacted  a  conspicuous  part  in  the  struggle  of 
Hungary  for  liberty.  The  fame  of  his  patriotism,  his  sacrifices,  his  ex- 
traordinary zeal  and  eloquence,  had  preceded  him,  and  prepared  the 
people  of  the  United  States  to  receive  him  with  open  arms  and  sympa- 
thizing hearts.  When  he  arrived  and  had  been  received  by  the  shouts 
of  the  multitude,  he  saw  fit  to  suggest  and  argue  that  the  principles  of 
non-interference  in  the  controversies  of  foreign  nations,  recommended 
by  Washington  in  his  farewell  address  to  his  countrymen,  were  errone- 
ous, and  he  invited  our  government  to  violate  those  principles  in  behalf 
of  his  own  oppressed  Hungary.  By  many  of  our  most  distinguished 
countrymen,  public  men  and  others,  the  stranger  Kossuth  was  allowed 
to  proceed  in  this  course  without  opposition.  Being  a  distinguished 
member  of  the  bar  in  his  own  country,  he  was  invited  to  a  compli- 
mentary entertainment  by  the  bar  of  this  city.  He  accepted  the  invi- 
tation, and  on  the  occasion  of  meeting  the  bar,  he  availed  himself  of  the 
opportunity  to  advocate  the  opinions  to  which  I  have  adverted.  A  toast 
was  given  to  the  judiciary,  and  Judge  Dubr  was  called  on  to  reply  to  it. 
In  making  this  reply,  and  in  a  manner  most  respectful  and  deferential 
to  the  guest  of  the  occasion,  he  maintained  the  American  doctrine  pro- 
mulgated by  the  father  of  his  country.  This  protest  was  again  received 
amid  a  storm  of  excitement.  No  matter,  the  protest  had  been  made, 
it  could  not  be  withdrawn ;  it  had  been  made  by  a  man  with  a  heart 
full  of  American  feeling ;  a  man  who  had  served  under  Washington 
and  Hamilton ;  it  had  been  made  by  a  member  of  an  independent  judi- 
ciary ;  it  must  stand.  It  did  stand — it  does  stand.  When  the  bar  had 
time  to  grow  cool  and  reflect,  the  action  of  Judge  Duer  was  heartily 
approved  by  that  body,  and  the  great  community  sympathized  with 
him. 

The  conclusion  to  which,  from  these  instances  and  what  we  know  of 
Judge  DusR,  we  are  inevitably  drawn  is  this,  that  when  he  heard  the 
wrong  asserted  upon  a  matter  of  importance,  he  could  not  by  his  silence 
acquiesce,  or  seem  to  acquiesce ;  there  was  that  within  him  which  com- 
pelled him  to  speak  out  without  calculating  the  consequences  to  himself. 
Hx  MUST  SPBAK.     For  this  instinctive  courage  I  honor  his  memory. 

I  hope,  sir,  I  am  able  adequately  to  appreciate  the  learning  and  indus- 
try of  our  departed  friend,  and  admire  his  eloquence,  but  above  and 
beyond  these,  I  honor  his  moral  courage.  As  a  tribute  to  this  high 
quality,  and  speaking  for  myself  only,  and  not  assuming  to  represent 
any  other  man,  or  set  of  men,  I  crave  permission  to  weave  with  my 
owu  hands  a  garland  to  hang  upon  his  tomb. 

I  second  the  resolutions. 
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Mr.  James  T.  Brady  arose  and  said : 

Mr.  President,  —  The  regret  I  feel  at  taking  any  part  in  these 
solemn  proceedings,  equally  arises  from  my  sorrow  at  the  event 
which  has  so  recently  transpired,  and  my  reluctance  to  undertake, 
even  in  the  briefest  space,  to  speak  in  the  presence  of  my  learned 
and  eloquent  brethren  of  that  illustrious  man  who,  in  my  humble 
judgment,  beyond  all  the  members  of  this  bar,  was  most  capable  of 
pronouncing  a  funeral  oration,  if  the  greatest  of  the  earth  had  fallen. 
It  was,  however,  deemed  appropriate  by  the  committee  that  some- 
thing should  be  said  as  a  tribute  to  the  deceased,  by  a  gentleman  be- 
longing to  that  period  of  our  profession  which  is  a  little  in  the  rear 
of  that  which  furnished  the  speakers  who  have  preceded  me.  I  hoped 
to  have  had  the  pleasure,  and  I  am  sure  it  would  have  given  the  greatest 
satisfaction  to  the  bar,  to  hear  our  brother  Stoughton,  to  whom  it  was 
deemed  most  judicious  that  this  task  should  be  assigned.  His  eminent 
qualifications,  his  high  professional  position,  the  active  duties  performed 
by  him  in  the  Superior  Court,  and  the  general  capacity  which  he  pos* 
sesses  to  interest  his  hearers,  rendered  him  a  fit  orator  for  this  time. 

But  a  few  minutes  remain  ere  we  must  leave  this  chamber,  which 
seems  full  of  the  presence  of  John  Dusr,  radiant  yet  with  his  great 
learning  and  his  benign  countenance ;  but  a  few  moments  must  elapse 
ere  we  leave  this  chamber  to  stand,  in  so  much  of  sorrow  as  becomes 
the  time,  over  his  honored  grave ;  and  I  hope  no  one  will  be  offended 
if,  of  these  few  moments,  I  appropriate  a  share  in  bearing  to  his  mem- 
ory a  tribute,  not  of  learning,  not  of  oratory,  but  of  affection.  I  hope 
no  one  will  sorrow  if  to  my  humble  capacity  has  been  assigned  the 
duty,  pleiisurable  in  some  degree,  but  painful  beyond  its  pleasure,  of 
speaking  in  such  terms  as  I  think  he  deserves,  of  one  whom  all  my  co- 
temporaries  at  the  bar  ought  to  be  proud  to  have  loved  and  to  remem« 
ber  by  the  dear  name  of  father.  Only  a  few  moons  have  waned,  Mr. 
President,  since  we  were  called  to  grieve  over  the  mortal  remains  of 
him  whom  all  of  us  delighted  to  call  the  "  Chief" — whom  some  of  us, 
with  a  playfulness  that  even  his  grave  character  would  not  reject,  called 
the  "  old  Chief."  It  was,  sir,  a  proud  title  at  this  bar,  and  yet  how 
richly  deserved.  Chief  he  was.  Chief  he  deserved  to  be,  and  Chief  he 
would  be  in  any  theatre,  at  any  forum,  where  the  mightiest  intellects 
contended  for  honorable  triumph.  But  he  is  gone,  gone  after  a  long 
and  useful  life,  and  we  may  no  longer  justly  repine  that  he  is  laid  in  his 
"narrow  place  of  rest." 

**  After  life^i  fltftil  feTer,  he  deepe  weU.** 
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That  bereavement,  Mr.  President  and  gentlemen,  had  with  it  an  at- 
tending consolation.  For  the  Chief  who  departed,  a  worthy  successor 
remained.  A  place  that  could  not  long  continue  vacant,  without  direct 
injury  to  the  community,  received  the  services  and  the  lustre  of  him,  the 
rays  of  whose  bright  intelligence  are  no  longer  to  visit  us  except  in  the 
"gladsome  lights  of  jurisprudence,"  reflected  from  the  great  memorials 
of  his  genius,  his  industry,  and  his  merit.  And  I  hope,  turning  from 
you,  learned  Judges,  to  my  brethren  of  the  bar,  that  it  may  not  be  con- 
sidered out  of  taste  or  iniippropriate,  as  I  know  it  is  not  undeserved, 
for  me  to  say,  that  oven  in  this  new  calamity,  there  is  promise  of  an 
alleviation  that  gives  us  the  brightest  hopes. 

Mr.  President,  and  brethren  of  the  bar,  death  has  so  frequently  fallen 
upon  our  ranks  of  late,  that  it  has  become  more  familiar  than  life  itself; 
and  yet  there  is  no  one  who  reflects,  that  can  fail  to  appreciate  the  ap- 
palling character  of  that  circumstance  which  removes  from  earth  the 
good,  the  learned,  the  useful,  the  wise.  All  of  us  recollect  the  familiar 
language  of  the  Latin  writer,  always  trite  in  the  reference,  but  ever 
fresh  in  its  lesson : — 

**  Pallida  mon  equo  pulsat  pede  paaperom  tabenaa  Regamqne  torref." 

There  is,  Mr.  President,  a  sublime  dignity  in  death,  from  which  we 
might  not  be  so  eager  to  shrink,  if  we  gave  to  the  soul  and  its  noble 
aspirations  that  mastery  over  the  meaner  instincts  of  our  nature,  or 
the  common  instincts  of  our  nature,  which  sway  too  largely  the  destiny 
of  man.  And  that  dignity  never  appears  more  graceful  than  when  it 
descends  upon  the  grave  of  him  who,  after  a  long  and  useful  life,  with 
the  staff  of  unwavering  hope  in  his  hand,  goes  out  into  the  future,  and, 
having  himself  been  a  judge  on  earth,  stands  in  the  presence  of  that 
other  Judge  who  will  rectify  all  the  errors  which  vice,  mistake,  or  ig- 
norance, may  have  introduced  into  mortal  tribunals.  And  thus  we  see 
the  deceased  go  from  us.  Thus  we  behold  him — ^truthful,  confident, 
courageous,  venturing  out  into  that  unknown  world  where  weare  at  liberty 
to  hope  that  such  merit  as  his  will  find  the  reward  to  which  it  seems  so 
eminently  entitled.  Speaking  in  humble  and  inadequate  phrase  for 
those  cotemporaries  of  mine  by  whom  I  see  myself  surrounded,  I  ask 
the  privilege  of  recalling  the  pleasant  days  when,  in  the  grand  and 
spacious  old  room  of  the  Superior  Court,  we  were  wont  to  meet  to- 
gether in  those  delightful  associations  which  the  meanness  of  a  vulgar 
government  has  made  no  longer  possible  in  the  city  of  New  York.  I 
refer  with  pride  and  gratification,  to  the  chambers  in  which  we  made  the 
acquaintance  of  Thomas  J.  Oakley — of  that  other  stalwart,  noble  old 
chief,  the  Eldon  of  his  time— of  Hoffman,  Tallmadge,  Sandford,  Van- 
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derp<K)!,  Emmett,  and  last,  not  least,  of  him  whose  loss  we  are  called 
here  to  mourn.  Ah,  how  many  of  those  Judges  have  been  called  away ! 
And  ah,  how  upon  the  ranks  of  the  profession  dreadful  demands  have 
been  made !  The  sea  as  well  as  the  earth  has  swallowed  up  our  lost 
companions;  and  the  little  band  which  clustered  there,  full  of  the  sense 
of  duty,  striving  for  rank  and  position  more  than  for  wealth,  how  has  it 
been  thinned  by  the  touch  of  the  great  destroyer !  There  are  others, 
however,  remaining.  As  to  some  of  them,  we  see  their  heads,  whitened 
with  the  snows  of  age,  moving  forward  with  the  deserved  pre-eminence 
they  have  secured  by  years  of  diligent  toil.  Behind  them  a  rank  in 
which,  perhaps,  as  to  years,  it  is  proper  I  should  place  myself;  and 
pushing  forward  with  an  energy  that  will  entitle  them  to  the  high  posi- 
tions they  are  destined  to  gain,  a  young  band  of  companions  who,  being 
here  to-day,  may  profit  by  the  teachings  of  the  occasion,  and  the  elo- 
quence that  has  fallen  from  gifled  lips.  Why,  Mr.  President,  there  is 
nothing  on  earth  that  is  so  beneficial  to  the  lawyer  as,  while  engaged  in 
the  arduous  labors  of  his  profession,  to  study  with  unwavering  constancy 
the  peculiarities  of  the  Judges  before  whom  he  is  destined  to  practice. 
I  have  always  endeavored  to  discover  in  what  the  ment  of  the  Judge 
actually  consisted,  and  I  have  reached  one  result  which,  I  have  do  doubt, 
will  prove  to  be  the  common  experience  of  my  brethren,  that  respect 
for  a  Judge  is  always  inseparable  from  affection.  I  know  it  is  the 
province  and  the  practice,  and  I  claim  it  is  the  duty  of  the  bar,  freely  to 
criticise  the  action  of  the  judiciary. 

Slavish  and  useless  would  that  bar  be  which  ever  hesitated  to  exercise 
this  high  power ;  and  I  am  well  aware  that  some  of  my  brethren  have, 
more  than  onco  in  my  hearing,  suggestexi  of  the  venerable  deceased  that 
there  was  in  his  judicial  manner  impatience  and  wilfulness,  and  that  he 
was  opinionated.  There  never  was  a  greater  mistake,  as  we  are  admon- 
ished to-day  by  the  testimony  of  our  presiding  officer.  I  never  could 
suppose  that  the  amiable  and  accomplished  gentleman  would  sustain 
that  character  less  on  than  off  the  bench.  It  was,  indeed,  the  habit  of 
his  mind  to  seize  rapidly  on  any  subject  presented  for  his  contempla- 
tion. He  was  a  man  of  genius  in  the  lofliest  sense  that  can  be  attribut- 
ed to  that  mysterious  and  inexplicable  word.  He  was  a  man  of  genius, 
and  the  spirit  of  the  advocate  which  had  been  lighted  up  by  that  genius 
in  his  early  professional  career  never  quitted  him,  even  on  the  bench, 
and  it  would  be  flattery  to  say  that  this  was  not  one  of  his  characteris- 
tics. But  he  was  the  hig;h  advocate  of  right,  of  law,  of  justice.  It  is 
true,  that  when  a  case  was  brought  before  the  bench  to  be  discussed, 
and  there  was  advanced  even  one  thought  that  seemed  to  be  the  precur- 
sor of  error  coming  to  cloud  or  confuse  the  judicial  mind,  he  never 


XXIV  IN     MEMORIAM. 


hesitated  to  expose  and  dispel  it  It  is  true  that  he  stood  as  with  a 
flaiQing  sword,  and  guarded  every  entrance  by  which  such  error  might 
approach.  It  is  true  that  his  mind  caught  from  the  discussion,  which 
elicited  sparks  of  flashing  intelligence  from  the  members  of  the  bar, 
many  a  ray  of  parti-colored  light.  In  that  respect  the  gem  set  within 
his  soul  suggested  a  close  comparison  to  another  jewel  highly  prized 
among  men.  It  could  give  back  all  the*  tints  cast  upon  it;  but  it  re- 
mained still  the  diamond — ^brilliant  in  its  pure  integrity  with  its  single- 
ness of  color  and  its  capacity  to  diffuse  more  light  than  it  received.  He 
is  gone.  To  all  that  was  perishable  of  him,  a  tearful  and  eternal  adieu. 
But  he  has  constructed  his  own  monument  in  the  results  of  his  great  and 
enlightened  labor,  and  they  stand  present  to  our  intellectual  vision,  cov- 
ered all  over  with  the  lustre  of  his  personal  character.  Mr.  President 
and  brethren,  I  would  feel  that  I  was  doing  injustice  to  you,  to  the  sub- 
ject, and  to  myself,  if  I  took  my  seat  without  expressing  one  other  idea 
not  yet  advanced,  which  forces  itself  upon  me,  as  I  hope  it  will  com- 
mend itself  to  you.  We  cannot  afford,  in  times  like  these,  to  lose  from 
the  bench  minds  like  that  of  John  Duer.  If  one  can  credit  the  press, 
if  we  can  believe  the  general  expression  of  the  community  at  large,  if 
we  can  trust  the  result  of  our  own  observation,  this  state  and  this  coun- 
try of  ours  are  hastening  to  a  condition,  if,  indeed,  they  hare  not  already 
reached  it,  which  leaves  nothing  to  depend  upon  for  the  preservation  of 
life,  of  character,  of  property,  of  any  thing  that  we  prize  upon  earth, 
but  an  honest,  learned,  and  fearless  judiciary.  Existing  systems  which 
injure  not  so  much  in  the  mode  of  selecting  Judges  as  in  the  adminis- 
tration of  their  duties  when  elected,  are  censured  by  a  large  majority  of 
this  bar,  and  I  may  safely  claim,  there  is  little  promise,  that  when  a  man 
like  Judge  Dukr  is  taken  away,  the  successor  chosen  in  popular  favor 
to  supply  his  place  will  approach  him  in  merit.  And  you,  my  brethren 
of  the  bar,  in  view  of  this  sad  event  which  calls  us  here,  ought  now  to 
take  a  fresh  resolution  into  your  hearts,  and  cling  to  it  with  undying 
tenacity,  so  to  labor  in  this  period  and  in  the  future,  as  to  guard  against 
the  fell  influence  of  that  demon  worse  than  death,  who  strikes  down  the 
Judge,  not  in  the  period  of  his  physical  decay,  nor  when  he  is  no  longer 
able  to  increase  the  prosperity  of  his  fellow-citizens,  but  assails  and  de- 
stroys him  in  the  midst  of  his  life  and  usefulness.  Let  us  pledge  our- 
selves, one  to  the  other,  that  nothing  which  intellect,  association,  or  in- 
dustry can  accomplish,  shall  be  left  untried,  so  to  regulate  the  future 
affairs  of  this  state,  at  least,  that  when  a  light  is  withdrawn  from  the 
bench  like  that  just  extinguished,  the  judiciary,  the  bar,  and  the  com- 
munity will  not  be  left  in  darkness  or  in  danger. 
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Hie  resolutions  were  then  put  and  carried  without  dissent,  after  which 
Judge  Bronson  moved  that  the  meeting  adjourn  to  attend  the  luneraL 
The  motion  was  carried,  and  the  meeting  then  adjourned. 


THE  FUNERAL. 

Tax  members  of  the  bar  having  adjourned  at  a  quarter  before  two 
o'clock,  immediately  proceeded  to  Trinity  Church,  where  a  large  crowd 
of  persons  had  already  assembled.  The  officiating  clergy,  pall-bearers, 
etc.,  having  assembled  in  the  vestry-room,  proceeded  shortly  after  two 
o'clock  to  the  main  porch  to  meet  the  body,  when  the  mournful  proces- 
sion moved  up  the  aisle  in  the  following  order,  the  organ  playing  a 
solemn  dirge,  while  the  beautiful  opening  sentences  of  the  burial  ser- 
vices were  read  by  the  Rev.  Dr.  Ogilby : — 

The  Sexton,  with  Staff  shrouded  in  crape. 
Rev.  Dr.  Ogilby,  Rev.  Mr.  Montgomery. 

Fall-Bearers.  Fall-Bearers. 

Hon.  John  Slosson,  Hon.  Gulian  C.  Verplanok, 

Hon.  Charles  P.  Daly,  W  Hon.  B.  F.  Butler, 

Hon.  J.  S.  Bosworth,  ^  Hon.  Murray  Hoffman, 

Hon.  Washington  Irving,  '  Hon.  Ogden  Edwards. 

Chief  Mourners,  two  and  two. 

Attending  Fhysicians. 
Dr.  Anderson,  Dr.  Cammon, 

Dr.  Bogart,  Dr.  Hoffman. 

Citizens,  two  and  two. 

The  choir  then  sang  the  anthem,  *'  Lord,  let  me  know  my  end,  and 
the  number  of  my  days,"  after  which  the  Rev.  Mr.  Montgomery  read 
the  lesson,  1  Cor.  xv.  20. 

The  Rev.  Dr.  Ogilby  then  gave  out  the  129th  hymn,  which  was  sung 
by  the  choir  :— 

**  Bock  of  agw,  eleft  for  me, 
L«t  nwhlds  mjBdf  In  TbM.** 
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The  Rev.  Dr.  Ogilby  then  said  that  portion  of  the  burial  service 
commencing — 

"  Man  that  Ib  born  of  a  woman  hath  bnt  a  short  time  to  livei** 

After  which  Rev.  Mr.  Montgomery  read  that  portion  committing  the 
body  to  the  ground,  the  sexton  casting  the  earth  on  the  coffin.  The 
choir  then  sang  the  anthem  from  Rev.  xiv.  18. 

"  I  heard  a  ycnce  from  Heaven  eaying  unto  me,  Write,  from  henceforth  blewed 
are  the  dead  who  die  in  the  Lord :  even  to  aaith  the  Spirit^  for  they  rest  from 
their  laboreL** 

The  concluding  prayers  were  then  said  by  the  Rev.  Mr.  Montgomery, 
when  the  procession  moved  to  the  family  vault,  in  the  same  order  in 
which  it  had  entered,  the  organ  playing  the  Dead  March  in  SauL 
Arrived  at  the  vault,  the  coffin  was  lowered,  and  the  vault  covered  up. 

The  crowd  then,  slowly  dispersed.  The  coffin  was  of  plain  mahogany, 
with  silver  handles  and  studs,  and  bore  this  simple  inscription : — 

JOHN  DUER, 

Bom,  October  7,  1782; 

Died,  Aug.  8, 1868. 


CASES 


EEPOETUD  IN  THIS  VOLUME. 


Adams,  HopldnB  y.  .  .  . 
Altemufl  Y.  Mayor,  eto,,  of  N.  Y.  . 
AspiDwall,  Eaton  y.  .  .  . 
Atlantic  Fire  and  Marine  Irn.  Ca 
y.  Boies,         .... 


B. 


Bank  of  the  Commonwealth,  Godin 


Baker,  Cobam  y.  . 
Barber,  Saydam  y. 
Bartlett  y.  Garnley, 
Beach,  Peabody  y. 
BeayerB  y.  Lane,  . 
Bennett  y.  Le  Roy, 
Bennett,  Wedey  y. 
Berrian  y.  Methodist 

New  York,  . 
Bissell  y.  Hamblin, 
BUflt»,  Latham  y.  . 
Boies,  Atlantic  Fire  and  Marine 

Insurance  Co.  y. 
Borrowe  y.  Milbank, 
Bowdoin  y.  Coleman, 
Brandon,  Cobb  y. 
Brisbane,  Conslderant  y 
Brodie,  'McCullongh  y. 
Brown,  Mallory  y. 
Brown  y.  Davis,    . 
Bryant,  Caznean  y. 
Bnchanan  y.  Morrell, 
Burling  v.  Ogden, 
Bnaoing  y.  Thompson, 


686 
446 
176 

588 


Society  in 


•  • 


76 
682 

84 
194 

58 
282 
688 
688 

682 
612 
661 

688 
680 
182 
649 
686 
669 
667 
549 
668 
668 
681 
690 


0. 


Camley,  Bartlett  y.       .        .        .194 

Cassard  y.  Hinman,       .        .        .  696 

Catlett,  Young  y 437 

Cazneau  y.  Bryant,        .        .        .  668 
Chamberlin,  Dean  y.     .        .        .  691 
Childs,  Latham  y.          .        .         .661 
Chittenden  v.  Empire  Stone-Dress- 
ing Co 80 

Clark  y.  Dearborn,                 .        .  807 

Cobb  y.  Lackey 649 

Cobum  y.  Baker,  ....  582 

Colburn,  Graham  y.       .        .        .  678 
Colegrove  y.   Harlem    and    New 

Haven  R.  R.  Co.  .  .  .  882 
Coleman,  Bowdoin  v.  .  .  .182 
Commercial  Mutual  Insurance  Co., 

Stevens  v 694 

Conger  v.  Hudson  R.  R.  Co.,         .  876 

Conover  v.  Wood,          .                 .  682 

Considerant  v.  Brisbane,       .        .  686 

Corey  v.  Mann,      ....  697 

Costor  v.  New  York  and  Erie  R. 

R.  Co.    .....  48 

Crane,  Earle  v.      .        .        .        .  664 

Cuflhman  v.  Martine,     .                .  660 


D. 


Davis,  Brown  v.  . 
Davis  V.  Hoppock, 
Day,  Goodyear  v. . 
Dean  y.  Chamberlin, 
Dearborn,  Clark  v. 
Del  Vecchio,  £no  y. 


549 
264 
164 
691 
809 
17 


XXVUl 


TABLE     OF     CASES. 


Derrickson,  Ward  v.      .        .        . 
De  Wolf  y.  State  Mutual  Fire  and 

Marine  Ins.  Co., 
Bike,  Prentice  v.  . 
Dillon  ▼.  Orser, 
Dimond,  Peckham  y. 
Draper  v.  Snow,    . 
Dresser  v.  Van  Pelt» 
Drew,  Coster  v. 
Dunigan,  Graham  y. 
Dwight,  Merchants'  Bank  of  New 

Haven  v.    .    .    .    . 


267 

191 
220 
697 
494 
662 
687 
48 
€29 

669 


Earle  v.  Crane, 

Eaton  Y.  Aspinwall, 

Eddy  Y.  Jamp, 

Edgerton,  Fake  y. 

Empire  Stone-Dressing  Co.,  Chit- 
tenden Y.        .         .         . 

Empire  Stone-Dressing  Co.,  Town 
send  Y 

Eno  Y.  Del  Yecchio, 


F. 


Fake  y.  Edgerton, 
Farmer's  Loan  and  Tmst  Co.,  Law- 
rence Y.  ... 
Fiedler  y.  New  York  Ins.  Co, 
Field  Y.  Holbrook, 
Flynn  y.  McKeon, 
Forrest  y.  Forrest, 
Fuller,  Read  y.      . 
Fuller  Y.  Read, 


G. 


Gamer  y.  Manhattan  Building  As- 
sociation, 

Cramer  y.  Hannah, 

Gaughe  v.  Laroche 

Gaunt,  Ward  y.     . 

Girtv,  Suydam  y.  . 

Godin  Y.  Bank  of  the 
wealth,  . 

Goodyear  v.  Day, , 

Graham  v.  Colbnrn, 

Graham  ▼.  Dunigan 


664 
176 
492 
663 

80 

208 
17 


668 

689 
282 
697 
203 
102 
697 
697 


•                  • 

.     639 

•                  •                  1 

262 

%                              9                               i 

686 

•                            •                            4 

267 

■                            •                            * 

84 

K  Common- 

•                •                1 

76 

•                • 

,     164 

•                •                I 

.     678 

9                        9                        4 

.     629 

Graham  y.  Machado, 
Graseman  v.  Sampson, 
Green  v.  Wood,     . 


614 
368 

702 


H. 


Hall  V.  Naylor, 

Hamblin,  UiMell  y. 

Hamilton,  Merwin  y.     . 

Hannah,  Garner  y. 

Harlem  and  New  HaYen  E.  R.  Co., 

Colegrove  y.  .  • 
Harris  y.  Hart, 
Hart,  Harris  y. 
Hart  Y.  Hudson,    . 
Hecker  v.  Mitchell, 
Hii^chman,  Prall  v. 
Hinman,  Caseard  y. 
Holbrook,  Field  y. 
Hopkins  y.  Adams, 
Hoppock,  Davis  y. 
Hoppock,  Townsend  y. 
Horton  v.  Morgan, 
Horgan,  Williams  y. 
Hoyt  Y.  Sheldon,  . 
Hudson,  Hart  y.    . 
Hudson  River  R.  R.  Co.,  Conger  y. 
Hudson  River  R.  R.  Co.,  Johnson  y. 


J. 


Jacobs  Y.  Marshall,                .        .  689 

Jellinghaus  v.  New  York  Ins.  Co.,  1 

Joel,  Wild  Y 671 

Johnson  v.  Hudson  River  R.  R.  Co.,  688 

Jones,  Williston  v.         .        .    '    .  604 

Jump,  Eddy  v.      .        .        .        .  492 


71 
612 
244 
262 

382 
606 
606 
294 
687 
361 
696 
697 
686 
264 
499 
66 
669 
661 
294 
876 
688 


Kamena  y.  Wanner, 
Ketch um  v.  Stephens, 


698 
468 


Lackey,  Cobb  v 649 

La  Farge  v.  La  Farge  Fire  Tns.  Co.,  680 
La  Farge  Fire  Ins.  Co.,  La  Farge  v.  680 


TABLE     OF     OASES. 


Loan  and 


liine,  Beavera  y.   . 
Larocbe,  Gaughe  t. 
Latham  y.  BUm,     . 
Laughran  v.  Urser, 
Lawrence  y.  Farmers' 

Trust  Co., 
Leary,  Peck  bam  ▼. 
Leeda,  Wild  v.       . 
Le  Roy,  Bennett  y. 
Lord  Y.  Yandenbnrg, 


11 


Machado,  Graham  t.     . 

Machado,  Myera  y. 

31ano,  Corey  y. 

Mallory  v.  Wood. . 

Manhattan    BuUding  Asaooiation 

Garner  y.       .        .        . 
Marshall,  Jacobs  y. 
Martine,  Cushman  y. 
Mason,  McWilliams  y.    . 
Mattison,  Purchase  y.    . 
Mayor,  etc,  of  N.  Y.,  White  y. 
Mayor,  etc.,  of  N.  Y.,  St  John  y. 
Mayor,  etc,  of  N.  Y.,  Altemus  y. 
McAllister  y.  Pond, 
McConnin  y.  Dearborn, 
McClaYe,  Price  y. 
McCready  y.  Ramsey,   . 
McCullongh  Y.  Brodie,  . 
McEeon,  Flynn  v. 
McWilliams  v.  Mason,   . 
Merchants'  Bank  of  New  HaYen  y, 

Dwight, 
Merchant,  Murphy  y.     . 
Merwin  y.  Hamilton,     . 
Methodist  Society  in  New  York 

Berrian  y. 
Milbank,  Borrowe  y. 
Mitchell,  Hecker  y. 
Moore  y.  Westervelt,     . 
Morrell,  Buchanan  y.    . 
Montross,  Stilwell  y. 
Morgan,  Horton  y. 
Murphy  y.  Merchant,    . 
Myers  y.  Machado, 


N. 


Nantucket  Pacific  Bank  y.  Stebbins, 

Naylor,  Hall  y 

N.  Y.  Central  R.  R  Co.,  Page  y.    . 
N.  Y.  A  Erie  R.  R.  Co.,  Coster  y.    . 


232 
685 
661 
697 

689 
494 
671 
688 
708 


614 
678 
679 
667 

589 

689 
660 
276 
587 
685 
815 
446 
702 
809 
544 
574 
669 
208 
276 

659 
679 
244 

682 
680 
687 
684 
658 
68 
56 
679 
678 


841 
71 

528 
48 


N.  Y.  <fc  Harlem  R.  R.  Co.,  Smith  y.  225 

New  York  Ins.  Co.,  Jellinghaus  y.  1 

New  York  Insw  Ca,  fledler  y.        .  282 
North,  Atlantic  Fire  and  Marine 

InSb  Co.  Y.       .        .        .        .  588 

NeYius,  Scott  Y.     ....  672 


0. 


Qgden,  Burling  y.  .        .        ,    681 

Orser,  Laughran  y.         .        •        .    697 
Orser,  WUlis  y.      .        .        .        .822 


P. 


Page  Y.  New  York  Centml  R.  R.  Cow 

Patterson  y.  Perry, 

Payne  y.  WoodhuU, 

Peabody  y.  Beach, 

Peckham  y.  Leary, 

Perry,  Patterson  v. 

Pond,  McAllister  y. 

Post,  Walter  y. 

Prall  Y.  Hinchman, 

Prentice  y.  Dike,  . 

Price  Y.  McClave,  . 

Purchase  y.  Mattison, 


R. 


Read  y.  Fuller,     . 
Read,  Fuller  v.      . 
Richardson,  Wilmot  Y. 
Ridgway,  Payne  y. 
Rumsey,  McCready  y. 


528 
686 
169 
58 
494 
686 
702 
868 
851 
220 
544 
587 


697 
697 
828 
169 
574 


a 


Sampson,  Weber  y. 
Scott  Y.  NeYius,  . 
Shelden  y.  Wood,  . 
Shelden,  Hoyt  y.  . 
Slater.  Stewart  y.  . 


858 
672 
679 
661 
88 


Smith,  Hart  Y 294 

Smith  Y.  New  York  and  Harlem 

R.  R.  Co.        .  .        .226 

Snow,  Draper  y.    .        .        .        .     662 
Spitzer  y.  St  Mark's  Ins.  Ca        .        6 


XXX. 


TABLE    OF    CASES. 


Staples,  Stilwell  y.        .        .        . 
State  Mutaal  Fire  and  Marine  Inai 

Co.,  DeWolfy. 
Stebbins,  Nantucket  Paeifie  Bk.  ▼. 
Stevens,  Ketchum  v.      .        .        . 
SteyeoB  v.  Com.  Mntnal  Inib  Ca    . 
Stewart  v.  Slater, 
Stilwell  ▼.  MoDtroea,     . 
St  John  T.  Mayor,  etc,  of  N.  Y.    . 
St.  Mark's  Insi  Co.,  Spitzer  t. 
Stringer,  Willett  v.        .        ,        . 
Suydam  v.  Barber, 


68 

191 

841 

468 

694 

88 

63 

816 

6 

686 

84 


T. 


Tappan,  Weber  y.         .        .        . 

Taylor,  Earle  v 

Thompson,  Bussing  y.    . 
Thompson,  Kamena  y.  . 
Townsend  y.  Empire  Stone-Dress- 
ing Ca   .        .        .        4 
Townsend  y.  Hoppock, 


V. 


Van  Baner,  Williston  t. 


858 
664 
696 
698 

208 
499 


604 


Vandenburg,  Lord  y. 
Van  Pelt>  Dresser  y. 


W. 


708 
687 


Walter  y.  Post,  ....  868 
Ward  y.  Gaunt,  ....  267 
Warner,  Kamena  y.  .  .  .  698 
Washburn,  Atlantic  FiM  and  Ma- 
rine Ins.  Ca  y.  .  .  .  688 
Weber  y.  Sampson,  .  .  .  868 
Wesley  y.  Bennett,  .  .  .  688 
Westeryelt,  Moore  y.  .  .  .  684 
White  V.  Mayor,  eta,  of  New  York,  685 

Wild  y.  Joel 671 

Williams  y.  Horgan,      .                .  658 
Willett  y.  Stringer,        .        .        .686 

Williston  v.  Jones,         .        .        .  504 

Willis  y.  Orser 822 

Wilmot  ▼.  Richardson,  .        .        .  828 

Wood,  Conover  y.          .        .        .  682 

Wood,  Green  y 702 

Wood,  Mallory  y 657 

Wood,  Shelden  y 679 

WoodhuU,  Payne  y.       .        .        .  169 


Y. 


Yoong  y.  Catlett,  . 


487 


CASES 


ABGTJBD  AND  DSTEERMIlinCD 


IN 


THE    SUPERIOR    COURT 


OF 


CITY    OP    NEW    YORK. 


William  Jelunghajjs  v.  The  Nbtw  Yobk  Insukanob 

GOKFANY. 

A  marine  policy  contained  the  foUowiog  claase :  "  In  case  of  a  partial  loaa  by  sea,  or 
damage  to  dry  goods,  cutlery,  or  other  hardware,  the  loss  shall  be  ascertained 
by  a  separation  and  sale  of  a  portion  only  of  the  contents  of  the  packages  so 
damaged,  and  not  otherwise:''  Upon  a  loss  occurring,  the  agent  of  the  company 
instructed  an  auctioneer  to  sell  the  gooda,  which  waa  not  objected  to  by  the 
assured.  That  agent  was  empowered  to  act  in  the  separation,  and  in  giving 
such  consent  to  employ  an  auctioneer.    Upon  the  fitilure  of  the  latter, 

Seld,  that  the  loss,  by  reason  of  the  failure  of  a  mutual  agent,  should  not  fall  on 
the  company. 

M$id,  that  the  inquiry  was,  purely,  whether  the  company  had  assumed  possession 
and  control  of  the  gooda 

Meld,  also,  that  the  agent,  aforesaid,  was  not  authorized,  by  reason  of  his  authority 
to  concur  in  measures  for  the  separation,  to  take  such  control. 

Meld,  that  express  authority,  or  continued  recognized  acts  of  the  same  nature,  were 
necessfiry. 

(Before  HomcAV,  Slosson  and  Woodbviv,  J.J.) 
Heard,  April;  decided,  June,  1856. 

MonosT  by  plaintiff  for  judgment  upon  a  yerdict,  a  case  being 
made,  with  Hbert j  to  turn  the  same  into  a  bill  of  exception& 
D.— VL  1 


2      CASES  m   THE  SUPERIOR  COURT. 

Jellinghaiu  v.  N.  T.  Ina^  Co. 

The  following  facts  were  admitted : 

That  on  the  20th  of  October,  1847,  an  open  policy  of  insurance 
for  $100,000  was  made  by  the  defendants  with  Spies,  Christ  & 
Co.,  of  the  city  of  New  York,  merchants,  on  account  of  whom  it 
might  concern,  on  merchandise  on  board  vessel  or  vessels,  from 
Hamburg,  Antwerp,  Bremen,  or  Havre. 

That  in  or  about  July,  1848,  forty-six  cases  of  hardware,  cov- 
ered by  said  policy,  and  belonging  to  the  plaintiff,  were  shipped 
from  Bremen  to  New  York,  oh  board  the  ship  Charlotte  Eeed. 

That  the  said  forty-six  cases  of  hardware,  on  the  arrival  of  the 
said  ship,  were  delivered  to  the  plaintiff's  agent  in  New  York,  and 
that  thirty-five  of  the  said  cases  were  damaged  by  sea-water. 

That  Spies,  Christ  &  Co.,  assigned  to  the  plaintiff  their  right 
to  claim  under  the  policy  for  such  damage. 

That  the  amount  of  damage  on  eight  of  the  said  thirty-five 
cases  was  agreed  upon  between  the  plaintiff's  agent  and  the  de- 
fendants, at  the  sum  of  $88.84. 

That  the  invoice  value  of  the  remaining  twenty-seven  cases, 
was  $2442.67,  and  that  they  were  insured  to  that  amount  \mder 
the  policy. 

That  the  net  market  value  of  the  said  twenty-seven  cases,  if 
the  same  had  not  been  damaged,  was  $4969.16. 

That  the  said  twenty-seven  cases  were  sold  at  auction,  in  the 
city  of  New  York,  on  the  21st  of  September,  1848,  and  that  the 
proceeds  of  such  sale  amounted  to  $2357.14. 

That  the  auctioneer's  charges  and  commissions  for  selling  the 
said  twenty-seven  cases,  amounted  to  $117.86. 

That  the  expense  of  cleaning  the  hardware  in  the  twenty-seven 
cases,  and  putting  the  same  in  good  order  for  the  sale  at  auction, 
was  $8.98,  and  that  the  auctioneer  failed  to  pay  over  the  proceeds 
of  the  sale  to  either  party. 

The  plaintiff  claimed  that  the  defendants  were  liable  to  him  for 
the  proceeds  of  the  sale  at  auction. 

The  policy  contained  the  following  provision :  "  In  case  of  par- 
tial loss  by  sea,  damage  to  dry  goods,  cutlery,  or  other  hardware, 
the  loss  shall  be  ascertained  by  a  separation  and  sale  of  a  portion 
only  of  the  contents  of  the  packages  so  damaged,  and  not  other- 
wise." 

Mr.  Satterthwaite  was  the  secretary  of  the  company,  and  the  evi- 
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denoe  was  sufficient  to  show,  that  he  acted  as  authorized  agent  of 
the  oompanj  in  making  the  separation  so  provided  for.  The 
greater  part  of  the  testimony  was  directed  to  the  establishing  of 
the  fact  that  he  did  act,  and  made  declarations  equivalent  to  the 
taking  the  entire  control  of  the  goods,  and  assumed  the  ownership 
of  them. 

The  plaintiff  having  rested,  the  defendants*  counsel  moved  that 
the  complaint  be  dismissed,  or  for  a  nonsuit,  which  motion  the 
court  denied,  and  the  counsel  for  the  defendants  excepted. 

The  evidence  being  closed,  his  honor  the  Chief-Justice,  who 
tried  the  cause,  charged  the  jury  as  follows : 

That  the  sale  in  this  case  was  made  in  compliance  with  the 
special  provision  in  the  policy,  that  in  case  of  partial  loss  by  sea 
or  damage  to  hardware,  the  loss  should  be  ascertained  by  a  sepa- 
ration and  sale  of  the  portion  damaged. 

That  both  parties  were  interested  in  the  sale ;  plaintiff,  as  own- 
er of  the  goods,  and  defendants,  to  reduce  the  amount  to  be  paid 
by  them  under  the  policy. 

That  jfrom  the  nature  and  object  of  the  sale,  the  auctioneer  was 
necessarily  the  agent  of  both  parties,  and  neither  party  guaran* 
teed  his  fidelity  or  solvency  to  the  other. 

That  the  auctioneer's  commissions  and  other  charges  incurred 
for  the  sale  were  paid  by  the  defendants,  because  in  all  such  cases 
the  expenses  of  the  sale  were,  by  law,  to  be  borne  by  the  under- 
writers. 

That  there  was  no  abandonment  of  the  goods  to  the  defendants, 
and  there  could  have  been  none  in  this  case. 

That  any  acts  of  Mr.  Satterthwaite,  as  vice-president  of  the 
company,  accepting  the  ownership  of  the  goods,  were  binding  on 
the  company. 

That  the  only  question  for  the  jury  was,  whether  the  defend- 
ants had  become  the  owners  of  the  goods,  and  were  such  owners, 
at  the  time  of  the  sale.  If  they  were  such  owners,  the  jury 
should  find  for  the  plaintiffs ;  if  not,  for  the  defendants. 

The  counsel  for  the  defendants  excepted  to  that  part  of  the 
Judge's  charge  which  stated  that  any  acts  of  Mr.  Satterthwaite,  as 
vice-president  of  the  company,  accepting  the  ownership  of  the 
goods,  were  binding  on  the  company. 

The  jury  found  a  verdict  for  the  plaintiff  for  $1669.22. 
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B.  D.  SiUiTnan,  for  plaintiff 
Bobert  JShnmet^  for  defendants. 

By  thb  Court.  Hoffman,  J. — ^The  case  arises  in  Ais  form, 
1st.  upon  one  exception  taken  to  the  admission  of  evidence; 
2d.  upon  a  refusal  to  nonsuit  the  plaintiff;  Sd.  upon  one  ex- 
ception taken  to  the  charge  of  the  Judge. 

1st  The  ruling  of  the  Judge  was  excepted  to,  for  allowing  evi- 
dence that  the  company  had  agreed  that  the  receipts  given  by 
Meynen,  through  his  clerk,  should  be  without  prejudice  to  the 
claim  upon  the  company  for  the  proceeds  of  the  sale  at  auction. 

The  defendants  do  not  include  this  exception  in  their  present 
points,  and  we  apprehend  the  objection  was  not  entitled  to  any 
weight. 

2d.  It  is  urged  that  the  motion  for  a  nonsuit  ought  to  have 
been  granted.  This  motion  was  made  after  the  evidence,  on  both 
sides,  had  closed.  When  the  case  was  heretofore  before  the  Gren- 
eral  Term,  the  decision  was,  "that,  irrespective  ofany  agreement  to 
the  contrary,  the  appointment  of  an  auctioneer,  to  sell  the  property 
in  question,  under  the  provisions  of  the  policy,  must  be  deemed, 
in  law,  to  be  the  joint  act  of  the  parties ;  and,  of  course,  the  de- 
fendants would  not  be  responsible  for  his  failure.  That  the  plain- 
ti£^  therefore,  could  not  succeed  in  the  action,  without  showing 
that  the  defendants  took  the  goods  as  their  own,  and  sold  them  as 
their  own,  and  that  the  evidence  fell  far  short  of  making  out  that 
case."    A  new  trial  was  thereupon  granted. 

This,  then,  was  the  precise  question  submitted  on  the  present 
trial,  and  by  the  Judge  who  delivered  the  opinion  of  the  court 
upon  the  former  occasion.  It  appears  to  us  that  the  law  of  the 
case,  so  far,  was  then,  and  in  that  manner,  settled.  If  the  acts  of 
Satterthwaite  bound  the  company,  there  was  evidence  enough  for 
the  jury  to  find  as  they  did;  at  least,  their  verdict  was  not  so 
against  evidence  as  to  require  that  the  case  should  be  sent  back  to 
them. 

The  case  does  really,  then,  depend  upon  the  determination  of 
the  next  question,  viz. :  that  as  to  the  powers  of  the  vice-presi- 
dent. 

Sd.  The  Chief^ustaoe  charged,  'Hhat  any  aets  of  Mr«  Satter- 
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tliwaite,  as  vioe-president  of  the  company,  accepting  the  owner- 
ship of  the  goods,  were  binding  on  the  company."  To  this  part 
of  the  charge  an  exception  was  taken.  We  ha^e  not,  in  this  case, 
the  charter  before  us,  nor  any  thing  which  tends  to  define  the 
powers  given  by  it,  or  by  any  by-law,  to  the  vice-president.  Nor 
have  we  any  proof  of  an  exercise  of  power,  so  as  to  raise  the  pre- 
sumption of  its  being  conferred,  or  of  any  ratification,  or  adoption 
of  acts  of  a  similar  nature. 

We  have  the  fact  before  us,  that  the  vice-president  acted  in  the 
matter  (sometimes  with  the  secretary)  on  behalf  of  the  company; 
and  it  was  not  questioned,  on  the  former  trial,  nor  has  it  been 
questioned  here,  that  the  office  and  duty  of  effecting  the  separation 
and  sale  of  the  portion  damaged  partially,  was  properly  within  the 
scope  of  his  power,  so  far  as  the  company  had  any  thing  to  do  with 
it  And  we  may  observe,  that  the  law  of  the  case  seems  to  be,  that 
as  both  parties  were  interested,  the  auctioneer  was  the  agent  of 
both  parties  in  making  the  sale.  But  the  question  is  very  differ- 
ent, whether  such  a  power  involves  the  right  of  actually  assuming 
the  ownership  of  the  goods,  and  binding  the  company  to  a  respon- 
sibility for  them,  and  for  the  default  of  an  auctioneer. 

In  Beatty  v.  The  Marine  Insurance  Company^  (2  John.  Eep.  109,) 
the  charter  was  in  proof,  and  it  was  shown  that  the  act  in  ques- 
tion/acceptance  of  an  abandonment,)  could  only  be  done  with  the 
consent  of  at  least  four  directors,  with  the  president  or  two  as- 
sistants, or  a  plurality  of  them.  The  assent  of  the  president  and 
assistants  was  held  insufficient. 

Norton  v.  The  National  Banky  (1  Hill,  672,)  only  recognized  the 
general  rule,  that  the  acts  of  a  director  or  other  officer  of  a  corpo- 
ration, unless  official  or  in  respect  to  his  j^ncy,  are  no  more 
operative  as  against  the  institution  than  the  acts  of  any  ordinary 
corporator,  and  these  are  no  more  so  than  the  acts  of  a  stranger. 

Hodges  v.  The  City  of  Buffalo,  (2  Denio,  110,)  also  cited,  was  a 
case  of  the  want  of  power  of  the  corporation  itself  to  do  the  act  in 
question. 

TheLtfe  and  Fire  Insurance  Chmpany  v.  The  Mxhaniuf  Fire  In- 
mjounce  Company,  (7  Wendell,  81,)  involved  the  proposition  that  a 
president  of  a  company,  by  virtue  of  his  office  only,  is  not  em- 
powered to  borrow  money  on  its  account;  some  authority  to  do 
flo  mTust  be  proven. 
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In  Hanbury  v.  The  Alleghany  Muiual  Insurance  Company^  (4  Barry 
Penn.  Eep.  187,)  there  was  the  following  instrument:  "This  cer- 
tifies that  D.  H.  Eddy,  of  Warren  County,  Pa.,  is  appointed  an 
agent  of  the  Alleghany  County  Mutual  Insurance  Company,  and 
is  authorized  to  receive  applications  for  insurance,  and  the  pre- 
mium thereon,  on  which  applications  a  policy  will  issue,  or  the 
money  be  inunediately  returned.    L.  Wilmouth,  president." 

After  the  plaintiff  had  closed,  the  defendant  proposed  to  prove 
that  at  the  time  the  agent  requested  him  to  become  a  member,  the 
defendant  was  assured  that  the  company  was  not  insuring  in  the 
city  of  Pittsburg  or  other  large  cities ;  and,  that  the  defendant 
said,  "  K  such  is  the  case  I  will  become  insured,  and  a  member  of 
said  company,"  and  gave  his  deposit  note  accordingly. 

This  evidence  was  objected  to,  and  overruled  by  the  court,  and 
defendant  excepted.  He  then  further  offered  to  prove  that,  at  the 
time  the  president  appointed  Mr.  Eddy  the  agent  of  the  company, 
he  said  they  would  not,  or  did  not,  insure  in  the  city  of  Pitts- 
burg; that  the  company  was  intended  for  the  county,  and  not 
for  the  city  of  Pittsburg,  and  that  the  agent  so  represented  to  the 
defendant,  at  the  time  of  giving  the  note  in  question,  and  becom- 
ing a  member  of  the  company,  and  it  appearing  by  the  evidence 
that  the  company  did,  at  the  time  and  afterwards,  insure  in  the 
city  of  Pittsburg.  This  offer  the  court  also  rejected,  and  sealed 
a  bill  of  exceptions.  The  court  above  was  of  opinion  that  the 
Judge  was  right  in  rejecting  the  evidence  offered. 

In  our  judgment  the  plaintiff  has  failed  in  establishing  the  &ct 
that  Satterthwaite  had  sufficient  authority  to  bind  the  company 
by  assuming  the  ownership  of  the  goods  in  question. 

There  must  be  a  new  trial. 


Louis  Spitzeb  v.  The  St.  Mark's  Insurance  Company. 

Goods  were  insured  in  a  store,  No.  21  Ayenae  D,  and  daring  the  ranning  of  the 
policy  were  removed  to  another  store,  known  as  No.  871  Grand-street  This 
remoyal  took  place  on  the  Ist  of  Febroary,  and  notice  thereof  was  given  to  the 
company  on  the  1st  of  March. 

By  one  of  the  clauses  of  the  policy  it  was  provided  as  follows :  "  This  insurance, 
(the  risk  not  being  changed9)maybe  continued  for  saoh  further  time  as  shall 
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be  agreed  upon,  provided  tbe  premium  thereof  is  paid,  and  endorsed  on  this 
policy,  or  a  receipt  given  for  the  same." 

Bj  the  charter  of  the  company  it  was  provided,  "  that  the  president,  or  other  per- 
son appointed  by  the  board  of  directors  for  that  purpose,  shall  be  authorized  ia 
the  name  and  in  behalf  of  the  company,  to  make  contracts  of  insurance  with 
any  person  or  persons  against  loss  or  damage  upon  any  property  on  which  this 
company  may  lawfully  make  insurance.  The  policies  issued  pursuant  to  such 
contract  of  insurance  shall  be  signed  by  the  president,  and  countersigned  by 
the  secretary  of  the  company ;  or  the  same  may  be  signed  and  countersigned 
by  such  other  person  or  persons  as  a  majority  of  the  directors  may  appk)int  for 
that  purpose.  Such  policies  shall  be  binding  and  obligatory  upon  the  com- 
pany in  like  manner  and  force  as  if  made  under  the  seal  of  the  company." 

A  loss  by  fire  occurred  on  the  1st  of  July,  1854. 

Much  testimony  was  taken  as  to  the  acts  and  declarations  of  officers  of  the  oom- 
pany,  tending  to  show  acquiescence  in  the  change  of  the  risks,  on  which  the 
jury  were  instructed  to  passL 

Ob  exceptions  to  the  charge  of  the  Judge,  held — 

Ihat,  under  the  charter  and  general  act,  no  insurance  could  be  binding  unless  it 
was  in  writing,  nor  unless  it  was  signed  by  the  president  and  secretary,  or 
other  persons  designated  by  the  directors^ 

SUd,  that  the  effect  of  the  removal  of  the  goods  was  to  put  an  end  entirely  to  tiie 
policy.  It  did  not  cover  the  goods  afterwards,  but  was  as  void  and  inoperative 
as  if  never  made. 

Stld,  therefore,  that  to  revive  the  policy  was  the  same  as  to  make  one,  and  could 
only  be  done  by  a  written  instrument,  executed  in  the  same  manner  as  an 
cfriginal  instrument  must  be. 


(Before  HomcAN,  WooDETjrr  and  Slosson,  JJ.) 
Heard,  April ;  decided,  June,  1856. 


Motion  for  judgment  upon  a  verdict  in  favor  of  the  plaintiff 
taken  under  direction  of  the  court,  upon  a  case  to  be  made,  to  be 
heard  in  the  first  instance  at  General  Term. 

On  the  26th  of  October,  1858,  the  defendants,  an  incorporated 
file  insurance  company,  executed  a  policy  to  the  plaintiff's  as- 
signor, Julius  Englemans,  by  which  they  insured  him  in  the  sum 
of  $800,  "  against  all  such  loss  and  damage  as  should  happen  by 
fire,  or  in  consequence  thereof,  to  his  merchandise  or  store  fix- 
tures, seven  hundred  and  sixty  dollars,  of  the  said  sum  of  $800, 
to  be  on  his  said  merchandise,  and  the  remaining  forty  dollars  on 
his  store  fixtures,  contained  in  the  store  known  as  Number  21 
Avenue  D,  in  the  city  of  New  York,  during  the  term  of  one  year 
thereafter,  viz. :  from  the  26th  day  of  October,  1853,  to  the  26th 
day  of  October,  1854,  the  said  loss  to  be  estimated  according  to 
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the  troe  and  actual  cash  value  of  the  property  at  the  time  the 
same  (the  loss)  shall  happen." 

The  only  terms  of  the  policy,  or  of  the  conditions  annexed, 
which  were  noticed  by  counsel,  or  are  deemed  important 
upon  the  questions  raised,  are  the  following:  "This  insur- 
ance, (the  risk  not  being  changed,)  may  be  continued  for  such 
further  term  as  shall  be  agreed  upon,  provided  the  premium 
therefor  is  paid,  and  endorsed  on  this  policy,  or  a  receipt  given 
for  the  same."  And,  by  the  first  of  the  conditions,  "  i^  during 
the  insurance,  1i.e  risk  I  increased,  by  the  erection  of  building? 
or  by  the  use  or  occupation  of  neighboring  premises,  or  other- 
wise, or  if  for  any  other  cause  the  company  shall  so  elect,  it  shall 
be  optional  with  the  company  to  terminate  the  insurance,  after 
notice  given  to  the  assured,  or  his  representative,  of  their  inten- 
tion so  to  do ;  in  which  case  the  company  will  refund  a  rateable 
proportion  of  the  premium." 

On  the  1st  of  February,  1854,  aU  the  goods,  merchandise,  and 
fixtures  insured,  were  removed  from  the  store  No.  21  Avenue  D, 
to  a  certain  other  store,  known  as  No.  371  Grand-street.  On  or 
about  the  Ist  of  March,  1854,  notice  of  this  removal  was  given 
to  the  defendants,  and  the  transactions  between  them,  and  the 
alleged  parol  declarations  of  their  officers,  hereafter  stated,  consti- 
tuted, it  is  insisted,  a  binding  agreement,  to  continue  the  policy 
in  operation.  On  the  1st  of  July,  1854,  »  fire  occurred  at  the 
store  in  Grand-street,  by  which  the  merchandise  and  fixtures 
were  destroyed,  and  damaged  beyond  the  amount  insured. 

By  the  charter  of  the  company,  (§  10,)  "the  president,  or  other 
person  appointed  by  the  board  of  directors  for  that  purpose,  shall 
be  authorized  in  the  name  and  behalf  of  the  company,  to  make 
contracts  of  insurance  with  any  person  or  persons.  The  polioies 
issued  pursuant  to  such  contracts  of  insurance  shall  be  signed  by 
the  president,  and  countersigned  by  the  secretary  of  the  company, 
or  the  same  may  be  signed  and  countersigned  by  such  other  per- 
son or  persons  as  a  majority  of  the  directors  may  appoint  and 
designate  for  that  purpose ;  such  policies  shall  be  binding  and  ob- 
ligatory upon  the  company,  in  like  manner  and  force  as  if  made 
under  the  seal  of  the  company." 

It  is  needless  to  state  the  testimony  tending  to  prove  an  assent 
of  the  company  to  the  continuance  or  transfer  of  the  risk  to  the 
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goods  in  the  new  store  to  which  they  were  removed.  The  ques- 
tion whether  the  verdict  was  warranted  by  the  proofj  if  the  direo- 
tions  of  the  Judge  were  right,  is  not  before  us.  The  questions 
arise  upon  his  charge,  and  the  refusal  to  charge  as  he  was  requested. 

The  first  and  very  important  point  arises  in  this  manner :  the 
Judge  was  requested  to  charge  that  the  company  could  not  be 
bound  for  the  insurance  of  the  property  after  a  change  of  location, 
unless  by  some  acknowledgment  in  writing ;  and  that  the  officers 
of  the  company  could  not  bind  it  for  a  loss,  after  a  change  of  risk 
by  removal  of  the  goods,  except  by  the  execution  and  delivery 
in  writing  of  a  consent  to  continue  the  risk  after  the  change. 

The  court  charged  that  the  removal  of  the  goods  without  the 
consent  of  the  defendants  avoided  the  policy,  unless  a  subsequent 
assent  to  transfer  the  risk  had  been  given.  This  assent  might  be 
verbal  or  written,  and  it  might  also  be  implied.  Thus,  if  the 
company,  by  its  silence  when  asked  if  they  would  assent  to  a 
transfer,  leave  the  party  under  an  impression  that  they  will,  re^ 
taining  the  poUoy  beyond  a  reasonable  time,  an  assent  may  be 
fidrly  inferred,  more  especially  if  any  of  their  authorized  agents 
should  tell  the  party  that  the  policy  will  be  sent.  The  company, 
if  they  did  not  mean  to  assent,  should  promptly  say  so,  when  ap- 
prised of  the  application.  The  jury  were  to  consider  all  the  facts 
proved  on  either  side,  and  decide  whether  an  assent  could  be  in- 
ferred. 

The  Judge  then  made  some  observations  on  the  testimony,  and 
proceeded  thus :  *'  If  they  were  satisfied  that  the  policy  was  left 
with  the  defendants  in  March,  for  the  purpose  alleged,  and  that  a 
surveyor  had  been  sent  there ;  if  they  believed  the  evidence  on 
the  part  of  the  plaintiff,  it  would  amount  to  an  acquiescence  by  the 
company  in  the  change  of  the  risk ;  on  the  other  hand,  if  they  be- 
lieved that  when  the  policy  was  left  with  them,  nothing  was  said 
by  the  plaintiff's  assignor  with  reference  to  a  transfer  of  risk,  which 
might  enable  the  defendants  to  know  how  to  act,  or  what  was 
desired,  or  that  a  surveyor  had  never  been  sent,  then  they  should 
find  for  the  defendants." 

The  counsel  for  ihe  defendants  excepted  to  the  charge  of  the 
court  in  every  respect  wherein  it  differed  from  the  propositions 
submitted  by  him,  or  where  it  omitted  to  charge  as  requested  in 
such  propositions. 
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The  jury  found  for  the  plamtifl^  subject  to  the  opinion  of  the 
oourt^  as  before  stated. 

W.  C.  Noyes^  for  the  plaintiffll 

J.  Sutherland^  for  the  defendants. 

Hoffman,  J. — ^The  material  question  in  the  case  is,  whether 
any  agreement  for  a  transfer  of  the  risk  to  the  goods  of  the  store 
in  Grand-street,  other  than  an  agreement  in  writing,  could  be  bind- 
ing upon  the  company. 

It  must  be  conceded  that  there  could  not  be  any  valid  original 
agreement  to  insure,  by  parol,  to  bind  this  company,  however  de- 
finite and  however  well  proven.  The  case  in  the  Court  of  Appeals 
of  The  Baptist  Church  v.  The  Brooklyn  Insurance  Co.  settles  defin- 
itely that  a  corporation  authorized  to  make  insurances  in  writing, 
cannot  make  them  in  any  other  manner.  The  opinion  of  Chief- 
Justice  Marshall  in  Head  v.  The  Providence  Insurance  Co,^  (2  Cranch, 
127,)  is  cited  and  relied  upon.  **  The  act  of  incorporation  is  to 
the  corporation  an  enabling  act.  It  gives  them  aU  the  powers 
they  possess.  It  enables  them  to  contract,  and  when  it  prescribes 
to  them  a  mode  of  contracting  they  must  observe  that  mode,  or 
the  instrument  no  more  creates  a  contract  than  if  the  body  had 
never  been  incorporated." 

Mr.  Justice  Gardiner  quotes  the  charter  of  the  Brooklyn  com- 
pany as  providing,  "  that  policies  of  insurance  and  other  contracts 
founded  thereon,  shall  be  in  writing,  signed  by  the  president^ 
and  countersigned  by  the  secretary."  It  at  first  struck  me  that 
the  charter  of  the  present  company  was  not  so  explicit  or  decisive 
as  to  the  necessity  of  a  writing  as  that  of  the  Brooklyn  company. 
The  Acts  of  Incorporation  are  not  referred  to  in  the  opinion ;  but 
we  find  them  in  the  laws  of  1824,  ch.  166,  in  the  laws  of  1829,  ch. 
131,  and  in  those  of  1844,  ch.  133.  The  provisions  in  the  two  last 
acts  do  not  bear  upon  the  present  question. 

By  the  2d  section  of  the  act  of  1824,  the  company  had  power 
to  make  contracts  of  insurance  with  any  person  against  loss  or 
damage  by  fire  of  houses,  merchandise,  etc.,  and  there  was  no  pre- 
scription of  their  being  in  writing.  By  the  10th  section,  however, 
policies  of  insurance,  and  other  contracts  founded  thereon,  though 
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not  under  seal,  if  subscribed  by  the  president,  (or,  in  certain  cases, 
by  another  designated  person,)  and  oountiCrsigned  by  the  secretary, 
shall  be  binding  and  obligatory  upon  the  corporation. 

The  present  defendants  were  incorporated  under  the  general  act 
of  April  10th,  1849.  By  the  3d  section  of  that  act,  the  persons 
proposing  to  associate  themselves  were  to  file  a  copy  of  the  charter 
proposed  to  be  adopted  by  them,  and  by  the  10th  section,  it  was 
made  the  duty  of  the  corporators  to  declare  in  such  charter  (among 
other  things)  the  mode  and  manner  in  which  the  corporate  powers 
given  imder  such  general  act  are  to  be  exercised. 

Accordingly,  the  present  defendants  adopted  and  declared  a 
charter,  and  by  its  10th  section  they  provided,  "that  the  president, 
or  other  person  appointed  by  the  board  of  directors  for  that  purpose, 
shall  be  authorized  in  the  name,  and  on  behalf  of,  the  company  to 
make  contracts  of  insurance  with  any  person  or  persons  against 
loss  or  damage  upon  any  property  on  which  this  company  may 
lawfully  make  insurance.  The  policies  issued  pursuant  to  such 
contract  of  insurance  shall  be  signed  by  the  president,  and  counter- 
signed by  the  secretary  of  the  company,  or  the  same  may  be  signed 
and  countersigned  by  such  other  person  or  persons  as  a  majority 
of  the  directors  may  appoint  for  that  purpose ;  such  policies  shall 
be  binding  and  obligatory  upon  the  company  in  like  manner  and 
force  as  if  made  under  the  seal  of  the  company." 

It  is  deemed  useful  to  refer  also  to  the  11th  section  of  the  gen- 
eral act  of  April  10th,  1849,  under  which  this  company  was  or- 
ganized.   (Sess.  Laws,  ch.  808.) 

My  conclusion  is,  that  no  parol  contract,  and  no  written  con- 
tract, however  plainly  made  or  adopted  by  directors  or  officers  for 
an  original  policy  of  insurance,  can  be  binding,  unless  it  has  re- 
ceived the  signature  of  the  president,  secretary,  or  the  other  per- 
sons formally  designated  by  a  majority  of  the  directors.  Thus, 
the  grave  question  of  the  possibility  of  enforcing  a  parol  contract 
to  insure  wiU  be  found  wholly  inapplicable  to  the  great  body 
of  the  fire  insurance  companies  of  our  state.  See  1  Duer  on  In- 
surance, p.  61,  and  note  2,  p.  100,  and  the  valuable  suggestions  in 
Justice  Gardiner's  opinion  as  to  the  origin  of  policies  being  in  the 
dvil  and  not  in  the  common  law,  as  bearing  upon  the  question  of 
the  necessity  of  a  writing. 

We  thus  come  to  the  consideration  of  ihe  true  oharaoter  of  the 
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alleged  agreement  between  the  parties  as  to  the  continuance  of 
the  responsibility  of  the  company  after  the  removal  of  the  goods. 

It  was  not  denied  by  counsel,  and  does  not  admit  of  denial,  that 
between  the  1st  of  February  and  the  1st  of  March,  1854,  the  policy 
was  totally  inoperative.  Had  a  loss  then  occurred,  no  recovery 
could  have  been  had.  The  insurance  was  upon  goods  in  the  store 
in  Avenue  D,  It  would  have  continued  in  force  upon  any  sub- 
stituted goods,  replacing  those  disposed  of  in  trade  in  the  same 
place.  It  would  also  have  so  continued  upon  the  same  goods,  if 
temporarily  removed  and  then  restored.  Not  being  replaced 
or  restored,  the  subject  matter  of  the  insurance  was  gone.  The 
goods  no  longer  existing  in  the  place  in  which  they  were  covered, 
there  was  nothing  upon  which  the  policy  attached.  The  case  is 
even  stronger  than  that  of  Dow  v.  The  Hope  Insurance  Oo.  in  this 
court,  (1  Hall,  172,)  in  which  merchandise  was  insured  outward, 
and  then  proceeds  home,  and  it  was  held  that  the  policy  did  not 
cover  the  same  goods  brought  back  in  the  vessel. 

The  policy,  then,  being  inoperative,  and  the  goods  uninsured, 
the  parol  evidence  is  to  establish  that  the  goods  were  actually  re- 
insured in  their  new  location.  In  whatever  form  the  proposition 
is  presented,  it  really  comes  to  this :  goods  not  covered  by  an  in- 
surance are  to  be  insured  by  means  of  a  parol  agreement  made 
with  an  officer  of  the  company. 

Upon  this  question,  the  actual  decision  in  the  Baptist  Church 
case,  in  the  Court  of  Appeals,  must  be  carefully  examined.  It  is 
reported  in  the  court  below,  in  18  Barbour,  69.  The  policy  waa 
executed  on  the  22d  of  July,  1845,  insuring  the  church  building 
against  fire  for  one  year.  The  policy  was  not  delivered  until 
some  time  after,  and  the  premium  was  not  paid  until  the  21st  of 
February,  1846.  The  president  of  the  company  subsequently 
made  an  arrangement  with  the  treasurer  of  the  church,  that  the 
policy  should  be  renewed  from  time  to  time,  without  further 
notice,  until  one  party  or  the  other  should  give  notice  of  an  in- 
tention to  discontinue  the  renewal,  up  to  which  time  it  was  agreed 
that  the  company  should  renew  and  give  a  certificate,  the  church 
paying  the  premium. 

The  last  renewal  certificate  had  been  taken  to  the  church  after 
the  22d  of  July,  1847.  The  church  was  burned  on  the  10th  of 
September,  1848.   The  renewal  certificate  which  should  regularly 
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have  been  sent  about  the  22d  of  July,  1848,  had  not  been  sent, 
nor  had  the  company  called  for  the  premium.  Justice  Mitchell 
states,  as  the  result  of  the  evidence,  that  this  was  an  agreement 
that  the  risk  should  be  permanent,  and  the  policy  continued  until 
either  should  vacate  it,  not  for  one  year  only,  but  for  several — 
from  year  to  year.  After  this  it  would  be  a  breach  of  faith  in  the 
company  to  say  that  the  policy  should  not  be  deemed  in  force 
unless  they  first  gave  notice  to  that  effect. 

On  this  state  of  facts  the  Supreme  Court  held  the  company 
responsible,  and  this  decision  was  reversed  by  the  Court  of 
Appeal& 

Mr.  Justice  Grardiner's  opinion  involves  these  important  points. 
That  it  is  extremely  doubtful  whether  a  verbal  contract  to  insure 
can  in  any  case  be  valid.  The  bearing  of  the  opinion  is  decidedly 
hostile  to  it.  That  where  the  charter  of  a  company  prescribes 
that  policies  of  insurance  shall  be  in  writing,  signed  and  coun- 
tersigned by  particular  officers,  there  can  be  no  other  mode  of 
binding  it 

That  a  verbal  agreement  between  the  officers  and  another  to 
renew  and  continue  a  policy  in  force,  whether  made  after  or  be- 
fore the  expiration,  is  not  obligatory.  I  deduce  that  payment  of 
the  premium  would  make  no  diffijrence.  Upon  the  point  of  a 
distinction  between  a  contract  to  make  and  one  to  renew  a  policy, 
he  expresses  himself  thus :  "  It  is,  however,  claimed  that  the  con- 
tract in  question  is  one  to  renew  or  continue  an  insurance,  and  is 
rather  an  agreement  for  a  policy  than  a  policy  itself;  but  I  am 
unable  to  see  any  difference  in  this  respect  between  an  agreement 
to  insure,  and  one  for  continuing  an  agreement  of  that  kind,  which 
would  otherwise  expire  by  its  own  limitation.  The  new  contract 
is  founded  upon  the  original  policy  which  it  adopts,  and  extends 
its  provisions  to  another  and  distinct  interval  of  time.  It  is  either 
a  policy  of  insurance  for  an  indefinite  period,  or  a  contract  pre- 
supposing a  poUcy,  and  founded  thereon,  by  stipulating  for  succes- 
sive renewals.  In  either  case  the  agreement  must  be  in  writing, 
and  executed  in  the  manner  prescribed  by  the  charter,  in  order  to 
bind  the  corporation." 

In  the  case  of  Head  v.  The  Providence  Company^  (2  Cranch,  105,) 
relied  upon  in  the  Court  of  Appeals,  there  was  a  clause  in  the 
charter,  "that  all  poUoies  of  insurance  and  other  instruments 
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made  and  signed  by  the  president  of  such  company,  or  any  other 
officer  thereof,  according  to  the  by-laws  thereof,  shall  be  good  and 
effectual  to  bind  such  company  to  the  performance  thereof  in 
manner  as  set  forth  in  the  constitution  hereinafter  recited." 

The  court  say:  "A  contract  varying  a  policy  is  as  much  an 
instrument  as  the  policy  itself,  and  therefore  can  only  be  executed 
in  the  manner  prescribed  by  law.  The  force  of  the  policy  might 
indeed  have  been  terminated  by  actually  cancelling  it,  but  a  con- 
tract to  cancel  it  is  as  solemn  an  act  as  a  contract  to  make  it,  and 
to  become  the  act  of  the  company  must  be  executed  according  to 
the  forms  in  which  they  are  enabled  to  act." 

The  Judge  at  the  trial  had  charged  that  an  agreement  to  cor- 
rect the  policy  in  question  had  been  fully  proven,  and  they  must 
find  for  the  defendants.  On  writ  of  error  the  judgment  was  re- 
versed, for  the  reasons  above  stated.  These  authorities  appear  to 
me  decisive,  and  to  settle  that  the  company  could  only  have  been 
bound  to  pay  a  loss  on  the  goods  removed,  by  a  contract  in  writ- 
ing, signed  by  the  president  and  countersigned  by  the  secretary. 

Slosson,  J. — In  the  case  of  the  First  Baptist  Cliurch  v.  The 
Brooklyn  Fire  Insurance  Company^  (18  Barb.  69,)  the  Supreme 
Court  for  this  district  decided  that  a  parol  agreement  that  the 
policy  effected  by  the  defendants  should  be  renewed  from  time  to 
time,  without  further  notice,  until  one  party  or  the  other  should 
give  notice  of  an  intention  to  discontinue ;  in  other  words,  a  parol 
agreement  for  a  continuous  risk,  was  valid  and  binding  on  the 
company,  notwithstanding  at  the  time  of  the  loss  the  premium  for 
the  year  had  not  been  paid,  nor  the  certificate  of  renewal  given. 
The  court  treated  it  as  an  agreement  to  continue  an  insurance  al- 
ready effected,  or  an  agreement  for  a  policy,  and  therefore  good^ 
though  not  in  writing,  while  they  agree  that  a  policy  itself  would 
not  be  good  unless  in  writing. 

This  case  was  carried  up  on  appeal,  and  the  court  of  last  resort 
reversed  the  judgment  of  the  Supreme  Court,  and  held  that  there 
was  no  substantial  distinction  between  an  agreement  to  insure; 
(a  policy,)  and  one  for  continuing  an  insurance  which  would 
otherwise  expire  by  its  own  limitation,  and  that  in  either  case  the 
agreement  must  be  in  writing,  and  executed  in  the  manner  pre- 
scribed in  the  charter,  in  order  to  bind  the  corporation. 
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The  opinion  of  the  court,  as  delivered  by  Gardiner,  Chief-Justice, 
is  not  yet  reported,  and  I  was  first  made  acquainted  with  it  on  the 
argument  at  General  Term. 

The  charter  of  the  Brooklyn  Insurance  Company  provided  that 
policies  of  insurance,  and  other  contracts  founded  thereon,  should 
be  in  writang,  signed  by  the  president  and  countersigned  by  the 
secretary. 

By  the  10th  section  of  the  general  act  of  1849,  (Sess.  Laws,  ch. 
308,)  providing  for  the  incorporation  of  insurance  companies,  and 
under  which  the  present  defendants  were  organized,  it  is  required 
of  every  company  organized  thereunder  to  "declare  in  their  char* 
ter  the  mode  and  manner  in  which  the  corporate  powers,  given 
nnder  and  by  virtue  of  this  act,  are  to  be  exercised." 

Their  charter  accordingly  provides,  (§  10,)  that  its  officers 
therein  designated,  shall  be  authorized,  in  behalf  of  the  company, 
to  make  contracts  of  insurance,  and  that  the  policies  issued  pur* 
suant  to  such  contracts  of  insurance  shall  be  signed  by  the 
president  and  countersigned  by  the  secretary. 

In  other  words,  its  contracts  of  insurance  must  be  in  writing. 
It  cannot  be  denied  that  the  policy  in  the  present  case  was  ap- 
plicable only  to  goods  in  the  place  in  which  they  were  insured, 
and  could  not  be  extended  to  the  goods  after  their  removal  to 
Grand-street,  except  by  express  agreement  of  the  company,  and 
accordingly  snch  an  agreement  is  alleged  in  the  complaint  as  the 
foundation  of  the  action. 

The  effect  of  such  an  agreement  would  be,  to  make  a  new  con- 
tract of  insurance,  the  place  where  goods  are  insured  being  as 
much  a  part  of  the  original  contract  as  the  stipulation  of  insurance 
itself.  "A  contract,"  says  Judge  Marshall,  "varying  a  policy, 
is  as  much  an  instrument  as  the  policy  itself  and  therefore  can 
only  be  executed  in  the  manner  prescribed  by  law."  {Head  & 
Amory  v.  The  Providence  Insurance  Cb.,  2  Cranch,  p.  168.) 

The  agreement  in  the  present  case,  if  held  to  have  been  proved, 
was  by  parol  only,  and  that  not  express,  but  by  implication  from 
the  silence  of  the  officers  of  the  company,  coupled  with  certain 
acts  indicating  that  the  question  of  extending  the  policy  to  the 
goods  in  the  new  place  of  their  deposit  had  been  taken  into  con- 
sideration. 

I  will  not  stop  to  inquire  whether  these  acts  were  done  by  any 
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officers  authorized  to  bind  the  company,  since  under  the  decision 
of  the  court  of  appeals,  in  the  case  of  the  Baptist  church,  no  officer 
could  bind  the  company  by  a  contract  of  insurance  unless  in 
writing ;  but  I  must  be  permitted  to  say,  that  I  think  good  fiiith 
required  of  this  company  that  they  should  have  frankly  informed 
the  plaintifl*  of  their  intention  not  to  continue  the  risk,  il  such 
was  the  resolution  to  which  they  had  come,  and  not  have  lefk 
him  to  repose  on  the  belief  that  he  was  insured,  until  the  catas- 
trophe had  happened  against  which  he  supposed  himself  indemni- 
fied. It  is  true  both  the  president  and  secretary  of  the  company 
say  that  the  application  to  transfer  the  risk  was  not  made  to  them 
personally,  and  that  they  never  consented  to  any  transfer;  but 
they  both  admit  that  the  policy  was  lying  in  the  office  several 
months  after  it  had  been  left  for  that  purpose,  and  the  secretary 
says  "  it  was  left  for  the  purpose  of  having  the  risk  transferred," 
and  the  president  says,  that  after  the  fire  it  was  laid  before  the 
loss  committee.  When  the  policy  was  left,  on  the  1st  of  March, 
it  was  entered  by  the  clerk  in  a  book  as  a  case  for  survey,  and 
the  clerk  said  he  would  send  a  surveyor,  when  the  plaintiff  called 
again,  on  the  10th  of  April,  for  his  policy,  the  clerk  told  him  h© 
need  not  call  again,  it  would  be  sent  to  him.  The  plaintiff  again 
sent  for  it,  but  did  not  get  it.  Afl;er  the  fire  the  president  told 
him  it  was  of  no  use  to  him. 

About  a  week  after  the  policy  had  been  left  at  the  company's 
office,  a  person  did  call  to  survey  the  premises  to  which  the  goods 
had  been  removed,  and  was  idofntified  by  the  witness  as  the  same 
person  who  had  surveyed  the  premises  in  Avenue  D,  where  the 
goods  were  originally  insured,  yet  the  president  says  no  survey 
was  ever  made  to  his  knowledge — the  surveyor  himself  was  not 
put  on  the  stand. 

I  advert  to  these  features  of  the  case,  not  as  affecting  the  legal 
rights  of  the  parties,  but  as  showing  an  absence  of  that  extreme 
good  faith  on  the  part  of-  this  company,  or,  to  say  the  least,  a 
want  of  that  prudent  and  careful  regard  for  the  rights  and  in- 
terests of  the  plaintiff,  which  in  every  instance  ought  to  charac- 
terize the  transactions  of  these  corporations  with  their  dealers. 

I  think  the  decision  of  the  Court  of  Appeals  referred  to  must 
be  considered  as  conclusive  on  the  question  involved  in  the  pres- 
ent case,  and  that  no  written  consent  to  a  transfer  of  risk  having 
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been  shown,  the  policy  ceased  to  have  any  operation,  by  the  re- 
moval of  the  goods  from  Avenue  D  to  GrairdHstreet,  and  the  de- 
fendants are  therefore  entitled  to  judgment    (Code,  §  265.) 

The  verdict  must  therefore  be  set  aside,  and  the  complaint  be 
dismissed  with  costs. 


Eno,  Eespondent,  v.  Del  Vecchio  &  Snyder,  Appellants. 

Where  the  owner  of  two  adjoining  lots  of  gi*ound  erects  a  building  upon  each  with 
a  partition-wall  extending  partly  on  each  lot,  used  as  a  support  to  each  build- 
ing, and  necessary  to  such  support,  and  thereafter  he,  or  his  representatives, 
conveys  the  houses  and  lots  separately  to  different  persons,  each  purchaser  ao- 
quires  an  easement,  for  the  support  of  the  house  conveyed  to  him,  in  so  much 
of  the  party- wall  as  stands  upon  the  other  lot 

ITeither  purchaser  can  lawfully  remove  or  interfere  with  such  party- wall,  without 
tha  consent  of  the  other,  so  as  to  injure  the  other's  building.  If  he  do  so,  though 
for  the  purpose  of  making  improvements  within  the  limits  of  his  own  lot,  he  is 
liable  for  such  injury. 

Ko  degree  of  care  or  diligence  in  the  performance  of  the  work  will  relieve  him 
from  liability,  if  injury  to  the  other  in  fact  is  caused  by  making  such  improvo- 
ment&    The  party  makes  them  at  his  peril 

Kor  can  he  protect  himself  by  making  a  contract  for  the  work,  with  a  third  person 
exercising  an  independent  employment  The  act  done  is  a  trespass,  and  being 
done  by  the  express  direction  of  the  party,  both  he  and  his  contractor  are  liable 
for  the  consequences. 

If  the  injured  building  be  in  the  possession  of  a  tenant  for  a  term  of  years,  the 
owner  can  only  recover  for  the  injury  to  the  building  itself,  and  not  for  the  in- 
terruption or  interference  with  the  possession  or  use  and  enjoyment  thereof. 

Tot  such  injury  to  the  building  the  owner  may  recover,  notwithstanding  his  lease 
to  his  tenant  contains  a  covenant  binding  the  tenant  to  make  aU  alterations  and 
repauns  during  the  term, 

(Before  Hoffman,  Slosson  and  Woodkuft,  JJ.) 
Heard,  April ;  decided,  Jane,  1866. 

Apphal  from  a  judgment  in  favor  of  the  plaintiff. 

It  was  before  the  court  upon  a  case  containing  the  evidence 
and  exceptions  taken  on  the  trial.  The  action  was  brought  by 
the  plaintiff,  as  owner  in  fee  of  the  dwelling-house  known  as  496 
Broadway,  in  the  city  of  New  York,  to  recover  damages  for  the 
injuries  alleged  to  have  been  done  to  his  dwelling-house,  by  the 
wrongful  disturbance  and  removal  of  an  ancient  party-wall,  there- 
D.— 71  2 
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by  depriving  the  house  of  the  plaintiff  of  the  support  to  which  it 
was  entitled  The  defendants  answered  separately,  and  in  their 
answers  denied  all  the  material  allegations  of  the  complaint. 

The  cause  was  tried  before  Bosworth,  J.,  and  a  jury,  in  March, 
1855,  and  after  the  cause  had  been  opened  on  the  part  of  the 
plaintiff,  the  counsel  for  the  defendant  moved  the  court  for  judg- 
ment for  the  defendants,  upon  the  ground  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
court  denied  the  motion,  and  the  counsel  for  the  defendants  duly 
excepted. 

The  counsel  for  the  plaintiff  then  proved  that  the  premises  494, 
as  well  as  496,  were  portions  of  a  row  of  similar  buildings  which 
had  been  erected  previous  to  the  year  1820,  with  partition-walls 
in  common  as  at  present,  and  then  gave  evidence  tending  to  show 
that  the  defendants  had  lowered  the  floor  of  the  first  story  of  the 
premises  494  Broadway ;  that  for  that  purpose  the  foundation  of 
the  division- wall  between  Nos.  494  and  496,  on  the  north  side  of  No. 
494,  had  been  cut  down  about  eighteen  inches ;  that  the  cellar  of 
Ko.  494  had  been  dug  down  to  about  the  same  depth,  and  the 
division- wall  underpinned ;  that  in  consequence  thereof,  the  divi- 
sion-wall had  settled  down  some  two  or  three  inches,  carrying  down 
the  floors  of  496,  and  that  the  front  and  rear  brick  walls  of  that 
building  were  cracked,  and  that  the  damage  to  No,  496  was  from 
six  hundred  to  fifteen  hundred  dollars.  The  plaintiff's  witnesses 
testified  that  a  common  and  proper  manner  of  underpinning  a  wall, 
under  which  excavations  to  a  small  depth  are  made,  is  to  dig  out 
the  earth  in  sections  of  two  or  three  feet  in  length,  and  to  under- 
pin the  wall  in  those  sections  before  digging  any  more. 

On  the  cross-examination  of  George  Peckham,  a  witness  on  the 
part  of  the  plaintiff,  he  testified  that  the  premises.  No.  496  Broad- 
way, were  leased  by  the  plaintiff  for  a  term  of  years  by  a  written 
lease,  to  which  he  was  subscribing  witness.  The  counsel  for  the 
defendants  called  upon  the  counsel  for  the  plaintiff  to  produce  such 
lease.  The  counsel  for  the  plaintiff  produced  the  same,  and  the 
counsel  for  the  defendants  read  it  in  evidence  in  the  words  and 
figures  following,  to  wit : 

"  This  agreement,  made  the  eighth  day  of  February,  in  the  year 
1851,  between  Amos  B.  Eno,  merchant,  of  the  first  part,  and  Albert 
liosee,  of  the  second  part : 
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"  Witnesseth,  that  the  said  party  of  the  first  part  has  agreed  to 
let,  and  hereby  does.let,  and  the  said  party  of  the  second  part  has 
agreed  to  take,  and  does  hereby  take,  the  house  known  as  number 
496  Broadway,  in  the  city  of  New  York,  for  the  term  of  five  years, 
to  commence  on  the  first  day  of  May,  1851,  and  to  end  on  the  first 
day  of  May,  1856,  and  the  said  party  of  the  second  part  hereby 
covenants  and  agrees  to  pay  unto  the  said  party  of  the  first  part, 
the  yearly  rent  or  sum  of  fifteen  hundred  dollars,  payable  quar- 
terly, to  wit,  on  the  first  days  of  August,  November,  February, 
and  May,  in  each  year.  Also  to  make  all  alterations  and  repairs 
at  his  cost  and  expense.  And  also  shall  pay  the  regular  annual 
charge  or  rent,  which  is  or  may  be  charged,  assessed,  or  imposed, 
according  to  law,  upon  the  said  house  or  tenement  for  Croton 
water,  and  to  quit  and  surrender  the  premises  at  the  expiration 
of  the  term  in  as  good  state  and  condition  as  the  reasonable  use 
and  wear  thereof  will  permit,  damages  by  the  elements  excepted. 
And  the  said  party  of  the  second  part  further  covenants  that  he 
wOl  not  assign,  let,  or  underlet,  the  whole  or  any  part  of  the  said 
premises,  without  the  written  consent  of  the  said  party  of  the  first 
part,  under  the  penalty  of  forfeiture  and  damages,  and  that  he  will 
not  occupy  the  said  premises,  nor  permit  the  same  to  be  occupied 
for  any  business  deemed  extra  hazardous,  without  the  like  consent 
under  the  like  penalty,  and  the  said  party  of  the  second  part  fur- 
ther covenants,  that  he  will  permit  the  said  party  of  the  first  part, 
or  his  agents,  to  show  the  premises  to  persons  wishing  to  hire  or 
purchase,  and  on  and  after  the  first  day  of  February  next  preced- 
ing the  expiration  of  the  term,  will  permit  the  usual  notice  of  *  To 
Let,'  or  *  For  Sale,'  to  be  placed  upon  the  walls  or  doors  of  said 
premises  thereon,  without  hindrance  or  molestation ;  and  also  if 
the  said  premises,  or  any  part  thereof,  shall  become  vacant  during 
the  said  term,  the  said  party  of  the  first  part  may  re-enter  the  same, 
either  by  force  or  otherwise,  without  being  liable  to  any  prosecu- 
tion therefor,  and  to  relet  the  said  premises,  as  the  agent  of  the 
said  party  of  the  second  part,  and  to  receive  the  rent  thereof,  ap- 
plying the  same  first  to  the  payment  of  such  expense  as  he  may 
be  put  to  in  re-entering,  and  then  to  the  payment  of  the  rent  due 
by  these  presents,  and  the  balance  (if  any)  to  be  paid  over  to  the 
said  party  of  the  second  part.     . 

^  And  the  said  party  of  the  second  part  hereby  ftirther  cove* 
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Hants,  that  if  any  de&ult  be  made  in  the  payment  of  the  said  rent, 
or  any  part  thereof,  at  the  times  above  specified,  or  if  default  be 
made  in  the  performance  of  any  of  the  covenants  or  agreements 
herein  contained,  the  said  hiring  and  relation  of  landlord  and 
l^nant,  at  the  option  of  the  said  party  of  the  first  part,  shall  wholly 
cease  and  determine.  And  the  said  party  of  the  first  part  shall, 
and  may  re-enter  the  said  premises  and  remove  all  persons  there- 
from. And  the  party  of  the  second  part  hereby  expressly  waives 
the  service  of  any  notice  i|i  writing  of  intention  to  re-enter,  as 
provided  for  i^  the  third  section  of  an  Act  entitled  *  An  Act  tp 
abolish  distress  for  rent,  and  for  other  purposes,  passed  May  18, 
1846.' 

''  In  witness  whereof,  the  parties  to  these  presents,  have  here- 
unto set  their  hands  and  seals,  the  day  and  year  first  above  writ- 
ten. 

"Albebt  Loseb.    [Seal.] 

"  Sealed  and  delivered  in  ) 
the  presence  of         J 

"Geobge  Pecejbum. 

"  In  consideration  of  the  letting  of  the  premises  above  men- 
tioned, to  the  above-named  ,  I  hereby  covenant 
and  agree,  to  and  with  the  party  of  the  first  part,  above  named, 
and  his  legal  representatives,  that  if  default  shall  at  any  time  be 
made  by  the  said  in  the  payment  of  the  rent,  and 
performance  of  the  covenants  above  contained,  on  his  part  to  be 
paid  and  performed,  that  I  will  well  and  truly  pay  the  said  rent,  or 
any  arrears  thereof,  that  may  remain  due  unto  the  sai4  party  of 
the  first  part,  and  also  all  damages  that  may  arise  in  consequence 
of  the  non-performance  of  said  covenants,  or  either  of  them,  with- 
out requiring  notice  of  any  such  defiiult  from  the  said  party  of  the 
first  part. 

"  Witness  my  hand  and  seal,  the  eighth  day  of  February,  in  the 
year  of  our  Lord,  one  thousand  eight  hundred  and  fifty-one. 

"  Jacob  F.  Oabxey.  ^  [Seal.]  * 
"  Witness— Geobgb  Peckham." 

The  said  George  Peckham  fiirther  testified,  that  the  plaintiff  h^ 
received  under  protest^  from  the  tenant,  all  the  rents  payable  under 
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snch  lease,  without  any  deduction  for  any  injuries  to  the  premise& 
and  that  the  plaintiff  had  paid  nothing  for  any  repairs  of  any  in- 
jury complained  of  in  the  complaint  in  this  action. 

The  counsel  for  the  plaintiff  then  read  in  evidence  a  deed,  bearing 
date  the  19th  day  of  January,  1844,  made  by  John  L.  Lawrence, 
administrator  of  the  goods,  etc.,  of  Isaac  Lawrence,  deceased,  to 
the  plaintiff,  and  one  John  J.  Phelps ;  and  also  a  deed,  bearing 
date  the  18th  day  of  June,  1846,  made  by  the  said  John  J.  Phelps 
to  the  plaintiff,  in  and  by  which  deed  the  premises  now  known 
as  No.  496  Broadway  are  conveyed  by  the  following  description : 

"  All  that  certain  lot,  piece,  or  parcel  of  land,  situate,  lying,  and 
being  in  the  fourteenth  ward  in  the  city  of  New  York,  bounded 
and  described  as  follows :  beginning  at  a  point  on  the  easterly  side 
of  Broadway,  eighty-six  feet  northerly  from  the  north-easterly 
comer  of  Broadway  and  Broome-street,  running  thence  northerly 
along  Broadway  aforesaid  twenty-three  feet,  thence  easterly  one 
hnndred  feet,  thence  southerly,  parallel  to  Broadway,  twenty-three 
feet,  thence  westerly  one  hundred  feet  to  Broadway  aforesaid ;  the 
said  lot  being  now  known  and  distinguished  by  the  street  number 
four  hundred  and  ninety-six,  (496,)  Broadway,  being  the  same 
premises  conveyed  to  the  said  Amos  R  Eno  and  John  J.  Phelps^ 
parties  hereto,  by  John  L.  Lawrence,  administrator,  etc,  by  inden- 
ture bearing  date  the  nineteenth  day  of  January,  1844,  and  re- 
corded in  the  office  of  register  of  the  city  and  county  of  New 
York,  in  liber  446  of  Conveyances,  p.  72." 

The  counsel  for  the  defendants  admitted  that  the  said  John  L. 
Lawrence  had  lawful  authority  to  make  said  deed. 

The  counsel  for  the  plaintiff  offered  in  evidence  a  deed,  bearing 
date  the  20th  day  of  November,  1839,  purporting  to  have  been 
made  by  Isaac  Lawrence,  and  Cornelia  B.,  his  wife,  to  Julia  B.  L. 
Wells,  for  the  premises  now  known  as  494  Broadway,  in  which 
deed  the  said  premises  are  described  in  the  words  and  figures  fol- 
lowing, to  wit: 

All  that  certain  house  and  lot  of  land,  lying  and  being  in  the 
fourteenth  ward  of  the  city  of  New  York,  on  the  easterly  side 
of  Broadway,  now  known  and  distinguished  as  No.  494,  in  said 
street,  bounded  as  follows,  to  wit:  westerly,  in  front,  on  Broad- 
way ;  easterly,  in  the  rear,  by  land  now  or  formerly  of  John  Jacob 
Aator ;  northerly,  by  the  house  and  lot  of  the  said  John  Jacob 
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Astor,  containing  in  breadth,  in  front  and  rear,  twenty -three  feet, 
and  in  depth,  on  each  side,  one  hundred  feet,  be  the  same  more 
or  less.  The  northerly  wall  of  said  house,  hereby  conveyed,  being 
a  party-wall,  and  the  northerly  side  of  said  lot,  hereby  conveyed, 
being  in  a  line  through  the  centre  of  said  wall. 

The  counsel  for  the  defendants  objected  to  the  reception  of  said 
deed  in  evidence,  on  the  ground  that  the  plaintiff  has  complained 
as  for  injuries  to  an  ancient  wall,  and  is  not  entitled  to  give  evi- 
dence by  deed  of  a  reservation  to  his  grantor  of  an  easement  in 
the  wall. 

The  court  overruled  the  objection,  and  received  the  deed  in 
evidence,  to  which  the  counsel  for  defendants  duly  excepted. 

The  counsel  for  the  plaintiff  then  proved,  that  the  defendant 
Del  Vecchio  is  the  lessee  for  a  term  of  years  of  the  premises  at 
494  Broadway,  and  that  the  defendant  Snyder  had  made  the  al- 
terations on  those  premises  for  the  defendant  Del  Vecchio. 

The  counsel  for  the  plaintiff  rested  his  case,  and  the  counsel  for 
the  defendant  Snyder  moved  for  a  dismissal  of  the  complaint,  as 
to  said  defendant,  on  the  grounds: 

1st.  There  is  no  evidence  to  connect  Snyder  with  the  injury  com- 
plained of.  2d.  The  plaintiff  must  elect  whether  he  will  go  against 
Del  Vecchio  or  Snyder.  He  can  not  sue  both  principal  and  agent 
in  one  suit.  8d.  There  is  no  proof  showing  that  this  would  be  an 
injury  to  the  reversion — 

Which  motion  was  denied  by  the  court,  and  the  counsel  for  the 
defendant  Snyder  duly  excepted. 

The  counsel  for  the  defendant  Del  Vecchio  moved  for  a  dis- 
missal of  the  complaint,  as  to  said  defendant,  on  the  grounds : 

1st.  There  is  no  evidence  showing  that  the  plaintiff  had  an 
easement  in  that  part  of  the  wall  which  stood  on  the  defendant's 
lot.  2d.  That  the  plaintiff,  by  his  complaint,  claims  damages  to 
both  the  possession  and  the  freehold;  the  proof  shows  an  out- 
standing lease  for  years,  and  the  plaintiff  is  not  entitled  to  recover 
for  injuries  to  the  possession,  and  can  only  recover  for  injuries  to 
the  freehold  by  complaining  as  reversioner.  3d.  There  is  no  evi-» 
dence  that  Del  Vecchio  did  the  work  which  occasioned  the  alleged 
injury,  or  employed  the  men  who  did  it.  4th.  This  action  can 
not  be  maintained  jointly  against  the  principal  and  agent.  5tL 
There  is  no  evidence  to  show  that  the  alterations  on  the  defendant 
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Del  Vecchio's  premises  were  done  in  a  negligent  or  unakillful 
manner ;  but,  on  the  contrary,  the  evidence  is,  that  it  appeared  to 
have  been  done  carefully.  The  complaint  is  not  sustained  by  the 
evidence,  and  should  be  dismissed.  6th.  The  action  is  improperly 
brought  It  should  have  been  an  action  of  trespass,  and  not  on 
the  case. 

Which  motion  was  denied  by  the  court,  and  the  counsel  for 
the  defendant  Del  Vecchio  duly  excepted. 

The  counsel  for  the  defendants  then  gave  evidence  tending  to 
show  that  the  alterations  in  the  premises  No.  494  Broadway  were 
made  in  a  prudent  and  careful  manner,  that  the  undermining  of 
the  division  wall  was  done  in  sections  of  two  or  three  feet  at  a 
time,  and  that  the  division  wall,  and  the  front  and  rear  walls  of 
the  plaintiff's  house,  were  cracked  at  the  time  of  the  alterations 
in  No.  494  Broadway. 

The  defendants  also  gave  evidence  tending  to  prove  that  the 
front  of  the  building  496  Broadway  had  been  so  altered  and  re- 
paired, as  to  make  the  same  as  perfect  as  before  the  alleged  injury. 

The  counsel  for  the  defendant  Del  Vecchio  called  as  a  witness 
upon  his  behalf  the  defendant  John  Snyder,  who  testified  that 
he  was  employed  by  the  defendant  Del  Vecchio  under  a  contract 
to  make  the  alterations  on  No.  494  Broadway,  that  he  did  make 
those  alterations  pursuant  to  such  contract,  furnished  the  materials 
therefor,  and  employed  and  paid  the  men  who  did  the  work ;  that 
before  he  commenced  work  he  called  on  the  tenant  in  possession 
of  496  Broadway. 

.  The  defendant  Del  Vecchio  offered  to  prove,  that  before  the 
work  on  494  Broadway  was  commenced  the  witness  called  on  the 
tenant  in  possession  of  496,  who  was  the  assignee  of  the  lease  of 
the  plaintiff  to  Losee,  and  notified  him  of  the  intention  to  make 
the  alterations  on  No.  494,  and  that  he  assented  thereto.  The 
counsel  for  the  plaintiff  objected,  the  court  sustained  the  objec- 
tion, and  the  counsel  for  the  defendant  Del  Vecchio  duly  ex- 
cepted. 

The  counsel  for  the  defendant  Snyder  offered  to  prove  the 
same  facts  by  the  defendant  Del  Vecchio,  the  counsel  for  the 
plaintiff  objected,  the  court  sustained  the  objection,  and  the 
couBsel  for  the  defendant  Snyder  duly  excepted.  When  the 
evidence  was  dosed,  the  counsel  for  the  defendant  Del  Vecchio 
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moved  the  court  to  direct  the  jury  to  find  a  verdict  in  his  favor, 
on  the  ground  that  it  appeared  that  the  work  was  done  by  the 
employees  of  the  defendant  Snyder,  that  the  relationship  of  mas- 
ter and  servant  did  not  exist  between  the  defendant  Del  Vecchio 
and  the  men  who  did  the  work,  and  he  is  not  responsible  for  their 
negligence,  which  motion  was  denied,  and  the  counsel  for  Dd 
Vecchio  duly  excepted. 

The  counsel  for  the  defendant  Del  Vecchio  requested  the  court 
to  charge  the  jury — 

1st.  That  if  Snyder  did  the  work  under  a  contract  with  Del 
Vecchio,  and  the  work  was  done  by  Snyder's  employees,  Del 
Vecchio  is  not  liable  for  their  negligence,  and  the  jury  must  find 
for  him.  2d.  That  Del  Vecchio  had  a  right  to  cut  down  the  wall, 
dig  out  the  cellar,  and  underpin  the  wall  on  his  own  premises  if 
he  chose  to  do  so,  and  would  be  responsible  only  for  the  negli- 
gence of  his  own  immediate  employees.  3d.  That  the  wall  in 
question  is  not,  in  view  of  law,  a  party- wall.  4th.  That  the  de- 
fendants were  not  bound  to  give  the  plaintiff  notice  of  their  in- 
tention- to  cut  down  and  underpin  the  wall. 

The  court  refused  so  to  charge,  and  the  counsel  for  the  defend- 
ant Del  Vecchio  duly  excepted. 

The  counsel  for  the  defendant  Snyder  requested  the  court  to 
diarge  the  jury — 

1st.  That  if  they  should  find  for  the  plaintiff,  he  is  only  enti- 
tled to  sueh  damages  as  the  plaintiff  has  sustained  as  reversioner 
only,  after  the  expiration  of  the  term  of  the  lessee,  and  the  plain- 
tiff has  given  no  evidence  of  such  damages.  2d.  That  there  must 
be  some  act  as  tortious,  in  which  both  parties  concurred,  be- 
fore they  can  find  for  the  plaintiff  in  this  joint  action.  8d.  That 
aj9  the  plaintiff  has  a  covenant  to  repair  by  the  tenant,  with  se- 
curity, the  plaintiff  is  not  shown  to  have  sustained  any  injury  in 
consequence  of  any  of  the  acts  complained  of.  4th.  That  the  ma- 
son was  under  no  obligation  to  give  notice  of  the  doing  of  the 
work ;  that  if  there  was  any  such  obligation,  it  rested  with  Del 
Vecchio,  and  Snyder  can  not  be  held  responsible  for  the  omission. 

The  court  refiised  so  to  charge,  and  the  counsel  for  the  defend- 
ant Snyder  duly  excepted. 

The  court  charged  the  jury  that  where  an  owner  conveys  land, 
declairing  a  wall  to  be  a  party-wall,  each  subsequent  owner  of  the 
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land  so  conveyed,  and  of  the  adjoining  land,  has  a  perfect  right  to 
have  the  wall  continued  as  it  was,  without  any  alterations,  except 
by  his  consent,  and  that  if  either  of  such  owners  should  make 
any  alterations  to  such  wall  upon  his  own  side  thereof,  without 
the  consent  of  the  other,  he  would  be  liable  to  such  other  owner 
for  any  damages  sustained  by  reason  of  such  alterations. 

To  which  charge  the  counsel  for  the  defendants  duly  ex- 
cepted. 

The  court  also  charged,  that  if,  by  reason  of  the  alterations  to 
the  party- wall,  the  plaintiff  has  sustained  damage,  both  defendants 
are  liable  for  the  whole  damage. 

To  which  charge  the  counsel  for  the  defendants  duly  ex- 
cepted. 

O,  W,  Stevens^  for  the  defendant  Del  Vecchio,  now  moved  for 
the  reversal  of  the  judgment,  and  a  new  trial,  and  insisted  upon 
the  validity  of  all  the  exceptions  taken  on  the  trial.  He  cited, 
among  other  authorities,  the  following :  (4  Comstock,  196 ;  1  Seld. 
48 ;  1  Maule  &  Selw.  284  ;6  Cush.  592 ;  4  Exch.  Rep.  24 ;  1  Eng. 
Law  and  Equity  Eep.  477 ;  6  Bing.  1 ;  9  Bam.  &  Ores.,  725.) 

H,  Brewster^  for  defendant  Snyder. 

G.  A.  Nicholsj  for  plaintiff,  argued  at  large,  that  none  of  the  ex- 
ceptions taken  on  the  trial  could  be  sustained,  and  insisted .  that 
the  charge  of  the  Judge  was  throughout  correct,  and  in  accordance 
with  the  rule  of  law ;  that  a  party  who  contemplates  alterations 
upon  his  own  premises,  endangering  those  adjoining,  must  give 
reasonable  notice,  and  is  chargeable  with  all  the  consequences  of  a 
neglect  to  give  such  notice ;  he  cited  4  Paige,  169 ;  9  Bam.  & 
Cres.  725 ;  1  Cromp.  &  Jarvis,  20.  He  also  insisted  that  the 
plaintiff  had  an  easement  in  the  use  of  the  wall  in  question  by 
prescription  and  by  grant.  He  cited  12  Mass.  157,  and  Gale  and 
Wanslj/s  case,  9  Bam.  &  Cres.  148  to  161. 

By  the  Court.  Woodruff,  J.— When  this  case  was  before 
the  court  in  October,  1854,*  nearly  all  of  the  questions  raised  by 
the  present  appeal  were  presented  to  the  consideration  of  the 
court    We  regard  the  opinion  then  given  as  so  far  conclusive 

*  Reported  4  Dner,  58. 
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upon  those  questions,  that  it  is  not  proper  to  open  them,  here  for 
discussion.  That  opinion  must  therefore  be  taken  as  the  opinion 
of  the  court  in  relation  to  all  matters  embraced  therein,  or  which 
are  impliedly  covered  thereby. 

It  was  then  decided  that,  in  any  view  of  the  rights  and  liabili- 
ties of  the  parties,  the  plaintiff  was  entitled  to  notice  of  the  de- 
fendants' design  to  take  down  the  wall  in  question  ;  but  that  if  it 
was  found  that  the  wall  in  question  was  a  party-wall,  then  that 
the  question  of  notice  or  no  notice  to  the  plaintiff  was  immaterial, 
because  in  that  case  the  defendant  had  no  right  to  interfere  with 
the  wall  at  all  without  the  plaintiff's  consent,  unless  he  could  do 
so  without  injury  to  the  plaintiff's  building. 

Under  what  circumstances  the  wall  is  to  be  deemed  a  party- 
wall,  is  stated,  so  far  as  is  material  to  the  present  case,  in  the  fol- 
lowing propositions,  with  the  conclusions  therefrom : — 

"  1st.  If  the  owner  of  two  adjoining  lots  erects  buildings  upon 
them  with  a  wall  partly  on  each,  to  be  used  as  a  support  to  both 
buildings,  and  which  is  necessary  to  furnish  such  support,  and 
which  is  used  for  that  purpose  from  the  time  of  its  erection,  a  con- 
veyance of  either  house  and  lot,  with  its  appurtenances,  grants  an 
easement,  for  the  support  of  the  house  so  conveyed,  in  so  much 
of  the  wall  as  stands  on  the  other  lot. 

"  2d.  After  such  a  grant  and  a  continued  use  of  such  party- 
wall,  to  support  both  buildings  for  more  than  twenty  years,  nei- 
ther can  remove  the  wall,  nor  so  deal  with  it  as  to  render  it  an 
insufficient  support  for  the  other's  building,  without  his  consent. 
K  he  does  he  is  liable  to  the  other  for  the  injury. 

"  3d.  If  either  wishes  to  improve  his  own  premises  before  the 
party -wall  has  become  ruinous,  or  incapable  of  further  answering 
the  purposes  for  which  it  was  erected,  he  may  underpin  the  foun- 
dation, sink  it  deeper,  and  increase,  within  the  limits  of  his  own 
lot,  the  thickness,  length,  or  height  of  the  party- wall,  if  he  can  do 
so  without  injury  to  the  building  on  the  adjoining  lot;  and  to 
avoid  such  injury  he  may  shore  up  and  support  the  original  party- 
wall  a  reasonable  time  to  excavate  and  place  a  new  underpinning 
beneath  it. 

"  4th.  But  he  cannot  interfere  with  it  in  any  manner  unless  he 
can  do  so  without  injury  to  the  adjoining  building,  or  without 
the  consent  of  the  owner  of  such  building." 
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In  regard  to  the  rule  of  damages,  in  case  the  plaintiff  should  be 
under  these  propositions  entitled  to  recover,  the  rule  is  stated  to 
be  that  "  he  will  be  entitled  to  recover  such  sum  as  will  put  him 
in  the  state  in  which  he  was  before  the  injury ;"  in  other  words, 
he  is  entitled  to  be  "indemnified  to  the  full  extent  of  the  injury 
occasioned." 

Both  upon  the  former  trial  and  upon  the  present,  it  appeared 
that  the  premises  owned  by  the  plaintiff  were  under  lease  to  the 
tenant  in  possession  thereof,  which  lease  would  not  expire  until 
the  first  day  of  May,  1856,  and  that,  in  addition  to  the  covenant 
by  the  tenant  for  the  payment  of  rent,  there  was  a  covenant  "  also 
to  make  all  alterations  and  repairs  at  his  own  cost  and  expense." 

The  evidence  upon  the  new  trial  ordered  by  the  General  Term 
showed,  that  the  two  houses  referred  to  were  "  portions  of  a  row 
of  buildings  erected  previous  to  1820,  with  partition-walls  as 
at  present"  Also  that  Isaac  Lawrence,  under  whom  the  de- 
fendant Del  Vecchio  holds,  conveyed  the  lot  held  by  the  said 
defendant  in  1839,  describing  the  wall  in  question  as  a  party- 
wall,  and  that  the  administrator  of  the  said  Isaac  Lawrence,  (under 
authority  for  that  purpose  admitted  by  the  defendants,)conveyed 
the  plaintiff's  lot  to  him.  Although  the  deeds  were  objected  to, 
it  is  on  this  appeal  conceded  that  their  admissibility  was  in  sub- 
stance decided  by  the  General  Term  by  the  opinion  above  re- 
ferred to. 

The  evidence  was  that  the  defendant  Del  Vecchio,  being  lessee 
of  one  of  the  buildings,  employed  Snyder,  his  co-defendant,  to 
make  alterations,  digging  down  the  foundations  and  lowering  the 
floor,  making  the  cellar  also  deeper,  and  in  consequence  of  his 
doing  it,  the  wall  in  question  settled,  and  the  front  and  rear  walls 
of  the  plaintiff's  house  were  cracked,  and  that  the  damage  to  his 
building  was  from  $600  to  $1,500. 

On  the  trial  the  defendants  offered  to  prove,  each  by  the  other 
of  them,  notice  to  the  tenant  in  possession  of  the  plaintiff's  house, 
of  an  intent  to  make  the  alterations,  and  that  he  assented  thereto. 
The  plaintiff'^  objection  to  this  evidence  was  sustained,  and  we 
think  properly  sustained. 

First^  because  this  defence,  if  it  was  a  defence,  was  not  peculiar 
to  either  defendant;  if  good  as  to  either,  it  was  so  as  to  both. 
But  deoondbf,  and  quite  oondusively,  beoause  the  assent  of  the 
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tenant  could  only  affect  his  right  to  complain  of  what  was  done, 
and  could  not  prejudice  the  plaintiff.  The  tenant  had  no  authori- 
ty, express  or  implied,  for  any  such  purpose.  He  had  no  right 
to  commit  waste  himiself  and  could  not  authorize  another  to 
do  so. 

The  charge  of  the  Judge  appears  to  us  to  be  in  entire  con- 
formity to  the  decision  of  the  General  Term,  in  relation  to  what 
constituted  a  party-wall,  and  the  rights  and  liabilities  resulting 
from  the  common  interest  therein. 

It  is  suggested  that  the  defendant  Del  Vecchio  is  not  responsi- 
ble for  the  acts  of  Snyder  his  employee.  The  cases  relating  to 
the  liability  of  a  person  for  the  negligence  of  another,  who  stands 
to  him  in  the  relation  of  an  independent  contractor,  and  not  of 
servant,  have  we  think  no  application  to  the  present  case.  Here 
one  defendant  employs  and  directs  the  other  defendant  to  commit 
a  trespass.  Both  are  liable  for  the  consequences  jointly  and  sev- 
erally. The  question  of  negligence  was  wholly  immaterial,  or  at 
least  it  was  wholly  unnecessary  that  the  plaintiff  should  prove 
any  negligence.  The  trespass  was  committed  at  the  peril  of  being 
responsible  for  all  the  injury  sustained  by  the  plaintiff. 

The  only  other  question  which  it  is  necessary  to  notice  is, 
whether  the  rule  of  damages  was  correctly  stated  to  the  jury. 

The  views  of  the  court  at  General  Term  on  that  point  are  above 
stated.  The  charge  to  the  jury  was  as  follows:  "That,  as  the 
plaintiff  had  leased  the  premises  before  the  injury  complained  of, 
for  a  term  of  years  which  had  not  yet  expired,  and  was  not  in 
possession  of  the  premises,  he  could  not  recover  for  any  interrup- 
tion in  or  interference  with  the  use  of  the  premises,  nor  because 
the  use  and  enjoyment  of  them  had  been  rendered  less  valuable 
to  the  lessee  or  his  tenants."  This  is  not  the  subject  of  exception , 
it  is  within  the  conceded  rule  that  the  plaintiff  cannot  recover  for 
an  injury  to  the  possession  merely. 

The  charge  further  proceeded,  "  that  he  could  only  recover  for 
damages  to  the  structure  itself. 

"  That  the  jury  would  inquire  what  it  would  cost  to  repair  the 
mjuries  done  to  the  building  itself  and  restore  it  substantially  to 
the  condition  it  was  in  before  it  was  injured  by  the  acts  com- 
plained of:  that  amount,  and  no  more,  the  plaintiff  was  entitled  to 
recover." 
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To  this  last  paragraph  the  defendant's  counsel  excepted. 

They  urge  that  the  plaintiff  in  his  complaint  does  not  describe 
himself  as  reversioner,  and,  therefore,  cannot  under  this  complaint 
recover  at  all.  This  point  was  not  only  sufficiently  disposed  of  on 
the  former  argument,  but  it  appears  to  us  to  be  without  founda- 
tion. The  plaintiff  complains  that  the  defendants'  acts  injured  his 
house,  damaged  its  walls,  etc.,  etc.,  and  although  he  avers  that  he 
was  disturbed  in  the  use  and  enjoyment  thereof  the  other  aver- 
ments are  sufficient,  though  the  latter  is  not  proved.  K  it  were 
deemed  necessary  to  insert  the  prior  condition  of  the  plaintiff's 
title  in  this  respect,  we  should  not  hesitate  to  direct  an  amendment 
conforming  the  complaint  to  the  fact  proved. 

No  other  objection  to  this  part  of  the  charge  is  stated,  except 
that  because  the  tenant  had  covenanted  to  make  all  alterations  and 
repairs,  therefore  the  plaintiff  cannot  proceed  against  the  wrong- 
doers. We  know  of  no  such  rule,  and  no  authority  is  cited  in 
support  of  the  proposition.  There  can  be  but  one  satisfaction  for 
the  same  wrong,  and  to  that  satis&ction  the  plaintiff  is  at  all  events 
entitled.  It  does  not  lie  with  the  wrong-doer  to  say,  "  I  will  not 
make  compensation  to  the  owner,  because  he  has  it  in  his  power 
to  seek  redress  against  another  person." 

If  it  were  conceded  that  the  tenant  was,  under  the  covenant 
above  referred  to,  bound  to  repair  damages  of  this  description, 
caused  by  a  wrong-doer,  and  that  he  might,  therefore,  have  had 
an  action  for  this  same  injury,  the  case  would  not  be  widely 
different  &om  the  very  common  examples  in  which  one  who  has 
a  special  property  in  a  chattel,  as  bailee,  may  recover  against  a 
wrong-doer  for  an  injury  done  thereto,  and  yet  no  one  supposes 
that  the  owner  himself  may  not  maintain  the  action*  It  is  enough 
that  there  can  be  but  one  satis&ction. 

It  has  not  been  claimed  that  the  measure  of  damages,  i  e.,  the 
actual  cost  of  repairing  the  wall,  was  too  enlarged  a  measure,  and 
probably,  on  observing  that  the  evidence  given  is  stated  in  the 
case  to  have  "proved "  that  the  damage  was  from  $600  to  $1500, 
and  that  the  jury  found  for  the  plaintiff  only  $350,  the  defendants 
have  no  occasion  to  complain  of  the  rule,  in  fact,  adopted  by  the 
jury  in  this  respect. 

The  judgment  must  be  affirmed  with  costs. 
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Where,  upon  a  trial,  the  Judge  directed  a  verdict  to  be  taken,  subject  to  the  opinion 
of  the  court  at  General  Term,  the  judgment  there  to  be  entered,  and  the  facts 
are  admitted  or  fully  proven,  and  nothing  for  the  jury  to  pass  upon,  the  judg- 
ment may  be  rendered  for  a  diBmiaaal  of  the  complaint,  as  well  aiw  in  a  proper  case, 
for  liie  plaintiff. 

Such  was  the  former  practice,  and  the  Code  has  not  changed  it  The  case  of  Atttr 
Y.  L*Amcreux,  (4  Selden,  159,)  and  of  Marquart  v.  Marquartt  (2Kernan,  338,) 
are  not  repugnant  to  it  They  preclude  the  General  Term  from  deducing  facts 
from  testimony,  and  on  these  deductions  giving  a  judgment  But  the  principle 
of  sending  a  case  to  the  General  Term,  under  the  265th  section  is  to  procure  the 
judgment  of  law  upon  established  facts — facts  admitted  or  duly  proved. 

(Before  Hoffman,  Slosson  and  Woodruff,  J.J.) 
Heard,  April;  decided,  June,  1866. 

Andrews,  for  plaintiff. 

Sandford^  for  defendants. 

The  &cts  are  stated  in  the  opinion. 

Hoffman,  J. — ^Thiscase  arises  on  a  verdict  of  a  jury,  taken  sub- 
ject to  the  opinion  of  the  court  at  General  Term,  judgment  there 
to  be  entered,  with  liberty  to  turn  the  case  into  a  bill  of  excep- 
tions. 

The  action  is  brought  upon  a  promissory  note  made  by  the  de- 
fendants, dated  the  9th  of  May,  1854,  in  favor  of  E.  E.  Jarman, 
for  the  sum  of  $1,000.  It  was  endorsed  by  Jarman,  and  then  by 
Charles  T.  Shelton.  The  note  was  made  for  the  accommodation 
of  the  defendants,  was  procured  to  be  discounted  for  their  benefit 
by  Shelton,  and  he  credited  the  amount  to  such  defendants  on  his 
books  in  Mav,  1854. 

One  N.  A.  Condrey,  of  New  Haven,  Connecticut,  discounted  the 
note.  The  note  got  into  the  hands  of  one  Losen  Condrey,  who 
sued  Shelton  upon  it  in  Connecticut,  and  obtained  a  judgment, 
upon  which  his  property  was  set  off  and  stocks  sold,  so  that  the 
whole  amount  was  satisfied,  and  the  sum  of  eighteen  cents  returned 
to  the  judgment-debtor,  Shelton. 
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After  this  satisfaction,  the  attorney  of  Losen  Condrey  delivered 
the  note,  and,  as  he  states,  transferred  all  the  right  of  sg^id  Oondrey 
in  it  to  the  present  plaintiff,  receiving  from  him  $137,  which  he 
claimed  as  a  balance  still  due  upon  it,  notwithstanding  the  satisfac- 
tion of  the  execution.  He  deposes  that  Shelton  gave  his  assent  to 
this  transfer ;  that  he  had  told  Shelton  what  he  had  done,  who 
replied  that  it  was  all  right.  Shelton  states  that  he  had  no 
knowledge  when  or  by  whom  the  note  was  transferred  to  the 
plaintiff. 

It  is  manifest,  upon  these  facts,  that  if  Shelton  could  not  sus- 
tain an  action  against  the  defendants  the  plaintiff  cannot.  Shelton, 
as  indorser,  had  paid  the  note  in  full ;  Oondrey,  the  holder,  had 
no  interest  to  transfer  to  the  plaintiff.  The  attorney,  demanding  a 
right  to  it,  for  $137  delivers  it  to  the  plaintiff.  Suppose  the  state- 
ment true,  that  Shelton  assented  to  this;  in  other  words,  that  he 
had  got  the  note  and  delivered  it,  for  $137,  to  the  plaintiff.  He 
would  take  it,  subject  to  every  right,  legal  or  equitable,  between 
Shelton  and  the  defendants,  and  on  the  case  as  now  presented, 
Shelton  admits  himself  to  be  the  debtor  of  the  defendants  for  the 
whole  avails  of  the  note  which  he  procured  to  be  discounted. 

It  is  manifest,  we  think,  that  there  was  something  in  the  trans- 
action not  in  evidence ;  but  it  is  equally  plain,  that  there  is  no 
possible  ground  to  hold  the  defendants  liable  in  this  action. 

The  next  question  is,  what  determination  can  we  make  of  the 
case? 

After  the  plaintiff  had  rested,  the  defendants'  counsel  moved  for 
a  nonsuit,  on  a  ground  not  necessary  to  state,  which  was  denied. 

The  defendants  having  then  gone  into  evidence  and  rested, 
moved  for  a  dismissal,  on  the  ground  that  the  plaintiff  had  not 
proved  his  title  to  the  note ;  that  it  appeared  the  same  belonged 
to  Shelton. 

The  Judge  ruled  that  the  plaintiff  should  show  further  evidence 
of  his  title.  He  then  called  on  the  attorney  of  the  plaintiff  in  the 
Buit  in  Connecticut,  who  deposed  as  before  noticed. 

All  the  evidence  being  closed,  the  Judge  ordered  a  verdict  to 
be  entered  for  the  plaintiff,  subject  to  the  opinion  of  the  court  at 
General  Term,  on  a  case  to  be  made,  with  liberty  to  turn  the  case 
into  a  bill  of  exceptions. 

The  case,  then,  is  this :  there  was  nothing  at  the  trial  to  sub- 
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mit  to  the  consideration  of  the  jury ;  no  question  of  fact  whatever. 
The  Judge,  in  directing  a  verdict  subject  to  the  opinion  of  the 
court  upon  a  case,  directs  substantially  that  the  questions  of  law 
arising  upon  the  facts,  proved  or  admitted,  be  submitted  to  the 
court  at  General  Term. 

It  comes,  then,  precisely  within  the  last  clause  of  the  265th  sec^ 
tion  of  the  Code,  that  where  upon  a  trial  the  case  presents  only 
questions  of  law,  the  Judge  may  direct  a  verdict  subject  to  the 
opinion  of  the  court  at  a  General  Term,  "and  in  that  case  the  ap- 
plication for  judgment  must  be  made  at  the  General  Term." 

Does  not  this  mean  an  application  for  judgment  of  dismissal  by 
the  defendants,  as  much  as  an  application  for  judgment  according 
to  the  verdict  for  the  plaintiif  ? 

By  the  former  practice,  upon  a  case  made  under  a  direction  at 
the  circuit,  for  a  verdict  subject  to  the  opinion  of  the  court,  a 
judgment  for  the  defendant  could  be  given,  and  the  practice  was 
settled  that  the  postea  ought  to  be  stayed  in  the  hands  of  the  clerk 
at  the  circuit  until  the  decision  of  the  question,  and  the  verdict 
and  judgment  were  then  entered  for  the  plaintiff  or  defendant  as 
the  case  might  happen.   {Jackson  v.  FitzsimmonSj  6  Wendell,  546.) 

In  Astor  v.  BAmoreux^  (4  Sandf  Sup.  Ct.  Rep.  537,)  the  cause  had 
been  tried  without  a  jury,  and  judgment  {pro  forma)  entered,  in 
order  to  have  the  case  presented  to  the  General  Term.  This  was 
under  a  previous  order  granting  a  new  trial.  The  court  considered 
that  it  possessed  the  same  power  as  upon  an  appeal  to  the  Court 
of  Appeals,  and  under  the  interpretation  of  the  word  "modify," 
in  section  830,  could  give  such  a  judgment  as  the  inferior  court 
ought  to  have  rendered,  and  thereupon  entered  judgment  for  the 
defendant. 

Upon  appeal  (4  Selden,  109)  the  court  reversed  this  judgment^ 
stating  that  there  was  error  in  ordering  final  judgment  upon  a  case 
made  at  the  trial.  The  Superior  Court  was  only  authorized  to 
grant  a  new  trial. 

Upon  referring  to  the  report  in  4th  Sandford,  we  find  that  the 
General  Term  passed  distinctly  upon  the  evidence,  as  establishing 
certain  material  facts  which  it  was  clear  a  new  trial  could  not 
vary.  This  case  is  not  an  authority  decisive  of  the  preaeni 
question. 

In  Marquart  v.  Marquart  (2  Keman  Bep.  838)  the  testimony  had 
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Imh^ii  takf'H  bv  consent  before  a  referee,  and  the  case  tried  without 
a  jury,  on  pleadings  and  depositions.  The  Judge  at  Special  Term 
dirrctetl  a  judgment,  wliich,  on  appeal,  was  reversed,  and  the 
complaint  dismissed  with  costs. 

On  appeal  Justice  Jolinson  said:  When  the  facts  are  ascer- 
tained upon  the  trial,  either  upon  special  verdict  or  any  other 
form  of  finding  allowed  by  the  court,  the  general  question,  which 
party  is  entitled  to  judgment,  arises  upon  appeal,  and  in  such 
cases  a  judgment  disposing  of  the  whole  cause  may  be  given  at 
General  Term,  notwithstanding  such  judgment  be  adverse  to  that 
given  at  the  Special  Term. 

But  when  the  case  is  brought  for  review  at  the  General  Term 
upon  an  allegation  of  error  in  the  trial — in  the  process  of  ascer- 
taining the  facts — ^the  only  judgment  which  can  be  given  for  the 
appllant  is  one  ordering  a  new  trial. 

The  court,  however,  proceeded  to  observe,  that  the  question  of 
law  which  formed  the  ground  of  decision  at  the  General  Term  was 
one  which  would  necessarily  arise  upon  another  trial,  and  which, 
therefore,  it  was  proper  to  examine  here.  The  court  disposed  of 
the  case  by  affirming  the  judgment  at  Special  Term. 

In  these  cases  we  find  that  the  General  Term  had  founded  its 
decisions  upon  its  own  exposition  of  the  evidence ;  in  other  words, 
finding  the  facts.  This  is  all  that  is  expressly  held  to  be  erroneous. 
The  present  case  is  wholly  different. 

The  exceptions  taken  by  the  plaintiff  in  the  course  of  the  trial 
to  the  ruling  of  the  Judge  were,  the  admission  of  the  deposition  of 
Shelton,  the  record  of  the  judgment  in  Connecticut,  the  ruling  that 
the  plaintiff  must  give  further  proof  of  title  to  the  note  after  the 
defendant  had  rested,  and  an  exception  to  his  offer  to  prove  by 
the  attorney  that  the  balance  which  he  claimed  as  due  on  the  note 
was  the  avails  of  property  sold  as  the  property  of  Shelton,  but 
which,  in  fact,  belonged  to  one  George  Bliss. 

The  stock  which  had  been  sold  as  the  property  of'  Shelton,  to 
pay  the  execution,  stood  on  the  books  in  the  name  of  Bliss. 

There  is  not  a  point  made  by  the  plaintiff's  counsel  as  to  these 
supposed  erroneous  rulings.  If  there  had  been,  the  objection 
appears  to  us  wholly  untenable.  The  last  is  the  only  one  which 
might  deserve  notice ;  but  the  answer  is,  that  Bliss  has  never  as- 
serted any  claim  to  the  stock  sold  by  the  sheriff,  and  the  note  was 
D.— VI.  3 
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fully  paid  out  of  what  must  be  assumed  to  have  been  Shelton's 
property. 

There  must  be  judgment  for  the  defendants,  dismissing  the  com- 
plaint with  costs. 


Henhy  Suydam,  Jr.,  Almet  Reed,  and  Daniel  R.  Suydam 
V.  William  B.  Barber,  George  W.  Girty,  and  Jambs 

DORAN. 

a  firm  in  Miseouri  drew  two  bills  of  exchange  upon  a  firm  in  New  York»  one  dated 
in  St.  LouIb,  Missouri,  and  the  other  in  Ohio.  The  firm  in  New  York  accepted 
and  paid  the  bills,  not  having  any  funds  of  the  drawers  in  their  hands.  Barber, 
one  of  the  members  of  the  firm  in  Missouri,  was  sued  in  a  tribunal  of  that 
state,  upon  the  bills,  without  joining  his  partners,  the  two  other  defendants,  in 
this  action.  After  pleading  what  is  equivalent  to  the  general  issue,  he  gave  a 
relieta,  and  thereupon  judgment  was  rendered  against  him  for  the  amonnt  of 
the  bills,  interests,  and  costSw 

Two  statutes  of  Missouri  were  produced  in  evidence.  By  one  of  them  it  is  provided 
"  that  all  contracts  which  by  the  common  law  are  joint  only,  shall  be  construed 
to  be  joint  and  several ;  next,  in  all  cases  of  joint  obligations,  or  joint  assumptions 
of  copartners,  or  others,  suits  may  be  brought  and  prosecuted  against  any  one 
or  more  of  those  who  are  so  liable."  By  the  other  statute  it  is  enacted,  "  that 
every  person  who  shall  have  a  cause  of  action  against  several  persons,  and  be 
entitled  by  law  to  only  one  satisfaction  therefor,  may  bring  suit  thereon  jointly, 
against  all,  or  as  many  of  the  persons  liable  as  he  may  think  proper." 

ffeldf  that  the  effect  of  these  statutes  was  to  convert  the  joint  liability  of  the  part- 
ners, upon  the  bills,  into  a  joint  and  separate  liability,  and  that  an  action  In 
Missouri  would  clearly  be  maintainable  against  the  other  partners^  notwith- 
standing the  judgment,  had  the  contract  been  made  there. 

Seldy  that  the  fact  of  the  contract  being  made  in  the  state  of  New  York,  where  a 
different  rule  prevails,  would  not  have  been  sufficient  to  defeat  such  an  action 
in  Missouri. 

BtU  heldf  that  as  the  contract  was  made  in  this  state,  the  money  was  advanced  here, 
the  plaintiffs  lived  here,  and  the  action  was  brought  here,  the  law  of  New  York, 
and  not  that  of  Missouri,  must  govern ;  and  as  the  separate  judgment  merged 
the  demand,  the  defendants  other  than  Barber  were  discharged. 

(Before  Hoffmam,  Slosbon  and  Woodbvff,  J.J.) 
Heard,  April;  decided,  Jnne,  1866. 

This  cause  was  tried  before  Oakley,  Chief-Justice,  by  the  con- 
sent of  parties,  without  a  jury,  on  the  22d  of  February,  1856. 
When  the  testimony  on  both  sides  was  closed,  the  Judge  dismissed 
the  complaint;  the  plaintiflfe'  counsel  excepted  to  the  decision, 
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and  the  Judge  directed  the  exceptions  to  be  heard  in  the  first  in- 
stance at  the  General  Terra,  and  judgment,  in  the  mean  time,  to 
be  suspended. 

The  following  are  the  material  facts,  as  they  appear  from  the 
pleadings  and  the  evidence  on  the  trial. 

The  action  was  brought  upon  two  bills  of  exchange  drawn  by 
the  defendants  in  their  partnership  name  of  Barber,  Girty,  and 
Doran,  upon  the  plaintiffs  in  New  York,  under  the  firm  name  of 
Suydam,  Reed  &  Co. 

The  first  of  the  bills  was  for  $5,000,  and  dated  the  25th  of 
November,  1845,  at  four  months ;  the  second  was  dated  the  26th 
of  January,  1846,  for  $8,300,  at  forty-five  days  after  date.  The 
first  bill  was  dated  at  Cincinnati,  in  Ohio ;  the  second  at  St.  Louis, 
in  Missouri.  Both  bills  were  accepted  and  paid  by  the  plaintiffe. 
They  had  no  funds  of  the  defendants  at  that  time,  or  since,  in 
their  hands  to  meet  or  pay  such  bills ;  and  they,  therefore,  allege 
an  indebtedness  of  the  defendants  to  them,  by  reason  of  their  ad- 
vances to  pay  the  same.  The  complaint  asks  for  judgment  for 
the  sum  of  $6,630.89,  being  the  balance  due  on  such  bills,  includ- 
ing interest  to  the  16th  of  September,  1854. 

The  defence,  as  stated  in  the  answer  is,  that  a  suit  was  brought 
in  the  St.  Louis  Court  of  Common  Pleas,  in  the  state  of  Missouri, 
in  February,  1848,  against  the  defendant  Barber  alone,  for  the 
same  cause  of  action  as  is  involved  in  the  present  suit ;  and  that 
in  October  Term,  1848,  judgment  was  recovered  against  said  Bax- 
ber  for  the  amount  of  $6,415.10.  There  is  a  fiirther  allegation, 
that  the  judgment  thus  recovered  has  been  fully  satisfied. 

At  the  trial  it  was  admitted  that  the  bills  were  duly  endorsed 
by  the  payees  thereof,  and  accepted  and  paid  by  the  plaintifis  for 
the  accommodation  of  the  defendants.  That  the  plaintiffs  were 
without  funds  to  pay  the  same ;  that  the  defendants  provided  no 
funds,  and  had  not  paid  the  bills. 

The  judgment  record  of  the  recovery  in  Missouri  shows  a  dec- 
laration containing  several  counts.  In  one  it  is  alleged  that  the 
defendant,  in  consideration  that  the  plaintiffs,  at  the  request  of  the 
defendant  and  for  his  accommodation,  had  accepted  a  certain  bill 
of  exchange  for  $8,300,  (one  of  those  now  sued  upon),  drawn  by 
Barber,  Girty,  and  Doran,  a  firm  of  which  the  defendant  was 
then  a  member,  upon  the  plaintiffs,  promised  to  Aimish  them  with 
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money  to  pay  the  bill ;  that  neither  he  nor  the  said  firm,  nor  any 
other  person,  had  furnished  such  money ;  by  reason  whereof,  they, 
the  plaintiffs,  had  been  obliged  to  pay,  and  did  pay,  the  same.  A 
similar  statement  is  made  as  to  the  other  bill  of  $5,000,  now  also 
sued  upon. 

There  are  other  counts  upon  three  other  bills  of  eichange  of 
$4,000  and  $1,000  respectively,  and  the  usual  money  counts; 
with  an  allegation  of  damage  to  the  amount  of  $25,000. 

The  defendant  Barber  was  personally  served,  according  to 
the  practice  in  Missouri,  on  the  7th  of  March,  1848 ;  and  appeared 
and  filed  a  plea  equivalent  to  the  general  issue. 

On  the  31st  of  October,  1848,  he  filed  a  relicta,  and  thereupon 
judgment  was  given  for  damages,  assessed  at  $6,415.10.  The 
language  of  the  record  upon  the  relicta  is  this :  "  Now  at  this  day 
came  the  parties,  by  their  attorneys,  and  the  defendant  withdraws 
his  plea  herein,  and  saying  nothing  farther  in  bar  or  preclusion 
of  the  plaintiff's  action  against  him;  therefore  the  court  doth 
assess  the  damages  of  said  plaintiff,  sustained  by  reason  of  the 
non-performance  of  the  promises  and  undertakings  in  this  declar- 
ation mentioned  from  the  instruments  of  writing,  on  which  this 
action  is  founded,  at  the  sum  of  $6,415.10.  It  is  therefore  con- 
sidered that  the  plaintiffs  recover  of  the  defendant  the  damages 
aforesaid,  in  form  aforesaid,  by  the  court  assessed,  and  also  their 
costs  and  charges,  and  have  therefor  execution."  It  was  agreed 
between  the  parties  that  execution  on  the  judgment  be  stayed 
until  the  1st  of  February,  1849.  On  the  5th  of  June,  1862,  a 
paper  was  executed  and  made  part  of  the  record  and  proceedings 
as  follows : 

"  SuYDAM,  Eeed  &  Co.,  plaintiffs, 

v. 
William  B.  Barbek,  defendant. 

"In  the  St.  Louis  Court  of  Common  Pleas,  judgment  for 
$6415.10,  October  Slst,  1848,  upon  a  conditional  compromise 
made  by  defendant,  by  giving  $500  cash,  and  five  notes,  for  $500 
each,  at  one,  two,  three,  four  and  five  years  from  date,  pursuant 
to  the  terms  and  conditions  of  a  bond  of  this  date,  from  William 
B.  Barber  to  Suydam,  Eeed  &  Co.     I,  as  attorney,  order  the  said 
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judgment  in  this  case  to  be  satisfied  of  record,  by  order  of  the 

plaintiff. 

BRITTAN  A.  HILL,  for  EAGER  &  fflLL, 

"  Attorneys  of  Record  for  plaintiflfe. 

"  St.  Louis,  Jmit  1, 1852." 

The  bond  referred  to  in  this  instrument  was  dated  the  1st  of 
June,  1852,  and  was  given  by  Barber  aJone  to  the  plaintiffs 
acknowledging  himself  indebted  in  the  penalty  of  $12,000.  It 
recited  the  judgment ;  that  Barber  had  compromised  the  same, 
conditionally,  upon  the  terms  stated ;  that,  in  case  of  failure  to 
pay  the  notes,  or  either  of  them,  the  cash  paid,  and  the  amount 
of  any  of  the  notes  paid,  was  to  be  credited  on  the  judgment,  and 
the  whole  balance  was  to  be  deemed  immediately  due ;  that,  upon 
such  considerations,  the  plaintiffs  had  ordered  said  judgment 
against  Barber  to  be  satisfied  upon  the  conditions  and  by  virtue 
of  the  bond;  that  the  debts  evidenced  by  the  judgment  were  to 
remain  in  force  until  all  the  notes  were  paid.  It  then  declared 
"  that  the  satisfaction  of  such  judgment  is  in  nowise  a  payment 
of  said  debt."  The  condition  was,  that  Barber  would  pay  the 
notes  at  maturity,  with  interest  thereon. 

The  introduction  of  this  bond  in  evidence  was  objected  to  by 
the  defendants^  counsel. 

Any  difficulty,  as  to  the  point  on  which  of  the  counts  the  assess- 
ment of  damages  was  made,  is  removed  by  the  admission  of  the 
plaintiffe,  that  the  drafts  in  suit  were  among  those  mentioned  in 
the  judgment  record. 

A  statute  of  Missouri,  afterwards  noticed,  was  read  in  evidence. 

The  defendants'  counsel  moved,  at  the  trial,  to  dismiss  the 
complaint,  on  the  ground  that  the  recovery  of  the  judgment  in 
Missouri  against  the  defendant  Barber,  and  the  subsequent  entry 
of  satisfaction  thereof  by  the  plaintiffs,  extinguished  the  indebted- 
ness of  all  the  defendants  upon  the  biUs.  This  motion  was  granted, 
and  the  ruling  excepted  to.  The  exceptions  were  directed  by 
the  Judge  to  be  heard,  in  the  first  instance,  at  General  Term,  and 
the  judgment  was  suspended. 

WiOard,  for  the  plaintiflfe. 

Cbrfcr,  for  the  defendant  Girty. 
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Hoffman,  J.,  delivered  the  opinion  of  the  court.  The  question 
is,  what  is  the  effect  of  the  judgment  recovered  in  Missouri  against 
Barber,  one  of  the  parties  to  the  bill  of  exchange,  upon  the  ac- 
tion here? 

If  that  judgment  had  been  recovered  in  any  competent  tribunal 
of  this  state,  or  of  any  sLster  state,  without  such  a  particular  stat- 
ute as  exists  in  Missouri  being  before  us,  the  case  would  be  a  sim- 
ple one.  The  authorities  are  decisive,  that  a  judgment  recovered 
upon  a  note,  given  by  one  copartner  for  the  debt  of  the  firm,  or 
a  judgment  against  one  upon  the  original  cause  of  action,  is  a  bar 
in  favor  of  the  rest,  to  a  subsequent  suit.  {Peters  v.  Sandford,  1 
Denio,  224 ;  Pierce  v.  Keaniey^  5  Hill,  85 ;  Robertson  v.  Smith,  18 
Johnson's  Rep.  459 ;  McMasters  v.  Vernon^  3  Duer's  Sup.  Court 
Eep.  250.) 

The  sections  of  the  statute  of  Missouri  referred  to  are  as  follows : 
"  1st.  All  contracts  which  by  the  common  law  are  joint  only, 
shall  be  construed  as  joint  and  several.  2d.  In  all  cases  of  joint 
obligations  and  joint  assumptions  of  copartners  or  others,  suits 
may  be  brought  and  prosecuted  against  any  one  or  more  of  those 
who  are  so  liable."     (Rev.  Stat.  Missouri,  1845,  p.  112.) 

The  first  of  the  important  questions  discussed  by  counsel  which 
I  shall  examine  is,  the  effect  which  we  are  warranted  in  sup- 
posing would  be  given  to  the  judgment  in  the  courts  of  Missouri, 
if  the  present  action  had  been  brought  there. 

Besides  the  statute  before  quoted,  there  is  another  provision  of 
some  consequence.  It  is,  that  "  every  person  who  shall  have  a 
cause  of  action  against  several  persons,  and  be  entitled  by  law  to 
only  one  satisfaction  therefor,  may  bring  suit  thereon  jointly 
against  all,  or  as  many  of  the  persons  liable,  as  he  may  think 
proper."     (R.  S.  812,  §  20.) 

The  holder,  then,  of  a  bill  of  exchange  or  promissory  note,  ac- 
cepted or  drawn  by  partners,  could  sue  one  of  them  sJone ;  and 
it  seems  almost  necessarily  tp  follow,  that  a  recovery  on  such  a 
suit  for  a  separate  liability  would  not  preclude  an  action  against 
the  others.  It  becomes,  by  force  of  the  statute,  the  ordinary  case 
of  a  joint  and  several  responsibility,  when  a  recovery  against  one 
without  actual  satisfaction,  would  be  no  bar  to  an  action  against 
the  other.  This  common  law  rule  has  been  regulated  by  various 
statutes  in  many  states,    (Chitty  on  Pleadings,  vol.  i,  p.  43,  a.  4.) 
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When,  therefore,  the  plaintiflfe  had  elected  to  sue  in  Missouri 
one  defendant,  they  sued  under  provisions  of  a  statute  passed 
before  the  contract,  and  valid  in  that  state.  Had  the  contract 
been  made  there,  a  subsequent  action  against  the  other  partners, 
brought  in  that  state,  could  have  been  sustained.  And  thus,  if  a 
suit  had  been  brought  in  Missouri  like  the  present,  the  question 
would  have  been  reduced  to  this — whether  the  contract,  treated 
as  made  in  New  York,  would  vary  the  rule  otherwise  applicable  ? 

Without  entering  into  a  question  which  would  lead  us  far  into 
a  difficult  subject,  I  may  observe,  that  it  appears  to  me  difficult 
to  support  the  proposition  that  the  law  of  New  York  as  to  a  sep- 
arate judgment  discharging  a  joint  liability,  so  enters  into  the 
contract,  that  the  law  of  another  state,  in  which  the  suit  is  brought, 
holding  that  it  shall  not  have  that  effect,  would  be  unconstitu- 
tional. What  is  it  in  reality  but  a  mode  of  redress?  Instead  of 
being  obliged  to  sue  altogether,  and  take,  as  in  New  York,  a 
judgment,  effective  by  execution  only  against  joint-stock  property, 
and  against  those  served,  you  may  sue  one  alone,  take  the  proper 
relief  against  him,  proceed  afterwards  against  the  rest,  and  get 
further  relief  against  them. 

But  the  question  is,  must  not  the  case  be  governed  by  the  law 
of  New  York  ?  The  contract  was  made  here ;  the  bills  were 
drawn  in  Ohio  and  Missouri  upon  a  house  here,  and  the  parties 
were  and  are  resident  here.  The  money  was  paid  in  New  York. 
In  truth  it  was  a  mere  advance  of  money  for  the  use  of  the  de- 
fendants, with  the  bills  for  vouchers.  The  contract  to  repay 
arose  in  the  place  were  the  loan  was  made ;  and  the  parties  are 
sued  here.  Can,  then,  the  existence  of  a  different  rule  in  Mis- 
souri change  the  rule  in  New  York,  or  prevent  its  application  ? 

The  constitutional  provision  is,  "  that  ftill  faith  and  credit  shall 
be  given  in  each  state  to  the  public  acts,  records,  and  judicial  pro- 
ceedings of  every  other  state ;  and  Congress  may,  by  general  laws, 
prescribe  the  manner  in  which  such  acts,  records,  and  proceed- 
ings shall  be  proved,  and  the  effect  thereof"  Congress,  then,  in 
the  statute  of  1790,  provided,  "that  such  records  and  judicial  pro- 
ceedings (authenticated  as  therein  prescribed)  shall  have  such 
fidth  and  credit  given  to  them  in  every  court  within  the  United 
States,  as  they  have  by  law  or  usage  in  the  courts  of  the  state 
from  whence  the  said  records  are  or  shall  be  taken." 
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Is  it  the  meaning  of  the  act  that  the  judgment  is  to  have  the 
same  operation  in  every  other  state  as  it  had  as  a  judgment  in  the 
state  in  which  it  was  rendered,  or  is  it  that  it  shall  have  the  same 
operation  as  a  domestic  judgment  would  have  in  the  state  iD 
which  it  may  be  produced  ? 

Justice  Wayne,  in  McElmoyh  v.  Chhen^  (13  Peters,  826,)  says, 
"that  faith  and  credit,  then,  is  given  in  the  states  to  the  judg- 
ments of  their  courts.  They  are  record  evidence  of  a  debt,  or 
judgments  of  record,  to  be  contested  only  in  such  way  as  judg- 
ments of  record  may  be ;  and  consequently  conclusive  upon  the 
defendant  iu  every  state,  except  for  such  causes  as  would  be  suf- 
ficient to  set  aside  the  judgment  in  the  courts  of  the  state  in  which 
it  was  rendered.  In  other  words,  as  has  been  said  by  a  comment- 
ator upon  the  constitution :  "  If  a  judgment  is  conclusive  in  a 
state  where  it  is  pronounced,  it  is  equally  conclusive  everywhere 
in  the  states  of  the  Union.  K  re-examinable  there,  it  is  open  to 
the  same  inquiries  in  every  other  state.  (Story's  Com.  183.)  It 
is  therefore  put  upon  the  footing  of  a  domestic  judgment ;  by 
which  is  meant,  not  having  the  operation  and  force  of  a  domestic 
judgment  beyond  the  jurisdiction  declaring  it  to  be  a  judgment; 
but  a  domestic  judgment  as  to  the  merits  of  the  claim,  or  subject 
matters  of  the  suit." 

The  application  of  the  rule  thus  stated  in  the  Supreme  Court, 
in  the  case  cited,  was  this :  the  action  was  in  the  state  of  Georgia, 
upon  a  judgment  recovered  in  South  Carolina.  A  plea  of  the 
statute  of  limitations  of  Georgia  was  interposed  and  supported. 
There  was  an  express  statute  in  Georgia  that  actions  of  debt  on 
judgments  obtained,  in  courts  other  than  the  courts  of  the  state, 
must  be  brought  within  five  years  after  judgment  obtained. 

The  court  declare  that  a  plea  of  the  statute  of  limitations  waa 
a  bar  to  the  Remedy,  and  consequentlj^  the  lex  fori  must  prevaiL 
And  the  court  say :  "  There  is  no  direct  constitutional  prohibi- 
tion upon  the  states,  nor  any  clause  of  the  constitution  from 
which  it  can  be  even  plausibly  inferred,  that  the  states  may  not 
legislate  upon  the  remedy  in  suits  upon  the  judgments  of  other 
states,  exclusive  of  all  interference  with  their  merits.  Suits  must 
be  brought  upon  judgments  within  the  period  prescribed  by  the 
local  law,  the  lex  fori,  or  they  will  be  barred." 

In  the  BanJc  of  Alabama  v.  DaUon  (9  Howard,  628)  the  decision 
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cited  was  affirmed,  and  Justice  Catron,  in  delivering  the  opinion 
of  the  court,  observes :  "  The  legislation  of  Congress  amounts  to 
this — ^that  the  judgments  in  another  state  shall  be  record  evidence 
of  the  demand,  and  that  the  defendant,  when  sued  upon  the  judg- 
ment, cannot  go  behind  it  and  controvert  the  contract  or  other 
cause  of  action  on  which  the  judgment  is  founded ;  that  it  is  evi- 
dence of  an  established  demand,  which,  standing  alone,  is  conclu- 
sive between  the  parties.  This  is  the  whole  extent  to  which  Con- 
gress has  gone.  As  to  what  further  *  effect'  Congress  may  give  to 
judgments  rendered  in  one  state,  and  sued  on  in  another,  does  not 
belong  to  this  inquiry.  We  have  to  deal  with  the  law  as  we  find 
it,  and  not  with  the  extent  of  power  Congress  may  have  to  legis- 
late further  in  this  respect.  That  the  legislation  of  Congress,  as 
far  as  it  has  gone,  does  not  prevent  a  state  firom  passing  acts  of 
limitation  to  bar  suits  on  judgments  rendered  in  another  state,  is 
the  settled  doctrine  of  this  court."  See  further  the  learned  opinion 
of  Justice  Wayne  in  Townsend  v.  Jamieson^  (9  Howard,  407.) 

In  the  case  of  the  Bartk  of  the  United  States  v.  The  Merchants^ 
Bank  of  Baltimore  {7  Gills.  Mary.  Rep.  416)  the  construction  of 
the  Constitution  and  act  of  Congress  was  carefully  considered.  It 
was  held  that  a  judgment  recovered  in  Pennsylvania  between  the 
same  parties,  for  the  same  cause  of  action,  might  be  specially 
pleaded  to  an  action  in  Maryland,  though  commenced  first  and 
pleaded  to.  That  such  judgment  was  as  conclusive  evidence  of  a 
debt  from  the  defendant  to  the  plaintiff  in  Maryland  as  it  was  in 
Pennsylvania.  That  the  original  cause  of  action  was  merged  there 
by  the  judgment,  and  therefore  was  extinguished  in  Maryland. 
Hence  that  the  action  of  assumpsit  could  not  be  maintained. 

The  exposition  of  the  statute  is  thus  expressed  by  Judge  Le 
Grand:  ^*  Judgments  of  a  state  court  shall  have  the  same  faith  and 
credit  and  validity  as  in  the  state  where  they  were  rendered,  so  fer 
as  their  existence,  and  their  conclusiveness  on  the  merits  of  the 
original  cause  of  action  is  concerned,  and  therefore  are  not  to  be 
impeached,  except  on  the  ground  of  a  want  of  jurisdiction  or 
fraud ;  but  beyond  this  they  are  to  be  considered  as  foreign  judg- 
ments, and  to  be  dealt  with  accordingly."  The  same  doctrine  is 
substantially  stated  by  Martin,  Justice,  in  the  court  above. 

Brayle  v.  McCldlan^  (7  Gill.  &  John.  448,)  in  the  Court  of  Ap- 
peals of  Maryland,  determined  that  the  judgment  of  another  state 
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was  not  to  be  placed  on  a  footing  with  a  domestic  judgment  in 
the  distribution  of  assets,  but  was  to  be  treated  only  as  a  foreign 
judgment,  and  therefore  a  simple  contract  debt,  according  to  the 
original  character  of  the  demand.  Although  the  judgment  had  a 
preference  in  I^nnsylvania,  where  it  was  obtained  under  a  statute, 
it  had  none  in  Maryland,  where  the  assets  were  distributable  un- 
der the  law  of  that  state. 

In  Oaridee  v.  Clark  dt  Broum  (2  Michigan  Kep.  255)  the  plaintiff 
had  recovered,  in  a  court  in  Ohio,  a  judgment  against  one  of  the 
parties  to  a  promissory  note,  signed  in  their  partnership  name. 
In  an  action  upon  the  note,  in  Michigan,  against  both,  it  was  held 
that  the  judgment  was  a  bar  to  the  recovery.  The  original  joint 
liability  being  at  an  end,  the  note  was  no  longer  a  subsisting  con- 
tract against  both.  The  plaintiffs  had  elected  to  proceed  to  judg- 
ment against  Brown  alone,  under  the  statute  of  Ohio. 

I  have  carefully  examined  the  statute  book  of  Ohio,  and  find  no 
such  provision  as  in  Missouri,  (Chase's  Stat.  Ohio,  vol.  3,  p.  J  680.) 

The  general  principle  of  law,  independently  of  the  effect  of  the 
Constitution  and  act  of  Congress  referred  to,  would  decide  this 
case  in  favor  of  the  defendants.  Although  the  law  for  expound- 
ing a  contract  is  the  law  of  the  place  in  which  it  was  made,  the 
remedies  for  enforcing  it  must  be  the  law  of  the  place  in  which  it 
is  sued.  Doun  v.  lAppTnann  (5  Clark  &  Finelly,  1)  is  a  leading 
authority  upon  this  point  in  the  House  of  Lords.  And  in  Townsend 
V.  Jamieson  (9  Howard,  407)  the  Supreme  Court  state  the  rule 
thus :  "  The  obligations  of  the  parties  to  a  contract,  except  in  a 
well-known  case,  arc  to  be  expounded  by  the  fer  loci  contrcijcius. 
Suits  brought  to  enforce  contracts,  either  in  the  state  where  they 
were  made,  or  in  the  courts  of  other  states,  are  subject  to  the  reme- 
dies of  the  forum  in  which  the  suit  is  brought,  including  the  statute 
of  limitations." 

We  may  also  refer  to  that  class  of  cases  in  which  such  judg- 
ments are  disregarded,  when  they  have  been  recovered  in  other 
states  against  parties  not  served  with  process,  or  not  appearing 
voluntarily.  It  is  sufficient  to  refer,  on  this  point,  to  the  cases  in 
this  court  of  Harrod  v.  BareUo,  (1  Hall,  155 ;  2  Hall,  302,)  and 
Wilscm  V.  iViTes,  (2  Hall^  358).  In  the  latter  case  there  was  a  judg- 
ment in  Alabama  against  three  partners  upon  a  bill  of  exchange 
of  the  firm. 
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One  was  served,  and  by  a  statute  of  that  state  it  is  provided, 
"  that  where  the  suit  is  against  all,  and  one  is  served,  the  plain- 
tiff may  proceed  to  judgment  as  if  the  writ  had  been  served  on 
all,  and  the  judgment  shall  be  equally  valid  and  effectual."  The 
defendant  in  the  suit  in  this  court  had  not  been  served,  and  the 
court  held,  that  the  law  of  Alabama  could  not  give  jurisdiction 
over  his  person,  as  he  was  not  within  that  state  when  the  judgment 
was  rendered,  and  that  the  judgment,  therefore,  neither  bound 
him  personally,  nor  his  separate  property. 

In  the  present  case  we  are  called  upon  to  give  to  the  judgment 
of  the  tribunal  of  Missouri  a  totally  different  effect  from  that  we 
would  give  to  a  judgment  in  another  court  of  our  own  state.  We 
have  not  found  an  authority  to  show  that  such  a  judgment  shall, 
in  its  operation,  go  beyond,  or  have  a  different  effect  from,  a  mere 
domestic  judgment.  We  are  required  to  attribute  such  variant 
operation  to  it,  by  force  of  a  statute  of  Missouri,  inconsistent  with 
the  settled  law  of  New  York.  In  effect,  then,  the  foreign  statute 
would  supersede  the  domestic  law.  We  do  not  think  that  any  rule 
of  judicial  comity,  or  any  construction  of  the  law  of  Congress,  ren- 
ders this  obligatory ;  on  the  contrary,  we  apprehend  that  entire 
deference  to  both  is  rendered  when  the  judgment  in  question  is 
held  to  be  absolutely  conclusive  upon  the  defendant  Barber,  as  to 
his  responsibility  for  the  demand  upon  the  bill,  as  he  has  not  ques- 
tioned the  jurisdiction  of  the  court  or  the  fairness  of  the  proceed- 
ings ;  but  that  as  to  the  other  defendants,  the  law  of  this  state  must 
prevail,  and  by  that  law  the  separate  judgment  has  merged  the 
demand. 

We  conclude  that  the  judgment  at  Special  Term  dismissing 
the  complaint  must  be  affirmed,  with  costs. 


CosTEB  and  others,  appellants,  v.  The  K  Y.  and  Ekib  E.  R 

Go.  and  Daniel  Drew,  respondents. 

Where  the  plaintiffis  and  other  persons  were  joint  owners  of  a  steamboat,  and  entered 
into  a  contract  with  one  of  the  defendants,  by  which  the  latter  hired  the  boat 
and  agreed  to  pay  to  the  owners  one  hundred  dollars  per  day  for  the  use  there- 
of; in  an  action  to  recover  such  compensation  all  the  owners  most  join. 

A  Joint  cause  of  action  Tested  in  two  or  more  cannot  be  split  up  into  seyeral  at  the 
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option  of  thoee  in  whom  it  Ib  vested ;  the  defendant  is  not  liable  to  be  vexed  with 
two  or  more  separate  suits  for  the  same  cause  of  action,  and  be  compelled  to 
litigate  with  each  part  owner  separately. 

If  any  of  the  boat  owners  refuse  to  become  plaintiffs,  they  should  be  made  defendants 

The  fact  that  the  part  owners  who  are  not  made  parties  sold  their  shares  or  parta 
of  the  boat  to  the  defendant,  for  whose  benefit  the  same  was  transferred  to  the 
other  defendant  several  months  after  the  hiring,  is  not  a  sufficient  reason  for  not 
making  them  parties,  when  it  is  in  nowise  alleged  that  they  also  sold  or  relin- 
quished their  interest  in  the  compensation  for  the  use  of  the  boat  before  the  time 
of  the  sale. 

When,  in  theagreementreferred  to,  the  hirer  agreed  to  pay  all  the  expenses  of  run- 
ning the  boat,  and  keep  her  in  good  repair  so  long  as  the  owners  should  permit 
her  to  remain  in  the  defendants'  possession,  though  it  discloses  a  probable  inten- 
tion to  run  the  boat,  does  not  compel  the  defendants  to  do  so ;  so  long  as  the 
defendant  pays  tlie  hire  he  may  run  the  boat  or  not  at  his  pleasure. 

And  an  averment  that  the  boat  has  been  greatly  damaged,  impaired,  and  deterior* 
ated,  and  is  constantly  depreciating  in  value,  by  reason  of  being  withdrawn  from* 
navigation  and  laid  up  at  the  dock,  and  from  want  of  care  and  attention  in  her 
safe  keeping  and  preservation,  and  from  the  defendants'  neglect  to  keep  her  in 
good  order  and  repair,  and  in  a  state  fit  for  navigation,  is  not  a  proper  form  of 
averring  a  breach  of  the  agreement  to  keep  the  boat  in  repair;  and  if  it  were,  it 
would  not  warrant  the  plaintiffs'  prayer  for  relief,  viz.,  a  recovery  of  the  value 
of  the  boat. 

If  such  a  cause  of  action  is  to  be  claimed  on  the  ground  that  the  defendants' acts  are 
tortiouA,  and  subject  them  to  the  payment  of  the  value  of  the  boat  as  damages, 
then  there  is  an  improper  joinder  of  causes  of  action,  one  in  tort,  the  others  in 
contract 

The  defendant  to  whom  the  title  of  the  other  part  owners  has  been  transferred  is 
not  liable  to  the  plaintiffs  for  the  time,  or  for  the  neglect  of  the  other  defend- 
ants to  repair. 

Whether  a  suit  in  equity  will  or  will  not  lie  to  restrain  the  owners  of  a  major  por- 
tion of  a  vessel  from  removing  her  from  the  state,  or  whether  the  jurisdiction  of 
such  matters  is  in  admiralty  only,  it  is  clear  that  such  a  suit  cannot  be  joined 
with  an  action  on  the  contract  for  the  hire  of  the  vessel 

(Before  Hoffman,  Slosson  and  Woodruff,  J.J.) 
Heard,  April;  decided,  June,  1856. 

Appeal,  by  plaintiflEs,  from  a  judgment  at  Special  Term,  by 
Duer,  J.,  sustaining  the  demurrer  to  the  complaint.  The  sub- 
stance of  the  pleadings  is  sufficiently  stated  in  the  opinion  of  the 
court. 

P.  Y.  CuUer,  for  appellant 

D.  B,  EaUm,  for  K  Y.  &  Erie  R.  B,  Co.,  1 

>  respondents. 
Chaa.  c/cmes,  for  Drew,  ) 
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By  the  Court.  Woodruff,  J. — ^This  case  comes  on,  to  be 
heard  upon  an  appeal  fipom  the  judgment  of  the  Special  Term,  in 
fevor  of  the  defendants,  upon  their  several  demurrers  to  the  com- 
plaint 

The  complaint,  in  the  first  nineteen  folios  thereof,  avers  that 
the  plaintiifs,  and  Cornelius  Vanderbilt  and  James  B.  Townsend, 
were,  on  the  22d  day  of  October,  1853,  owners  of  the  steamboat 
Francis  Skidd j,  in  the  proportions  following:  Coster  and  An- 
drews, the  plaintiffs,  each  two-twentieths,  Vanderbilt  eleven- 
twentieths,  and  Townsend  five-twentieths,  and  being  such  owners, 
they,  on  the  day  aforesaid,  entered  into  an  agreement  with  the 
defendants,  the  New  York  and  Erie  Railroad  Company,  by  which 
they  let,  and  delivered  to  the  company,  the  said  boat,  and  the 
company  hired,  and  took  possession  thereof,  and  agreed  to  pay  all 
expenses  of  running  the  same,  and  to  keep  her  in  good  repair, 
and  to  pay  to  the  said  plaintifife,  Vanderbilt  and  Townsend,  for 
the  use  thereofj  one  hundred  dollars  per  day,  "  during  all  such 
time  as  the  said  plaintiffs,  Vanderbilt  and  Townsend,  should  per- 
mit the  said  boat  to  be  and  continue  in  the  possession  of  the  said 
company,  and  not  withdraw  the  same  from  such  possession." 

That  firom  the  date  of  such  agreement  until  now  the  said  boat 
has  been,  and  now  is,  in  possession  of  the  company,  under  such 
agreement,  by  the  permission  of  the  plaintiffs,  and  Vanderbilt  and 
Townsend,  and  has  never  been  withdrawn  by  them.  That  the 
said  plaintiffs,  and  Vanderbilt  and  Townsend  have  duly  performed, 
etc ;  but  that  the  said  company  have  never  paid  the  said  sum  of 
one  hundred  dollars  per  day  for  the  use  of  the  said  boat.  That 
the  said  company  are  liable  to  pay  the  amount  aforesaid,  and  that 
the  plaintiff  are  each  entitled  to  one-tenth  part  thereof,  and  that 
the  company  rcfiise  to  pay  the  same  or  any  part  thereof. 

This  is  a  plain  statement  of  a  good  and  sufficient  cause  of  ac- 
tion, on  a  special  contract,  and  for  the  recovery  of  money  which, 
upon  the  fects  stated,  is  due  to  the  plaintiffs,  and  Vanderbilt  and 
Townsend.  The  contract  set  forth  is  single  and  entire.  The 
agreements,  on  the  part  of  the  company,  are  to,  and  with,  the 
plaintiffs,  and  Vanderbilt  and  Townsend,  jointly,  and  not  sever- 
ally. There  is  no  intimation  that  the  defendants  have  undertaken 
to  pay  the  charter  money  to  the  several  owners  in  the  proportions 
of  their  respective  interests  in  the  boat. 
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We  know  of  no  rule  of  pleading,  nor  any  principle  of  law,  au- 
thorizing the  plaintLSs  to  maintain  a  separate  action  for  their 
particular  portion  of  these  moneys,  without  making  Vanderbilt 
and  Townsend  parties.  A  joint  cause  of  action,  vested  in  two  or 
more,  can  not  be  split  into  several  at  the  option  of  those  in  whom 
it  is  vested.  The  company  are  not  liable  to  be  vexed  with  two  or 
more  separate  suits,  for  the  same  cause  of  action,  and  having,  as 
the  case  may  be,  litigated  the  claim  of  two  of  the  owners,  to  be 
again  called  upon  to  litigate  the  same  matters,  under  the  same 
joint  contract,  with  Vanderbilt,  and' again  with  Townsend.  The 
circumstance  that  the  consideration,  for  the  agreement  by  the 
company,  was  the  use  of  a  steamboat,  or  vessel,  of  which  the 
plaintiffs  are  part  owners,  makes  no  difference.  Besides,  if  there 
was  any  warrant  for  permitting  such  an  agreement  to  be  treated 
as,  in  effect,  running  to  each  severally,  and  entitling  each  to  re- 
cover the  proportion  of  the  charter  money  which,  as  between  the 
co-owners,  would  fall  to  his  share,  (which,  however,  cannot  be 
conceded  in  this  case,)  then  the  plaintiflfe  themselves,  could  not  join 
in  the  action.  K  their  interests  are  several,  and  their  rights  sev- 
eral, their  title  to  the  money  to  be  recovered  by  each  respectively, 
is  several,  and  the  causes  of  action  thus  assumed  to  be  several  can 
not  be  joined. 

But,  in  truth,  as  before  observed,  the  company's  agreement  is 
single ;  it  is  made  with  all ;  the  title  to  recover  under  it  is  vested 
in  all ;  the  money  due  upon  the  agreement  belongs  to  all,  irrespec- 
tive of  the  state  of  the  accounts  between  them  and  the  respective 
shares  into  which  it  may  be  divisible  when  recovered,  with  which 
the  company  have  nothing  to  do ;  and  all  must  unite  in  the  action 
brought  to  enforce  the  agreement,  and  recover  the  charter  money, 
imless  some  facts  are  stated  in  the  complaint  which  excuse  the 
plaintiffs  jfrom  uniting  Vanderbilt  and  Townsend  with  them  as 
plaintiffs.  If  that  be  done,  then,  notwithstanding  the  rule  be  as 
we  have  stated  it  in  actions  at  law,  the  plaintiffs  may  unquestion- 
ably proceed  upon  their  equitable  rights,  and,  in  equity,  enforce 
them  and  recover  the  money.  But  even  then,  they  must  make 
Vanderbilt  and  Townsend  parties  to  the  action,  as  defendants,  un- 
less they  also  show  that  Vanderbilt  and  Townsend  have  ceased  to 
have  any  interest  in  the  matters  in  controversy. 
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What  facts,  then,  further  appear  in  this  complaint  which  are 
relied  upon  as  an  excuse  for  not  joining  them  as  plaintife  ? 

The  only  further  statement  in  the  complaint,  affecting  Vander- 
bilt  and  Townsend  in  any  manner,  and,  therefore,  the  only  one 
which  bears  upon  the  question  above  considered  is,  that  after- 
wards the  company,  with  malicious  intent  to  cheat,  etc.,  eta, 
"  fraudulently  purchased  from  Vanderbilt  and  Townsend  their  re- 
spective five  and  eleven-twentieth  parts  of  the  said  steamboat,  in 
the  name  of  Eli  Kelly,  but  in  trust,  and  for  the  benefit  of,  the  said 
company." 

Whether  this  purchase  was  made  with  a  bad  motive  or  not  is 
quite  inmiaterial ;  the  motive  furnishes  no  ground  of  appeal  to  any 
court  unless,  nor  until,  some  wrongful  act  is  done,  attempted,  or 
threatened,  which  act  it  is  proper  should  be  either  restrained  or 
redressed.  The  act  charged  here  is  a  perfectly  lawful  act,  a  pur- 
chase. The  plaintiffs  have  no  cause  of  complaint  in  that  respect 
Vanderbilt  and  Townsend  had  a  right  to  sell ;  the  company  had 
a  right  to  buy ;  and  unless  the  plaintiffe  mean  that  the  purchase 
was  a  fraud  upon  Vanderbilt  and  Townsend,  no  wrong  was  done 
to  any  one  thereby.  When  Vanderbilt  and  Townsend  come  into 
court,  alleging  that  the  purchase  was  fraudulent,  the  allegation  may 
be  material.  This  averment  of  fraud,  therefore,  has  no  bearing 
upon  the  question  whether  Vanderbilt  and  Townsend  should  be 
parties  to  the  action.  The  plaintiffs  are  not,  and  could  not,  upon 
any  facts  stated,  ask  to  have  the  sale  set  aside,  and,  if  they  did, 
they  must  make  Vanderbilt  and  Townsend  parties,  either  plaintiff 
or  defendant.  The  case  stands,  then,  upon  the  fact  averred,  that 
Townsend,  on  the  14th  day  of  November,  1853,  and  Vanderbilt, 
on  the  10th  of  March,  1854,  sold  to  the  defendants  (who  purchased 
in  the  name  of  Eli  Kelly)  their  respective  twentieth  parts  of  the 
said  boat ;  and  the  plaintiffs  claim  to  recover  for,  not  only  the 
money  accrued  and  payable  for  the  use  of  the  boat  since  those 
dates,  but,  also,  from  the  day  the  original  agreement  was  made, 
i  6.,  for  over  thirteen  thousand  dollars  accrued  before  Vanderbilt 
sold  his  share  of  the  boat;  and  there  is  not  an  intimation  in  the 
complaint  that  Townsend,  for  the  period  in  which  he  continued 
to  be  an  owner,  and  Vanderbilt,  for  the  residue  of  the  term, 
are  not  jointly  interested  with  the  plaintiffe  in  the  recovery  of  that 
money.    The  averment  of  the  sale  of  the  boat  does  not,  therefore, 
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constitute  any  reason  for  not  making  Vanderbilt  and  Townsend 
parties. 

K  not  made  parties  plaintiff  they  should  have  been  made  de- 
fendants. There  is  no  averment  that  they  refuse  to  join  in  the 
action ;  there  is  no  averment  that  they  have  been  guilty  of  any 
fraud,  or  are  parties  to,  or  are  even  cognizant  of  any  fraud  done, 
attempted,  or  contemplated  by  the  company. 

The  demurrer  for  want  of  these  parties  was,  therefore,  properly 
sustained. 

1.  In  reference  to  the  cause  of  action  now  in  question,  the  pur- 
chase of  the  boat  by  the  company,  if  true  as  alleged,  is  undoubtedly 
a  sujficient  reason  for  proceeding  by  what  would  formerly  have 
been  termed  a  bill  in  equity.  The  union  of  interest  in  the  com- 
pany, as  owner  and  hirer,  would  so  embarrass  an  action  at  law, 
that  adequate  justice  could  not  be  done ;  but  all  parties  interested 
in  the  charter  money  should  be  before  the  court. 

2.  The  next  cause  of  action,  or  combination  of  fiacts,  upon 
which  the  plaintiffs  rest  a  claim  to  recover,  consists  in  averments 
that  the  company,  in  May,  1854,  caused  and  procured  the  said 
sixteen-twentieths  of  the  said  boat  to  be  conveyed,  by  the  said 
Eli  Kelly,  to  the  defendant  Daniel  Drew,  (the  said  Drew  fraudu- 
lently pretending  to  be  the  owner,  but  being  in  fact  the  mere 
trustee  and  instrument  of  the  company) ;  and  that  Drew  and  the 
company  have  fraudulently  combined  to  cheat  the  plaintiflfe,  the 
said  company  procuring  the  said  Drew  to  consent,  and  Drew  con- 
senting to  withdraw  the  said  boat  from  navigation ;  the  said  Drew 
taking  possession,  laying  her  up  at  the  dock  and  keeping  her  un- 
employed, with  the  fraudulent  design  of  releasing  and  discharg- 
ing the  said  contract  of  hiring;  and  that  the  said  Drew  on  or  about 
the  19th  of  May,  1864,  as  such  pretended  but  fraudulent  owner, 
took  possession  of  the  boat,  and,  without  the  plaintiff's  consent, 
withdrew  her  from  the  navigation  in  which  she  had  been  em- 
ployed under  the  agreement  of  hiring,  laid  her  up  at  a  dock 
where  she  has  ever  since  remained  unemployed  and  unused,  but 
in  the  possession  of  the  company,  through  and  by  means  of  said 
fraudulent  combination  and  confederacy  with  Drew;  and  the 
plaintiffs  then  aver  that  "  by  reiison  of  being  so  fraudulently 
withdrawn  from  navigation  and  laid  up  at  dock  by  the  defendants, 
and  from  want  of  care  and  attention  on  their  part  in  her  safe- 
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keeping  and  preservation,  and  from  their  neglect  to  keep  her  in 
good  order  and  repair,  and  in  a  state  fit  for  navigation,  as  they 
ought  to  have  done,  the  said  boat  has  been  greatly  damaged,  ino:- 
paired,  and  deteriorated  in  value." 

The  plaintiff  then  add,  that  their  shares  of  the  boat  were 
worth  fifty  thousand  dollars  before  the  said  purchase  by  the  com- 
pany and  the  said  withdrawal  fi-om  navigation,  which  they  charge 
will  be  lost  by  the  wrongful  acts  mentioned,  and  which  they  claim 
to  recover  in  addition  to  the  said  hire  of  the  boat  fix>m  the  de- 
fendants herein. 

The  distinct  and  only  cause  of  action  here  alleged,  is  the  with- 
drawal of  the  boat  &om  navigation,  laying  her  up  at  the  dock, 
and  the  damage  and  deterioration  in  vdue  arising  from  that,  and 
fix)m  neglect  and  want  of  repairs;  and  this  is  made  the  basis  of  a 
claim  to  recover  her  fiill  value. 

Kow,  if  this  cause  of  action  is  claimed  to  arise  on  the  contract 
alleged  in  the  complaint,  it  is  liable  to  two  difficulties*  In  the 
first  plax^,  no  agreement  by  the  company  to  employ  the  boat  upon 
the  Hudson  Biver  or  elsewhere  is  alleged  in  the  complaint;  the 
promise  and  agreement  by  the  company  is  to  pay  all  expenses  of 
running  the  boat,  and  to  keep  her  in  good  repair,  and  to  pay 
$100  per  day  for  the  hire  thereof,  so  long  as  the  owners  should 
p^mit  her  to  remain  in  the  possession  of  the  company.  This 
undoubtedly  discloses  an  intention  to  run  the  boat,  and  binds  the 
company  to  pay  the  expenses,  if  any,  so  incurred,  but  so  long  as 
the  company  retain  possession  of  the  boat  they  must  pay  the  hire 
whether  they  run  the  boat  or  not,  and  so  long  as  the  company 
pay  the  hire  they  were  at  liberty  to  run  her  or  not  at  their 
pleasure. 

And  as  respects  the  agreement  to  keep  the  boat  in  repair,  we 
doubt  very  much  the  sufficiency  of  the  averment  in  that  respect 
It  is  not  staticd  in  any  manner  which  can  be  made  the  subject  of 
a  distinct  issue,  by  denial,  that  the  company  have  not  kept  the 
boat  in  repair.  That,  and  that  only,  was  their  agreement,  and  it  is 
not  stated  that  they  have  not  done  so ;  but  the  statement  is,  that 
the  boat ''  has  been  greatly  dami^ed,  impaired,  and  deteriorated, 
and  is  constantly  depreciating  in  value,  by  reason  of  being  so 
firaudulently  withdrawn  from  navigation  and  laid  up  at  dock  by 
the  defendants,  and  from  want  of  care  and  attention  on  their  part 
D.— VL  4 
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in  her  safe*keepmg  and  preservation,  and  from  their  neglect  to 
keep  her  in  good  order  and  repair,  and  in  a  state  fit  for  navigation." 
A  denial  of  this  averment  would,  it  is  true,  form  an  issue  upon 
the  fact  of  damage  and  deterioration  from  the  combination  of 
causes  stated ;  but  it  would  not  be  adopted  to  put  in  issue  what^ 
if  it  is  claimed,  should  be  averred  as  a  fact,  viz.,  that  the  company 
have  not  kept  the  boat  in  repair. 

Besides,  these  facts  do  not  warrant  the  relief  prayed.  If  this 
cause  of  action  is  to  be  regarded  as  arising  under  the  contract  set 
forth  in  the  complaint,  the  defendant  Drew  is  not  liable  upon  this 
cause  of  action  at  all ;  he  has  never  contracted  with  the  plaintiff 
and  by  virtue  of  the  agreement  in  the  complaint,  he  is  not  liable 
to  damages;  nor  does  the  averment  that  the  boat  is  constantly 
depreciating  in  value,  and  that  the  plaintiffs  apprehend  that  her 
value  will  be  wholly  lost  to  them,  warrant  any  recovery  of  her 
value  as  such.  If  the  plaintiffs  recover  upon  the  contract  they 
recover  the  damages  actually  sustained  by  a  breach  thereof^  not 
the  value  of  the  boat,  as  such,  nor  damages  which  they  apprehend 
will  in  the  future  be  sustained.  And  it  is,  moreover,  at  least 
doubtful,  so  long  as  the  company  retain  the  possession  of  the  boat 
and  pay,  or  are  called  upon  to  pay  the  hire,  (and  both  of  these 
are  alleged  and  insisted  upon  by  the  plaintiffs,)  whether  an  action 
will  lie  on  the  agreement  for  not  keeping  the  boat  in  repair,  or  if 
in  form  it  may  possibly  be  sustained,  whether  any  more  than 
nominal  damages  can  be  awarded ;  it  is,  however,  not  necessary 
to  pursue  that  inquiry. 

The  only  ground  upon  which  Drew  can  be  charged  upon  this 
cause  of  action,  (if  at  all,)  and  the  only  ground  upon  which  the 
company  can  be  charged  with  him  for  the  value  of  the  boat,  is 
that  their  fraudulent  acts  are  tortious  and  tend  to  the  destruction 
of  the  property,  or  amount  to  a  conversion  of  the  property  to 
their  own  use.  This  was  not  insisted  upon  by  the  plainti£fe' 
counsel  on  the  argument,  and  we  apprehend  it  cannot  be  success- 
fully insisted  upon,  see  Moody  v.  Breck,  (1  Sandf.  804,  and  cases 
there  cited) ;  and  if  it  could,  then  the  complaint  is  bad,  be- 
cause it  attempts  to  join  such  a  cause  of  action  with  a  cause  of 
action  arising  upon  contract  only. 

Sd.  The  remaining  cause  of  action,  or  ground  for  relief,  consists 
in  averments  that  the  plaintiffs  are  citizens  of  this  state,  residing 
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in  the  city  of  New  York,  and  the  boat  an  American  vessel,  and 
that  for  the  purpose  of  defrauding  the  plaintiflfe,  etc.,  the  defend- 
ants threaten  to  remove  the  said  boat  from  the  state  of  New  York, 
and  from  the  United  States,  to  Canada,  and  there  to  sell  her,  or 
the  interest  of  the  defendants  therein,  to  British  subjects  and  keep 
her  permanently  beyond  the  jurisdiction  of  the  courts  of  this  state 
and  of  the  United  States,  and  that  if  the  defendants  should  carry 
such  threats  into  execution,  the  rights  and  interests  of  the  plain- 
tiflfe  in  the  vessel  woidd  become  worthless. 

Viewing  this  action  as  founded  upon  contract  only,  there  is 
nothing  in  this  averment  calling  for  the  interposition  of  the  court^ 
as  a  court  of  equity,  in  aid  of  the  recovery  of  the  money  claimed; 
the  relief  prayed  for,  so  far  as  it  rests  upon  these  last  avermentf9| 
is  an  injunction.  If  it  be  conceded  that,  upon  the  facts  alleged, 
the  plaintiff  would  be  entitled  to  come  into  this  court,  as  a  court 
of  equity,  and  seek  and  have  ah  injunction  to  prevent  the  removal 
of  the  boat  beyond  the  jurisdiction  of  the  state,  there  would  be  no 
propriety  in  inviting  an  inquiry  into  the  right  and  power  of  the 
owners  of  a  major  part  of  the  vessel  to  manage  and  control  the 
same:  with  the  claim  to  recover  for  the  use  of  the  boat.  The  act 
threatened  does  not  render  nor  tend  to  render  the  judgment,  which 
the  plaintiff  seek  for  the  hire  of  the  boat,  iaeffectual,  nor  is  there 
any  thing  stated  showing  it  to  be  at  all  doubtful  that  the  company 
are  able  to  pay,  and  will  pay,  whatever  they  may  be  adjudged  to  pay. 

So  far  as  this  part  of  the  complaint  proceeds  upon  the  idea  Aat, 
as  part  ovmers,  the  plaintiff  may  come  into  a  court  of  equity  to 
restrain  other  part  owners  in  the  management  or  control  of  the 
vessel,  it  cannot  be  united  with  the  action  on  a  special  contract 
for  the  hire  thereof  I  know  of  no  rule  of  law  or  equity  forbid- 
ding part  owners  selling  their  own  interest  in  the  vessel  to  any 
persons  they  may  see  fit,  whether  citizens  or  foreigners.  But 
whether  this  court  should,  as  a  court  of  equity,  take  jurisdiction 
of  the  matter  of  the  control  and  use  of  the  vessel,  or  whether 
admiralty  has  exclusive,  as  it  manifestly  has  appropriate  jurisdic^ 
tion,  on  that  subject,  we  do  not  find  it  necessary  to  say,  since  we 
are  of  opinion  that  a  ground  of  jurisdiction  of  this  sort  between 
part  owners,  as  such,  is  not  properly  joined  with  an  action  on  the 
agreement  set  forth  in  the  complaint  for  the  hire  of  the  vessel,  to 
xeoover  the  money  due  tixerefor. 
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Although  we  think  that  the  relief  sought  cannot  be  had  against 
the  defendant  Drew,  as  prayed,  we  do  not  think  he  is  an  im- 
proper party  to  the  suit 

The  plaintiffs  pray  that  both  defendants  be  adjudged  and  de- 
creed to  pay  the  whole  sum  due  for  the  hire  of  the  boat  The  de- 
fendant Drew  is  in  no  degree  whatever  interested  in,  and  still  less 
liable  for  any  of  the  charter  money  accrued  before  the  title  to 
sixteen-twentieths  of  the  boat  was  transferred  to  him ;  and  as  to 
what  has  since  accrued  he  is  no  more  liable,  for  if  he  is  owner  in 
&ct,  and  hafl  done  nothing  to  discharge  the  company  from  their 
obligation  to  pay,  he,  instead  of  paying,  will  be  entitled  to  receive 
from  the  company  a  very  large  sum ;  but  if  the  £icts  be  as  alleged 
and  he  only  holds  for  the  benefit  of  the  company,  still  he  has 
never  agreed  to  pay  to  the  defendants  the  hire  of  the  boat  It  is 
not  alleged  that  he  has  collected  it,  or  any  p&rt  of  it,  and  is  liable 
to  account  to  the  other  part  owners  therefor.  A  liability  to  such 
an  aocotmting,  and  an  action  therefor,  could  not  be  joined  with  an 
action  against  the  company  for  the  hire  unpaid,  since  in  that  ao^ 
counting  the  company  would  have  no  interest 

I  have  already  suggested  that  he  is  no  more  liable  on  the  agree- 
ment for  a  neglect  to  repair ;  he  has  not  agreed  to  repair,  and  a 
proceeding  to  recover  damages  against  him,  as  part  owner  in  pos- 
session, for  neglect  or  carelessness,  if  it  could  be  sustained,  could 
not  be  joined  with  the  action  on  the  present  agreement 

Still,  in  respect  to  the  matter  of  the  money  due  for  the  use  of 
the  boat,  I  apprehend  that  holding  the  legal  title  to  sixteen- 
twentieths  thereof,  he  is  not  an  improper  party,  though  it  may  be 
that  if  all  the  facts  stated  in  the  complaint  be  taken  to  be  true  and 
those  sixteen-twentieths  belong  to  the  company.  Drew  would  be  a 
formal  party  only  and  it  might  not  be  erroneous  not  to  join  hinrp. 

Our  conclusion  is,  that  the  demurrer,  for  the  reasons  stated 
above,  was  properly  sustained,  and  that  the  judgment  thereon 
should  be  afiirmed.  Doubtless  leave  would  have  been  given  to 
amend,  if  it  had  been  desired  by  the  plaintiffs 

Judgment  affirmed,  with  costs. 
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Alfred  Peabody,  Edward  P.  Flint,  and  George  H,  Kel- 
logg V,  AsAHEL  Beach,  Elisha  Blooker,  Frederick 
Hadley,  and  Ralph  Hill. 

In  an  action  against  two  or  more,  as  joint  debtors  for  money  lent,  one  of  the  de- 
fendants cannot  defeat  the  action  by  setting  up,  by  way  of  set-off  or  counter- 
claim, a  claim  to  damages  in  his  own  favor  individually  against  the  plaintiA 
for  fraud  and  failure,  and  neglect  to  p)erform  their  duty  to  him  as  his  agents  an- 
der  a  power  of  attorney  authorizing  them  to  attend  to  his  private  business,  to 
manage  the  same  for  his  benefit 

(Before  Hoffmax,  Slosson  and  Woodruff,  J.J.) 
Heard,  April;  decided,  June,  1866. 

Appeal  from  a  judgment  by  Mr.  Justice  Hoffman  at  Special 
Term,  sustaining  a  demurrer  to  a  counter-claim. 

The  action  was  brought  by  the  plaintiff  against  all  the  defend- 
ants on  a  joint  contract  made  by  them  to  the  firm  of  Flint,  Pea- 
body  k  Co.,  composed  of  the  plaintiffs  and  one  James  P.  Flint, 
who,  prior  to  the  commencement  of  the  action,  had  released  all  his 
interest  to  plaintiffs. 

The  defendant,  Elisha  Bloomer,  answered  severally,  that  he  had 
appointed  the  plaintiffs  and  the  said  Flint  to  attend  to  his,  Bloomer's, 
interest  in  the  management  of  the  sale  of  a  certain  machine  belong- 
ing to  him^  that  the  plaintiffs  and  Flint  accepted  the  agency,  and 
that  they  combined  to  defraud  Bloomer,  by  suffering  the  machine 
to  be  sold  in  violation  of  that  duty  as  his  agents,  and  to  his  dam- 
age of  $5,000.  To  this  portion  of  the  answer  the  plaintiflfe  demur- 
red, and  judgment  upon  the  demurrer  was  rendered  at  Special 
Term  in  their  favor. 

Moody ^  for  the  defendant;  Bloomer,  appellant. 

This  action,  being  upon  contract,  it  was  competent  for  Bloomer 
to  set  up  a  counter-claim,  arising  also  upoA  contract  in  his  favor 
against  all  the  plaintiflfe.  Parsons  v.  Nash^  (6  Howard,  454.)  The 
150th  section  of  the  Code  clearly  indicates  that  there  may  be  cases 
in  which  the  counter-claim  may  not  be  due  to,  or  in  fiivor  of,  all 
the  defendants,  and  a  counter-claim,  under  the  Code,  has  a  broader 
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sigQification  and  more  extended  application  than  the  old  statute 
of  set  oflfs,  Lindsay  v.  Ja/Jcaon^  (2  Paige,  587,)  Oleeson  v.  Moon^  (2 
Duer,  462.)  There  is  no  good  reason  why  Bloomer  should  not  be 
allowed  to  apply  his  demand  in  extinguishing  the  claim  of  the 
plaintiffs  against  all  the  defendants ;  had  he  paid  the  demand  in 
cash,  and  the  plaintiff  had  brought  their  suit  for  their  claim,  he 
clearly  might  have  set  up  the  payment  in  bar,  and  that  plea,  under 
the  Code,  would  have  been  a  counter-claim  as  much  so  as  that  set 
up  in  this  action. 

The  judgment  on  the  demurrer  should,  therefore,  be  reversed, 
and  judgment  rendered  for  the  defendant 

De  Forrest^  for  the  plaintiflfe. 

The  facts  alleged  in  that  portion  of  the  answer  which  is  demur- 
red to  might,  if  proved,  sustain  a  separate  action  for  damages  by 
Bloomer  alone  against  the  firm  of  Flint,  Peabody  k  Co.,  consisting 
of  the  plaintiffii  and  James  P.  Flint,  but  they  cannot  be  availed  of 
in  the  present  action  by  way  of  counter-claim. 

1.  The  defendant's  claim  is  against  the  plaintiff  and  James  P. 
Flint  jointly.  K  the  damages  counter-claimed  were  made  the 
ground  of  an  original  action  by  Bloomer  as  plaintiff,  it  would  be 
necessary  for  him  to  unite  Flint  as  a  co-defendant  with  the  other 
partners  of  Flint,  Peabody  &  Co. 

2.  If  it  should  be  said  that  Bloomer  does  not  claim  damages 
upon  a  contract  between  him  and  Flint,  Peabody  &  Co.,  but  upon 
an  alleged  tort,  then  the  counter-claim  is  unauthorized,  because 
the  complaint  is  on  a  contract  alone. 

8.  The  proposed  counter-claim,  if  permitted,  can  be  available  to 
Bloomer  alone,  and  not  to  his  co-defendants.  A  several  judgment 
could  not  be  had  in  this  action  between  the  plaintiffe  and  Bloomer 
severally. 

4.  The  obstacle  in  the  way  of  the  counter-claim  last  referred  to 
is  not  relieved  by  §  150,  nor  by  §  154  of  the  Code  of  Procedure. 

5.  Nor  can  the  matters  averred,  for  the  reasons  already  stated, 
be  availed  by  way  of  set-off,  or  rather  defence,  and  .for  this  I  cite 
the  following  authorities,  3  Johnson  Chanc.  fiep.,  674 ;  id.,  861 ; 
OoUyer  on  Partnership,  761.  I,  therefore,  claim  that  the  judg- 
msot  appealed  from  be  affirmed,  with  costs. 
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By  the  Court.  Woodruff,  J. — ^This  action  is  brought  to  re- 
cover moneys  alleged  to  be  due  to  the  plaintifls  in  their  own  right, 
and  as  asignees  of  their  copartner  Flint,  from  the  defendantSi 
as  joint  debtors,  for  money  lent  and  advanced  to  the  defendants, 
and  paid,  laid  out,  and  expended  for  their  use  as  copartners. 

The  defendant  Bloomer,  answering  separately,  among  other  de- 
fences sets  up  a  set-off,  or  counter-claim,  in  his  own  favor  individ- 
ually, for  damages  sustained  by  himself,  by  reason  of  the  plain- 
tiff and  the  said  Flint's  fraud  and  negligence,  in  this,  that  he  ap- 
pointed the  plaintiffs  and  the  said  Flint  his  agents,  under  a  power 
of  attorney,  to  manage  and  attend  to  his  interests  in  California, 
which  power  of  attorney  he  avers  the  plaintiffs  and  the  said  Flint 
received  and  undertook  to  perform,  keep,  and  execute  the  trusts, 
duties,  and  obligations  thereby  given,  conferred  and  imposed. 
By  the  fraudulent  violation  of  their  duty  in  this  respect,  the  de- 
fendant avers  that  he  has  sustained  damages,  which  he  insists 
upon  as  a  set-off  or  counter-claim  in  this  action. 

We  fully  agree  to  the  conclusion  at  which  Mr.  Justice  HoflBnan 
arrived  in  the  examination  of  the  demurrer  to  this  defence,  at  the 
Special  Term,  that  to  an  action  against  several  joint  debtors,  for 
a  debt  due  by  them  as  copartners,  one  of  them  cannot  avail  him- 
self either  by  way  of  set-off  or  counter-claim  of  such  a  defence. 
K  the  defence  have  any  foundation,  as  very  imperfectly,  (we 
think),  exhibited  in  the  answer,  it  belongs  to  Bloomer  alone. 

If  it  can  be  regarded,  under  the  averments  in  the  answer,  as 
arising  upon  contract,  then  it  is  a  fatal  defect  that  there  is  no 
mutuality  between  the  two  claims  which  are  exhibited.  If  it  be 
deemed  a  tort  set  up  in  the  answer,  then  it  is  not  so  connected 
with  the  subject  of  the  action  that  it  constitutes  any  ground  of 
recoupment.  And  in  no  aspect  is  the  defence  such  that  in  this 
action  there  can  be  a  separate  judgment  against  the  defendants, 
who  are  jointly  liable,  and  who  do  not  and  could  not  set  up  the 
defence  upon  which  the  defendant  Bloomer  relies.  The  case  of 
Parsons  v.  Nash,  (8  How.  454,)  instead  of  sustaining  such  a 
counter-claim,  appears  to  us  to  tend  to  the  contrary. 

When  one  of  several  joint  debtors  pays  the  debt,  that  is  pay- 
ment for  all,  and  any  or  all  of  them  may  set  up  the  payment  in 
bar.  Here  there  is  no  pretence  that  either  of  the  other  defendants 
conld  have  done  so. 
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But,  without  pursuing  the  subject,  it  must  suffice  to  say,  that 
the  elaborate  opinion  pronounced  at  Special  Term  by  Mr.  Jua- 
taoe  Hoffinan,  appears  to  us  to  be  entirely  sound  in  its  conclusion, 
and  it  is  unnecessary  to  enlarge  upon  the  subject  here. 

The  judgment  appealed  firom  must  be  affirmed,  with  costs. 


Frederick  V.  D.  Horton  v.  Henry  T.  Morgan. 

A,  redding  in  tfae  country,  employed  a  Btock  broker,  in  New  York,  to  make  pur- 
ohasee  of  stock  on  his  account ;  and  for  that  purpose  deposited  with  him  $S,600. 
He  afterwards  directed  him  to  take  "  Parker  Vein  stock,"  at  a  certain  rate,  add- 
ing, "  Whatever  excess  it  may  cost,  oyer  and  above  my  deposit  in  your  hands, 
I  shaU  very  probably  be  glad  to  have  you  carry  till  sold  again,  if  you  raise  no 
objection."  The  defendant  purchased  200  shares  of  such  stock,  and  the  ezeeas 
of  the  cost  was  $849.76.  Tlie  purchases  were  made  and  paid  for  by  the  5th  of 
September,  1858.  Transfers  were  made  to  the  defendant,  and  ultimately  to  his 
clerk,  with  full  powers  to  him,  so  as  to  retain  the  control  No  certificatee  were 
taken  out  at  the  time. 

Between  September,  1868,  and  June,  1854,  the  plaintiif  had  dealings  in  other  stocks, 
with  the  defendant  as  his  broker,  and,  in  several  letters,  recognized  the  Parker 
Vein  stook  as  in  his  hands,  and  did  not  demand  a  transfer  to  himself,  or  direoi 
a  sale,  nor  proffer  the  balance  due  on  the  purchase. 

The  defendant  had  at  all  times,  within  the  period  mentioned,  more  than  suffi- 
cient stock  in  his  own  name,  or  the  name  of  his  clerks,  and  under  his  control, 
to  respond  for  the  200  shares 

In  June,  1654,  the  company  having  exploded,  certificates  were  taken  out,  dated  the 
18th  and  20th  of  May,  1854.  On  the  18th  of  June,  1854,  the  account  current 
was  sent,  and  the  plaintiff  paid  the  balance  of  $849.76.  On  the  17th  of  June, 
in  consequence  of  the  plaintiff's  request,  the  certificate  being  in  the  name  of  the 
clerk,  with  regular  powers  of  attorney  from  him,  were  transmitted  to  the  plain- 
tiff, who  refused  to  receive  the  same,  and  brought  his  action  for  the  amount  of 
$8,600  deposited,  and  the  balance  of  $849.76  paid. 

S(Bld,  That  the  defendant  had  a  right  to  deal  with  this  stock  as  he  chose,  he  being 
always  ready  and  able  to  transfer  an  equal  number  of  shares.  That  he  was  not 
bound  to  take  out  certificates  in  his  own,  or  the  plaintiff'sname,  and  to  identify 
and  retain  them.  That  the  transaction  was  a  speculation,  for  buying  and  seQ- 
ing  the  stocks,  and  not  of  the  nature  of  a  regular  deposit  of  stock,  as  security 
upon  a  loan,  for  a*  definite  period. 

Bioihle,  That  evidence  of  the  usage  of  brokers,  in  a  case  Uke  the  present^  is  admis- 
sible, 

(Before  Oaxlet,  Oh.  J.,  HomiAN,  and  Slosaon,  J.J.) 
Heard,  May;  deoided,  June,  1856. 
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The  actioii  was  brought  to  recover  the  sum  of  $3,600,  and  also 
the  sum  of  $849.76,  alleged  to  be  due  from  the  defendant  to  the 
plaintiSl  The  complaint  states,  as  the  causes  of  action,  that  the 
plaintiff,  about  the  8th  of  August,  1853,  had  loaned  to  the  defendant 
the  sum  of  $3,600,  to  be  repaid  on  demand,  with  interest  at  6  per 
cent;  that  a  demand  had  been  made,  and  refused.  Next,  that,  about 
the  13th  of  June,  1854,  the  defendant  represented  to  the  plaintiflf 
that  he  had  purchased,  on  his  account,  two  hundred  shares  of  Par- 
ker Vein  Company  stock,  and  that  there  was  a  balance  due  from 
the  plaintiff  of  $349.76 ;  whereupon,  the  plaintiff,  reljdng  upon 
the  truth  of  such  statements,  paid  such  alleged  balance  on  the 
15th  of  June,  1853;  that  the  defendant  had  not  purchased  such 
shares,  or  any  number  of  shares  of  such  company,  nor  was  any 
balance  due  him  on  account  of  any  such  purchase ;  that  he  had 
demanded  repayment  of  the  said  sum  of  $349.76,  which  had  been 
refiised.  Judgment  is  then  prayed,  for  the  aggregate  amount  of 
$3949.76,  with  interest  as  specified. 

The  cause  was  tried  before  Campbell,  J.,  and  a  jury ;  and  after 
the  testimony  on  both  sides  had  been  closed,  the  complaint  was 
dismissed,  and  the  plaintiflf  duly  excepted.  Liberty  was  given  to 
the  plaintiff  to  be  heard,  in  the  first  instance,  at  the  General  Term, 
upon  a  bill  of  exceptions,  which  has  accordingly  been  madeJ 

All  the  material  facts  are  stated  in  the  opinion  of  the  court 

Naskf  for  the  plaintiff 
Marbury,  for  the  defendant. 

By  the  Coubt.  Hoffman,  J. — ^Prior  to  the  11th  of  August, 
1852,  the  plaintiff  had  deposited  with  the  defendant  the  sum  of 
$3,600,  for  the  purpose  of  investing  the  same  in  stocks. 

On  that  day  the  plaintiff  wrote  to  the  defendant,  instructing 
him  that  when  he  could  buy  Erie  E.  R  shares  at  70  or  71,  he 
would  be  glad  to  have  him  take  all  he  was  willing  to  carry,  with 
the  "margin"  left  in  his  hands  by  R  Talcott,  for  his  (plaintiff's) 
account,  say  $3,600. 

This  was  answered  on  the  13th  of  August,  suggesting  some  ob- 
jections to  the  purchase,  on  the  terms  and  prices  named. 

On  the  26th  of  August,  the  plaintiff  wrote  that  the  news  re- 
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ceived  here  (Skaneatlas)  did  not  seem  to  promise  very  well  for 
Parker  Vein  at  17J.  If  you  in  Wall  street  feel  impressed  the 
same  way,  I  shall  be  glad  to  have  you  take  two  hundred  shares 
Parker  Vein  for  me  at  once,  at  the  lowest  market  offered. 

August  27th,  the  defendant  replied,  that  he  thought  it  best  to 
hold  back ;  that  Parker  Vein  was  up  to  ISJ  a  18J. 

On  the  2d  of  September,  the  plaintiff  writes,  that  he  was  still 
inclined  to  take  Parker  Vein  at  the  lowest  market  offered ;  if  it 
can  be  taken  below  cash  figure  by  giving  seller  option  of  ten  or 
fifteen  days,  would  do  so.  "  Whatever  excess  it  may  cost  over 
and  above  my  deposit  in  your  hands,  I  shall  very  probably  be 
glad  to  have  you  carry  till  sold  again,  if  you  raise  no  objection." 

The  defendant  answered  on  the  3d  of  September,  that  the  fa- 
vor of  the  2d  was  received,  and  he  bought  for  him  100  Parker 
Vein  194,  of  Gierke  &  Co.,  and  50  Parker  Vein  19i  of  H.  E. 
Parker.     That  he  should  probably  get  the  other  50  on  Monday. 

On  the  5th  of  September  (Monday),  he  writes  that  he  had 
bought  50  Parker  at  19^,  making  200  shares,  for  which  I  charge 
you  at  194,  $3,900,  brokerage  $50,  $3950. 

In  a  letter  of  the  28th  of  September,  the  plaintiff  says :  If  you 
will  consider  my  Parker  Vein  stock  in  your  hands  sufficient  mar- 
gin, I>shall  be  glad  to  have  you  take  for  me  150  or  200  shares  of 
Cumberland  Coal,  buyer  60  days." 

On  the  29th  of  September  the  defendant  replied  that  he  had 
bought  100  Cumberland  at  384,  buyer  60  days,  and  would  close 
up  the  other  100  to-morrow.  On  the  30th  he  writes,  that  in 
consequence  of  bad  news,  he  had  deferred  purchasing  the  balance 
of  Cumberland.  By  a  letter  of  the  1st  of  October,  the  plaintiff 
leaves  this  purchase  to  the  discretion  of  the  defendant ;  and  by 
another  of  the  4th  of  October,  he  informs  the  plaintiff  that  he 
had  done  nothing  further  for  him,  as  money  was  stringent,  and 
stocks  could  not  go  up. 

On  the  23d  of  November,  the  plaintiff  proposes  an  arrange- 
ment to  the  defendant  for  the  latter's  carrying  his  stocks,  and 
speaks  of  his  60  days  (on  Cumberland  purchase)  as  being  ndarly 
expired.  The  defendant,  on  the  25th  of  November,  declines  the 
arrangement,  and  states,  that  the  100  Cumberland  will  be  due  on 
Monday,  "  when  I  am  to  sell  it  at  current  rates  as  I  understand." 
On  the  28th  of  November,  he  apprises  the  plaintiff  of  a  sale  of 
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the  100  Cumberland,  and  incloses  an  account  showing  a  balance 
due  him  of  $418.50  on  this  transaction,  which  the  plaintiff  remits 
on  the  2d  of  December,  and  in  his  letter  of  that  date,  says:  "Can 
you  advise  me  with  regard  to  Parker  Vein ;  is  there  any  proba- 
bility of  its  ever  being  worth  what  it  cost  me  ?"  In  reply,  the 
defendant,  under  date  of  the  8d  of  December,  says :  "  There  ap- 
pears to  be  a  general  impression  that  Parker  Vein  has  little  in- 
trinsic merit  . .  It  is  one  of  those  uncertain  fancies  that  may  take 
a  sudden  turn  upward  one  of  these  days." 

The  testimony  is  explicit  that  the  several  purchases  of  Parker 
Vein  stock  were  actually  made,  and  paid  for  by  the  defendant, 
and  transfers  were  made  to  him  in  the  books  of  the  company.  It 
is  also  m  evidence  that  the  stocks  held  by  defendant  for  others, 
and  among  them  these  parcels  of  Parker  Vein  were  transferred 
by  him  to  clerks,  who  gave  him  a  power  of  attorney  to  cover 
them,  and  always  treated  them  as  belonging  to  him  and  under  his 
control.  It  is  also  proven  that  the  lowest  number  of  shares  which 
stood  in  the  names  of  the  two  clerks,  and  of  the  defendant  from 
the  4th  of  September,  1853,  to  the  closing  of  the  books,  was  240 
shares.  Usually  the  amount  was  much  greater.  There  was  no 
time  when  the  defendant  could  not  have  transferred  to  the  plain- 
tiff 200  shares  of  such  stock. 

On  the  13th  of  June,  1854,  the  defendant  enclosed  his  account 
current  as  to  the  Parker  Vein  stock  and  the  Cumberland  stock,  to 
the  plaintiff,  showing  a  balance  due  of  $349.76.  The  account  as 
to  the  Parker  Vein  alone  shows  a  balance  of  $349.81.  On  the 
loth  of  June,  the  plaintiff  remits  that  balance,  and  asks  that  his 
certificates  of  the  stock  be  sent  to  him.  On  the  17th  of  June,  the 
defendant  enclosed  two  certificates  for  100  shares,  each  Nos.  4080 
and  4108,  given  to  D.  H.  Westerfield,  one  of  the  clerks  before- 
mentioned,  with  a  regular  power  of  attorney  in  favor  of  the  plain- 
tiff attached  to  each.  The  certificates  were  dated  May  18th  and 
20th,  1854. 

On  the  19tb  of  July,  1854,  the  plaintiff  apprises  the  defendant 
that  he  considered  the  certificates  of  May,  1854,  as  not  represent- 
ing his  stock  which  should  have  been  standing  in  his  name  in 
September,  1853.  The  defendant  answers  on  the  20th  of  July, 
that  the  stock  was  bought  for  him,  and  paid  for  on  the  5th  and 
6th  of  September,  and  transferred  to  him ;  that  as  he  had  not  paid 
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in  full,  I  held  the  stock  in  my  name,  or,  rather,  that  of  my  clerk, 
and  he  held  it  along  with  stock  bought  for  other  customers  with- 
out taking  certificates. 

The  plaintiff  on  the  28th  of  July,  1854,  writes  that  he  returns 
the  certificates,  and  states  the  position  he  has  taken,  which  is  the 
ground  of  the  present  suit  He  insists,  that  he  was  entitled  to  a 
legal  title  to  200  shares  of  the  stock  vested  in  him  at  the  time, 
and  evidenced  by  certificates  then  legally  issued  to  him. 

The  testimony  also  establishes  acustom  among  brokers,  that  when 
they  are  requested  to  convey  stock  bought  by  them  for  customers, 
if  the  stock  is  not  paid  for,  they  deal  with  it  as  they  think  proper, 
and  respond  in  an  equal  amount  when  called  upon.  If  it  is  paid 
for,  they  keep  it  on  hand  in  their  own  name,  or  under  their  con- 
trol. K  there  was  a  deposit,  it  would  depend  how  close  the  amount 
came  to  the  price,  whether  they  would  do  with  it  as  they  pleased, 
or  hold  it  specifically.     There  was  no  fixed  rule. 

From  this  statement  of  the  facts  of  the  case,  it  is  apparent  that 
the  plaintiff  had  no  intention,  in  purchasing  the  stock  in  question, 
of  making  an  investment  and  becoming  a  stockholder.  It  was  a 
naked  stock  speculation  upon  the  chance  of  profit  by  a  rise  of  the 
market.  He  has  characterized  it  himself  in  his  letter  of  the  28d 
of  November,  1853,  stating  that  **  his  gambling  so  far  had  not 
been  productive  of  very  good  results."  With  notice  given  on  the 
5th  of  September  of  the  purchase  on  his  account  of  the  two  hun^ 
dred  shares  and  the  prices,  he  treats  them  on  the  28th  of  Septem- 
ber as  property  in  the  defendant's  hands,  telling  him  that  if  he 
considered  the  stock  a  sufficient  margin,  to  purchase  Cumberland 
Coal  stock  for  him.  On  the  2d  of  December,  1858,  he  asks  for 
advice  as  to  its  disposition;  and  thus  he  allows  it  to  rest  nntil 
June,  1854,  when  the  explosion  of  the  company,  and  the  trans- 
mission of  the  certificates  open  to  his  view  the  scheme  of  saving 
himself  at  the  expense  of  his  agent 

Under  such  circumstances,  it  appears  to  us  that  the  plaintiff 
placed  himself  under  the  law  and  custom  of  brokers,  and  was 
chargeable  with  knowledge  of  what  that  usage  was,  and  intended 
to  be  bound  by  it  Indeed,  his  familiarity  with  the  language  of 
the  profession  warrants  the  belief  that  he  actually  knew  it  It 
would  be  gross  injustice  to  allow  him  now  to  reject  it 

IJnlees,  then,  the  decided  cases  expressly  require  a  different  con- 
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dusion,  we  cannot  hesitate  in  denying  to  the  plaintiff  the  relief  he 
aeeks. 

The  case  of  Nourse  v.  Pnrne  (4  John.  Ch.  Eep.  490 ;  7  id.  69) 
appears  to  us  so  applicable  to  the  present,  that  it  must  determine 
itj  unless  it  has  been  impaired  as  an  authority  by  other  cases.  The 
shares  had  been  transferred  to  the  defendants,  and  were  then  agreed 
to  be  held  as  collateral  security,  and  were  mingled  with  the  other 
stock  of  the  defendants,  without  certificates  taken  out ;  at  all  times 
they  had  in  their  names  an  amount  equal  to  those  deposited.  The 
case  of  Allen  v.  Dykers,  (3  Hill,  593,  and  7  Hill,  497,)  in  fact  affirms 
the  principle  of  Nourse  v.  Prime,  The  stock  was  pledged  under 
an  express  agreement,  contained  in  the  stock  note,  to  sell  the  same 
in  case  the  note  was  not  paid  at  maturity.  There  was  no  right  to 
sell  before.  The  amount  was  two  hundred  and  fifty  shares.  It 
was  carried  to  the  broker's  name  on  the  books,  where  it  stood  in 
common  with  other  stock  of  his.  He  transferred  all  that  he  had, 
except  seventy-two  shares,  before  the  note  matured;  and  after- 
wards sold  the  seventy-two  shares  at  a  much  less  price,  and  ap- 
plied the  proceeds  on  the  note.  It  was  held,  that  he  was  respon- 
sible for  the  highest  price  at  which  he  had  sold  stock  during  the 
running  of  the  note  for  all  the  shares  except  the  seventy-two,  and 
his  sale  of  these  was  ratified.  Thus,  they  were  held  to  be  the 
shares  of  the  plaintiff,  although  wholly  undistinguished,  and  were 
so  held  upon  the  doctrine  of  Nourse  v.  Prime. 

The  court  expressly  distinguish  the  case  before  it  on  the  ground 
that,  in  Nmirse  v.  Prime^  the  party  had,  at  all  times,  sufficient 
stock  under  his  control  to  enable  him  to  replace  the  deposited 
shares. 

With  respect  to  the  question  of  the  admissibility  of  evidence  as 
to  the  custom  of  brokers,  as  to  which  an  exception  was  taken  at 
the  trial,  in  Allen  v.  Dykers  it  was  ruled  out  expressly  on  the 
ground  that  it  would  be  in  direct  contradiction  to  the  fair  and  le- 
gal import  of  a  written  contract.  But  the  Chief- Justice  says,  "  it 
may  not  be  necessary  to  determine  what  effect  would  be  due  to 
such  prool^  in  the  case  of  a  simple  pledge  as  collateral  security, 
without  any  further  agreement  Possibly  the  known  usage,  in 
like  cases,  might  be  considered  as  attaching  itself  to  the  transac- 
tion, and  constituting  a  part  of  it" 

In  the  court  of  errors  (7  Hill,  497)  the  expressions  of  Chancellor 
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Walworth  and  of  Senator  Wright,  although  somewhat  more 
general,  place  the  inadmissibility  of  the  evidence  on  substantially 
the  same  ground:  it  would  contradict  the  written  agreement 
Perhaps  they  meant  to  be  understood,  that  the  usage  should  not 
be  allowed  to  control  the  general  law  in  the  case  of  a  mere  pledge 
as  security,  without  an  agreement.  But  this  may  properly  be  lim- 
ited to  such  a  case  as  the  one  before  them,  where  there  was  a  loan 
to  be  repaid  in  a  definite  period  and  security  deposited. 

It  is  not  essential  whether  this  evidence  is  admissible  or  not^  al- 
though our  impressions  are  it  was  so.  The  case  can  be  decided 
against  the  plaintiff  without  such  evidence.  There  was  nothing 
in  the  relation  of  the  parties  requiring  that  certificates  should  be 
taken  out  identifying  the  stock,  and  retained,  subject  to  the  plain- 
tifi^s  order,  upon  his  paying  the  balance.  The  defendants  were 
only  bound  to  have  enough  of  the  stock  on  hand  to  make  an  im- 
mediate transfer,  on  demand.  There  was  no  such  agreement  as 
in  Allen  v.  Dyhers^  making  the  right  to  sell  dependent  upon  the 
failure  to  pay ;  or  which,  in  the  language  of  Senator  Wright,  "ex- 
pressly prohibited  the  sale  of  the  stock  before  the  time  limited  for 
payment  of  the  money."  The  whole  object  and  intention  was,  that 
the  defendant  should  purchase  the  stock,  should  hold  it,  and 
should  sell  it.  A  transfer  to  the  plaintiff  was  not,  then,  contem- 
plated. 

It  has  been  urged,  that  without  the  taking  of  certificates,  and 
their  identification,  the  plaintiflf  would  have  been  subject  to  the  loss 
of  his  stock;  in  case  of  death  or  bankruptcy,  it  would  have 
gone  into  the  general  mass  of  his  estate. 

It  might  be  sufficient  to  say,  that  he  assumed  this  risk  when  he 
entered  into  the  transaction*  but,  in  the  case  as  presented,  it 
would  not  exist.  There  being  stock  enough  held  by  the  defend- 
ant to  answer  this,  and  all  similar  demands,  there  can  be  little 
doubt  that  it  would  be  selected  from  the  mass  of  the  estate,  and 
appropriated  to  the  use  of  those  for  whose  account^  and  with 
whose  funds,  it  had  been  purchased. 

We  consider  that  the  dismissal  of  the  complaint  was  right,  and 
judgment  must  be  entered  accordingly. 
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Sylvanus  B.  Stilwell  and  Nathaniel  Montboss  v.  John 

N.  Staples. 

A  lot  of  cloth  was  delivered  to  the  plaintiffB  by  the  defendant  to  be  manufactured 
into  clothing.  While  in  their  possession  it  waa  destroyed  by  fire.  The  plain- 
tiffiB  were  insured  to  the  amount  of  $27,600.  Their  own  stock  exceeded  that 
amount  condderably,  and  they  recovered  the  sum  of  $ 27 ,000  on  the  policies. 
The  goods  of  the  defendant  destroyed  were  of  the  value  of  $886.    The  policies 

contained  the  following  clause :  "  The Insurance  Company  doth  hereby 

insure  Stilwell  and  Montross  against  loss  or  damage  by  fire  to  the  amount  of 

$ ,  on  their  stock  of  ready-made  clothing,  and  other  hazardous  merchandise 

the  property  of  the  insured,  or  held  by  them  in  trust  or  on  commission,  or  sold 
but  not  delivered,  contained  in  the  building  No.  112  Fulton-street,  in  the  city 
of  New  York."  The  action  was  to  recover  the  amount  for  making  and  trim- 
ming the  cloth. 

By  another  clause,  the  property  held  in  "  trust  or  on  commission,  must  be  insured 
as  such,  otherwise  the  policy  will  not  cover  such  property." 

SM,  that  the  goods  of  the  defendant  were  goods  held  in  trust  by  the  plaintifis 
for  his  use ;  that  they  were  covered  by  the  policy ;  that  the  phrase  embraced 
and  designated  goods,  the  possession  and  custody  of  which  was  in  the  party 
effecting  the  insurance,  and  the  actual  ownership  in  the  party,  (the  defendant 
here), who  had  delivered  them,  and  that  the  defendant  was  entitled  to  offset  hia 
proportion  of  the  insurance  money  against  the  plaintiffiB'  demand  for  manufao- 
turing  the  cloth. 

The  words  in  the  policy  were  sufficient  to  cover  the  defendant's  goods ;  it  was  a 
just  presumption  that  they  were  used  to  protect  goods  so  situated ;  and  henoe 
the  burden  was  on  the  plaintiffs,  the  factors,  to  show  that  they  employed  them 
in  a  restricted  sense,  as  goods  for  which  orders  to  insure  had  been  received. 

(Before  Oakley,  Ch.  J.,  Hoftican  and  Slosson,  J.J.) 
Heard,  May ;  decided,  June,  1866. 

Case  upon  a  verdict  taken  for  the  plaintiffe  for  the  sum  of 
$882.97,  subject  to  the  opinion  of  the  court  at  General  Term,  and 
to  be  heard  there  in  the  first  instance  aa  to  the  defendant's  claim 
of  set-ofiF,  with  liberty  to  the  court  to  ascertain  by  reference  the 
amount  of  such  claim  if  allowed ;  and  tdso,  with  liberty  to  modify 
the  verdict,  and  to  give  judgment  for  the  defendant,  if  entitled 
thereto,  by  reason  of  the  set-offi  The  following  are  the  material 
&ctB  as  established  by  the  evidence  on  the  trial : — 

The  defendant  in  December,  1851,  delivered  to  the  plaintiJB&  a 
lot  of  goode  of  the  value  of  $2,700  or  $2,800,  to  be  made  into 
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clothing.  The  plaintifis  manufactured  and  delivered  a  part  of  this 
lot,  the  making  and  trimming  of  which  amounted  to  $656.76. 
The  defendant,  on  the  29th  of  March,  1852,  paid  the  plaintil& 
$1,000  on  account.  The  balance  of  the  lot  of  goods  sent  to  the 
plaintiffs,  of  the  value  of  $885.14,  was,  while  in  their  possession, 
and  on  the  28d  of  January,  1852,  destroyed  by  fire.  The  plain- 
tiflfe  were  insured  against  loss  by  fire  to  the  amount  of  $27,600 ; 
and  their  own  stock,  which  was  destroyed,  and  covered  by  the 
policies,  was,  according  to  their  own  estimate,  of  the  value  of 
$34,585.41 ;  and  it  was  admitted  that  they  received  within  sixty 
days  after  the  fire,  of  various  insurance  companies,  the  sum  of 
$27,000.  The  policies  of  insurance  on  which  the  plaintifl&  re- 
ceived that  sum,  were  upon  "their  stock  of  ready-made  clothing, 
and  other  hazardous  merchandise,  the  property  of  the  insured,  or 
held  by  them  in  trust  or  on  commission,  or  sold  but  not  delivered, 
contained  in  the  building.  No.  112  Fulton-street,  in  the  city  of 
New  York."  The  policies  were  dated  in  May,  1851.  The  action 
is  for  the  balance  of  the  bill  for  making  and  trimmings,  viz., 
$656.76. 

It  was  proved  that  the  plaintiffs  had  at  the  time  of  the  fire,  no 
other  goods  in  the  store  than  those  of  the  defendant  and  their 
own.  It  was  also  proven  that  the  goods  of  the  plaintifife  which 
were  burnt  had  not  been  manufactured.  The  policies  in  this  case 
have  also  the  following  clause  among  the  conditions :  "  Property 
held  in  trust  or  on  commission  must  be  insured  as  such,  otherwise 
the  policy  will  not  cover  such  property ;  and  in  case  of  loss  the 
names  of  the  respective  owners  shall  be  set  forth  in  the  prelimi- 
nary proofs  of  such  loss,  together  with  their  respective  interests 
therein.  Goods  on  storage  must  be  separately  and  specifically 
insured." 

There  was  also  a  clause  in  the  body  of  the  policy,  "  that  the 
loss  or  damage  by  fire  was  to  be  estimated  according  to  the  true 
and  actual  cash  value  of  the  said  property  at  the  time  the  same 
shall  happen."  It  is  contended  by  the  defendant  that  his  goods 
were  embraced  within  the  policies,  and  that,  inasmuch  as  the 
money  paid  by  the  insurance  companies  was  paid,  as  much  on  his 
goods  as  on  those  of  the  plaintiffs',  they  cannot  separate  and  apply 
it  exclusively  to  themselves ;  and  that  the  plaintiffs  should  aJlow 
him  a  pro  rcUa  share  of  the  amount  so  received.    This  is  set  up 
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specifically  among  the  defences  in  the  answer,  as  a  counterclaim 
and  set-off  to  the  plaintiffs'  demand.  The  court  refiising  to  submit 
the  case  to  the  jury,  a  verdict  was  taken  by  consent  for  the  plain- 
tiff for  the  sum  of  $832.97,  the  balance  of  their  account  and  in- 
terest, subject  to  the  opinion  of  the  court,  with  liberty  to  ascertain 
by  reference,  (if  the  defendant  were  entitled  to  a  set-off),the  proper 
amount,  and  to  modify  the  verdict  and  give  judgment  for  the 
defendant 

The  other  material  &cts  are  stated  in  the  opinion  of  the  court 

D.  D.  Ftdd,  for  the  plaintij& 

G.  B.  Smiihj  for  defendants. 

By  the  Court.  Hoffman,  J. — ^The  plaintiffe  were  manufac- 
turers of  cloths.  It  was  part  of  their  business  to  receive  clotlis 
fix>m  others,  make  them  up  into  wearing  apparel,  supply  the 
trimmings,  and  transmit  them  to  the  owners.  They  had  received 
goods  of  the  defendant  for  this  purpose  to  a  large  amount  The 
right  of  property  was  undoubtedly  in  the  defendant  as  owner, 
subject  to  a  lien  for  the  labor  and  expenditure  of  the  plaintiff. 
The  answer  and  reply  sufficiently  show  the  ownership.  By  the 
policies  taken  out,  the  plaintiffs  insure  their  stock  of  ready-made 
clothing,  and  other  hazardous  merchandise  contained  in  the 
building  No.  112  Fulton-street  And  they  insure  goods  speci- 
fied as  of  four  classes :  1st,  goods  their  own  property ;  2d,  goods 
held  on  commission ;  3d,  those  sold  but  not  delivered,  where,  for 
example,  by  the  sale  the  right  of  property  would  be  transferred ; 
and  4th,  goods  held  by  them  in  trust  The  question  is,  whether 
we  can  consider  these  words  to  have  been  used  in  such  a  sense  as 
vnll  cover  goods  in  the  situation  of  those  of  the  defendants  ? 

1st  The  business  of  the  plaintiffs  was  that  of  dealers  in  cloth, 
and  manu&cturers  of  it  into  ready-made  apparel.  They  manu- 
&ctured  their  own  cloth,  and  the  cloth  of  others,  thereby  adding 
trimmings  as  well  as  labor.  They  also,  it  is  alleged,  sold  on 
commission  cloths,  manufactured  or  otherwise. 

The  goods  in  question  were  part  of  a  quantity  of  cloths  re- 
ceived before  the  fire,  and  were  on  hand  at  the  time  of  the  fire, 
not  noanufiM^ured.  They  were  the  property  of  the  defendant 
D.— VL  5 
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with  a  lien  for  any  expenses  of  storage  or  otherwise  which  the 
plaintiff  had  incurred 

It  is  an  admitted  rule,  that  an  insurance  may  be  effected  so  as 
to  protect  an  interest  undefined,  and  an  interest  of  parties  not 
designated,  or  unknown. 

In  Finney  v.  Bedford  Commercial  Insurance  Co.  (8  Metcal^ 
348)  this  rule  was  recognized ;  but  it  was  held  that  there  must 
be  words  used  in  the  policy  sufficient  to  cover  the  interest  un- 
known, or  of  persons  unknown  to  the  assurers.  The  appropriate 
form  of  the  policy  in  such  a  case  is,  "  for  himself  and  other  own- 
ers," or,  "for  whom  it  may  concern,"  or  other  words  indicating 
that  the  insurance  is  to  embrace  an  interest  beyond  that  of  the 
party  in  whose  name  the  policy  is  issued.  Such  words,  or  equiv- 
alent ones,  being  introduced  into  the  policy,  the  rules  of  law  then 
authorize  extrinsic  evidence  as  to  the  persons  who  are  parties 
in  interest,  and  who  may  enforce  their  claims  upon  such  policy 
though  not  particularly  named  therein. 

In  Forest  v.  The  Fulton  Ins.  Co.^  (1  Hall  Hep.  84),  Justice  Oak- 
ley says,  that  the  words  in  a  fire  policy,  "  held  in  trust  or  on  com- 
mission," are  equivalent  to  the  words  "  for  whom  it  might  con- 
cern," in  a  marine  insurance.    See,  further,  2  Duer  on  Insurance, 

§21. 
There  is  one  proposition,  the  truth  of  which,  if  established,  will 

go  &r  to  settle  the  case  in  favor  of  the  defendant    Suppose  that^ 

at  the  time  of  the  fire,  there  had  been  no  goods  In  the  store  but 

those  of  the  defendant,  would  not  the  plaintiff  have  been  entitled 

to  recover  the  amount  of  their  loss  ?    K  they  would  have  been  so 

entitled,  must  they  not  necessarily  have  recovered  the  amount  for 

the  use  of  the  defendant,   deducting  their  own  claim  for  work  or 

charges? 

It  seems  to  me  the  first  proposition,  and  of  course  the  last,  must 
be  answered  in  the  affirmative. 

I  do  not  propose  to  examine  any  other  case  to  prove  this  than 
that  of  De  F<yrest  v.  The  FulUm  Fire  Ins.  Co.  (1  HaU's  Sup.  Court 
Bep.  84.)  I  have  not  found  that  the  principle  of  this  case  has 
ever  been  shaken.  The  action  was  there  against  the  company,  by 
the  party  in  whose  name  the  policy  was  made. 

In  the  first  place,  every  clause  which  is  material  in  the  present 
poUcy  is  contained,  in  almost  the  identical  language,  in  that  in 
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the  case  referred  to.  The  clause  as  to  goods,  "  the  property  of 
the  assured,  or  held  in  trust  by  them,  or  on  commission,"  was  iden- 
tical. A  clause  in  the  latter  case  was,  "goods  held  in  trust,  or  on 
commission,  are  to  be  declared  as  such ;"  in  the  present  case  it  is, 
"  property  held  in  trust,  or  on  commission,  must  be  insured  as 
such ;  otherwise  it  will  not  be  covered  by  fhe  policy." 

Next,  at  the  trial  imder  the  direction  of  the  court,  three  sched- 
ules of  property  were  made  out ;  one  showing  the  property  ab- 
solutely owned  by  the  plamtifb,  in  the  store,  at  the  time  of  the 
fire;  another  showing  the  goods  insured  by  express  orders  of  the 
owners ;  and  a  third  of  the  goods  held  by  the  plaintiff,  for  sale  on 
commission,  and  for  which  no  orders  had  been  received  to  insure. 

The  counsel  of  the  defendant  admitted  a  right  of  recovery  for 
all  the  goods,  the  absolute  property  of  the  plaintiffs,  and  those  for 
which  insurance  had  been  ordered.  They  allowed  a  right  to  re- 
cover, also,  upon  the  other  goods,  to  the  extent  of  the  plaintifb' 
liens,  but  denied  a  right  to  recover  for  any  value  beyond  that 
amount,  that  is,  the  value  of  the  goods  to  the  consignor. 

The  court  decided  that  the  plaintiffe  could  recover  this  value. 

The  case  involves  these  points :  1st.  An  insurance,  in  a  running 
poUcy  against  fire,  is  available  for  any  goods  in  the  store  insured 
at  the  time  of  the  fire,  even  if  none,  or  more,  or  less,  or  different 
goods  were  in  it,  at  the  date  of  the  policy.  No  one  will  contest 
the  truth  of  this  proposition,  in  the  absence  of  different  express 
stipulations. 

2d.  That  as  it  is  not  essential  to  have  had  t^e  goods  specified, 
so  it  is  immaterial  to  have  the  owners  designated.  Whatever 
goods  were  in  the  store  on  consignment,  at  the  time  of  the  loss, 
were  covered,  to  whomsoever  they  belonged;  and  the  successive 
owners  of  such  goods  were  respectively  covered,  while  they  were 
in  the  store,  although  not  one  of  them  was  known  or  named.  I 
apprehend  that  this  proposition,  also,  may  be  abundantly  proved 
by  other  cases. 

Sd.  The  consignees  for  sale  had  a  right  and  power  to  insure, 
without  orders  from  the  principal  for  what  was  his  interest  in 
those  goods,  beyond  their  own  interest  for  advances  and  charges. 

And  lastly,  that  the  &ct  of  a  policy  covering,  in  terms,  goods 
held  on  consignment,  and  that,  at  the  time  of  the  loss,  some  goods 
were  so  held,  enabled  the  consignees  to  recover  their  whole  value 
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in  their  own  action.  And  I  deduce,  from  a  careful  study  of  this  case, 
that  the  decision  was  reached  without  any  dependence  upon  the 
usage  to  insure  in  New  York,  which  the  jury  found,  and  that  it 
would  have  been  precisely  the  same  if  not  a  word  of  evidence  as 
to  such  usage  had  been  given.  Justice  Oakley  expressly  sayfl; 
"  that  in  the  view  he  had  taken  of  the  case,  the  usage  found  by 
the  jury  had  no  material  bearing  upon  it" 

Again,  the  ca£ie  is  decisive  of  the  present  as  to  the  third  clause 
of  this  policy.  The  third  clause  of  that  policy  was  exactly  the 
same  in  meaning.  It  was  fulfilled  by  the  general  language  in  the 
body  of  the  instrument,  "  goods,  as  well  the  property  of  the  as- 
sured, as  held  by  them  in  trust  or  on  commission.'' 

The  language  of  Mr.  Justice  Oakley  is,  "  the  whole  tenor  of  the 
policies  shows  that  all  goods  covered  by  them  were  considered  to 
the  same  extent,  and,  for  all  the  purposes  of  the  insurance,  as  the 
property  of  the  assured." 

When  I  closely  apply  this  decision  to  the  present  case  I  confess 
my  inability  to  distinguish  them.  The  goods  here  were  in  the 
possession  of  the  plaintiffs,  with  a  qualified  interest  in  them  up  to 
the  amount  of  any  charges  respecting  them.  Beyond  this  the  en- 
tire ownership  was  in  the  defendants.  In  the  case  of  De  Forest 
the  goods  were  in  the  possession  of  the  consignees,  with  a  quali- 
fied interest  in  them  for  advances  and  charges,  and  then  an  entire 
interest  in  others.  The  goods  there  were  covered  for  an  interest 
in  others  in  which  the  nominal  insured  had  not  the  slightest  par- 
ticipation ;  the  goods  here  are  exactly  in  the  same  position.  The 
goods  there  were  comprised  in  the  policy,  though  unknown  and 
without  specification,  and  though  the  owners  were  unknown  and 
unnamed,  their  interest  was  represented  by  the  nominal  assured ; 
the  interest  of  owners  of  goods  held  in  trust  in  the  present  case  is 
also  thus  represented. 

Upon  the  proposition  now  discussed,  there  would  then  remain 
one  single  point  to  be  determined  to  render  De  Forest  v.  The  Fulr 
ton  Company  perfectly  applicable  and  decisive.  It  is,  have  we  a 
right  to  say,  that  goods  in  the  store  of  the  plaintiffs,  and  held  or 
possessed  by  them  under  the  circumstances  in  which  the  defend- 
ant was  possessed,  were  goods  held  in  trust  within  the  sense  of 
the  policy?  It  is  to  be  admitted  that  the  defendant  here  is  to 
sustain  the  affirmative  of  this  proposition. 
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The  sense  which  a  legal  mind  attributes  to  the  term  trustee  and 
trust  estate,  in  connection  with  real  property,  is  forced  and  un- 
natural, when  applied  to  parties  in  their  present  relative  position 
in  this  suit.  To  suppose  that  a  merchant,  when  he  speaks  of  goods 
held  in  trust  by  him,  means  that  he  has  the  absolute  legal  title, 
and  sqme  one  else  an  absolute  right  to  the  interest,  profits,  or 
avails,  seems  to  me  simply  preposterous.  Much  the  most  natural 
meaning  is,  that  he  refers  to  goods  of  which  he  has  the  possession 
or  control,  and  some  one  else  the  ownerehip.  But  such  a  mean- 
ing, and  its  application  to  particular  cases,  would  much  depend 
upon  the  nature  of  the  merchant's  business. 

We  may  not  discard  these  terms  from  the  policy.  We  have  a 
right  to  assume  that  the  parties  intended  something  by  using 
them.  What  was  it  that  they  intended?  It  was  not  to  cover 
goods  consigned  to  them  for  sale;  it  was  not  goods  their  own 
property  previous  to  a  sale,  but  sold  and  not  yet  delivered ;  and 
it  was  not  goods  their  own  absolute  unqualified  property.  They 
intended  to  cover  goods  held  in  trust ;  and  goods  held  in  trust  did 
not  fall  within  either  of  these  classes.  What  goods,  then,  were 
held  in  trust  by  them  at  the  date  of  the  policy,  at  the  time  of  the 
loes,  and  through  the  intermediate  period  ? 

The  case  of  Siter  v.  Morse  (1  Harris,  218)  is  expressly  in  point 
The  action  was  to  recover  a  proportionate  amount  of  a  loss  re- 
covered from  one  insurance  company.  The  policy  was  on 
$10,000,  upon  merchandise  generally,  and  without  exception, 
their  own  or  held  in  trust,  or  on  consignment,  contained  in  the 
brick  building,  A;c. 

The  defendants  received  goods  in  boxes,  said  to  contain  furni- 
ture, apparel,  and  books ;  and,  at  the  time  of  the  fire,  held  these 
on  deposit,  subject  to  the  plaintiff's  order,  and  had  in  the  ware- 
house other  merchandise,  their  own  and  on  consignment,  to  the 
value  of  $12,026.25. 

The  action  for  a  proportionate  amount,  $1000,  was  sus- 
tained. 

Stroud,  J.,  said  "  the  expression  *  held  in  trust,'  to  say  nothing  of 
the  broad  term,  *  on  consignment,'  seems  to  me  to  comprehend 
and  protect  the  plaintiff's  goods."  He  quotes  the  definition  of  a 
bailment  by  Sir  William  Jones  and  Justice  Story,  and  holds  that 
it  was  goods  in  the  possession  of  the  plaintiffs  at  the  time  of  the 
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fire.  That  the  trustee  may  insure  and  recover  the  amount,  for  the 
benefit  of  the  party  really  interested,  has  long  since  ceased  to  be 
an  open  question.  De  Forest  v.  The  Fulton  Insurance  Company  is 
cited  and  relied  upon.  Why,  having  provided  for  their  own 
property,  and  property  held  on  consignment,  was  that  held  in 
trust  mentioned?  What  else  does  it  mean  in  this  connection 
but  property,  the  custody  and  possession  of  which  was  in  them- 
selves, but  the  actual  ownership  in  others? 

This  opinion  was  adopted  by  the  court  above.  Watkins  v.  De- 
vanay  (1  Porter,  Alabama  Rep.  251),  was  in  some  respects  similar. 
The  owner  of  goods  placed  in  defendants'  store,  to  be  sold  at  auc- 
tion, had  a  right  to  adopt  the  insurance  against  the  underwriters, 
and  no  less  against  the  trustee  or  agent  who  received  the  money, 
and  this  after  the  los^.  It  is  true  the  agent  had  inserted  the  goods 
in  his  schedule  rendered  to  the  insurers. 

It  remains  but  to  add,  that  the  defendants  in  this  case  were  war- 
ranted in  adopting  the  insurance  as  made  on  their  own  account^ 
even  after  the  loss.  Mr.  Duer  has  collected  the  authorities  both 
foreign,  English,  and  American,  (2  Duer  on  Insurance,  §  24.)  The 
rule  was  expressly  recognized  in  the  late  case  of  AfiUenberger  v. 
Beam,  (9  How.  198.) 

The  words  then  being  clearly  sufficient  to  cover  the  defendant's 
goods,  it  being  a  just  presumption  of  law,  that  they  were  used 
by  the  plaintiffe  and  inserted  in  the  policy  to  cover  goods  so  situ- 
ated, the  burden  was  on  the  plaintiflfe  to  show  that  they  did  em- 
ploy them  in  a  restricted  sense ;  as,  for  example,  only  to  cover 
goods  held  in  trust  for  which  orders  to  insure  had  been  received. 
Lee  Ins.  Co,  v.  Updegrast,  (21  Tenn.  Rep.  518). 

In  our  opinion  there  is  no  reason  to  change  the*  result  at  which 
the  court  before  arrived. 

Judgment  in  favor  of  the  defendant  for  the  ofifeet  claimed. 
The  amount  will  be  adjusted  by  one  of  the  Judges. 

In  the  opinion  delivered  by  me  in  May  Term,  I  treated  the  evi- 
dence of  witnesses,  as  to  the  acceptation  of  the  terms  used,  as  ad- 
missible. A  custom,  it  seemed  to  me,  whether  as  to  acts,  or 
meaning  of  language,  is  but  an  aggregation  of  the  practice  of  in- 
dividuals, and  if  this  is  deposed  to  without  objection,  as  in  the 
present  case,  it  might  be  considered  in  the  court  above,  although 
certainly  the  proper  question  would  have  been,  what  the  custom 
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of  those  engaged  in  such  business  was?    My  brethren  are  not  to 
be  understood  as  concurring  in  these  views,  and  find  it  unneoe&- 
sary  also  to  express  a  decided  dissent  from  them. 
The  decision  rests  upon  the  general  ground  stated. 

Note. — Since  the  decision  of  this  cause,  I  have  met  with  the  ease  of  Waien  y. 
The  Monarch  Life  In*.  Camp.,  (6  Ellis  A  Blackbnrn,  872 ;  2  Br.  1866.)  The  qoea- 
tion  was  similar  in  every  particular,  except  that  the  amount  of  insurance  covered 
the  factor's  goods  and  left  a  surplus.  The  deeidon  was,  that  the  policy  covered 
goods  held  like  the  present. 


John  Hall  v.  Joseph  Naylob. 

Upon  a  credit  purchase  of  goods* the  insolvency  of  the  purchaser,  and  his  conceal- 
ment of  the  fact,  is  not  of  itself  sufficient  to  v<icate  the  purchase  for  fraud. 

The  best  inquiry  is,  did  the  party  purchase  the  goods  with  the  intention  not  to  pay 
for  them  ? 

If  actual  insolvency  is  proven,  and  a  transfer  of  property  to  pay  creditors  speedily 
follows  the  transaction,  evidence  may  be  admitted  of  representations  of  sol- 
vency  made  upon  other  purchases  about  the  same  period,  from  other  persona. 

And  such  evidence  may,  in  that  case  be  given,  although  no  representation  of  sol- 
Tenoy  was  made  in  the  case  before  the  court 

(Before  Oaklet,  Ch.  J.,  Hoftican  and  Slosson,  J.J.) 
Heard,  May ;  decided,  June,  1866. 

Appeal  from  a  judgment^  a  bill  of  exceptions  being  made  at 
the  trial. 

The  action  was  to  recover  the  possession  or  value  of  a  lot  of  ho- 
siery and  embroideries,  worth  $629-,^,  delivered  by  the  plaintifF,  an 
importer  in  New  York,  to  Adam  Kerr  and  Charles  W.  Adams,  com- 
posing the  firm  of  Kerr  &  Co.,  retail  dry  goods  merchants,  doing 
business  at  No.  767  Broadway,  on  the  25th  and  81st  days  of  March, 
1864,  which  they  fraudulently  pretended  to  buy  on  a  credit  of 
eight  months.  Fourteen  days  afterwards,  they  made  a  general 
assignment  of  all  their  goods  to  the  defendant  Naylor,  in  trust  for 
creditors.  Under  this  assignment,  Naylor  claimed  possession  of 
the  property  in  question. 

The  plaintiff  demanded  it  of  hira,  and  he  refused  to  deliver  it. 
This  action  was  brought  April  26,  1854,  and  requisition  made  to 
the  sheriff  to  take  possession  of  the  property  for  the  plaintiffl 


72  CASES  m  THE  SUPEEIOR  COUET. 

Hall  V.  Naylor. 

On  the  28tli  of  April,  (before  the  sheriflf  had  gotten  physical  pofl- 
seasion  of  all  the  property,  having  yet  picked  out  only  those  of 
value,  $522iTnr,)  Naylor  gave  the  undertaking  for  that  purpose  re- 
quired by  law,  and  thereby  claimed  to  have  all  the  property  men- 
tioned in  the  complaint  returned  to  him.  The  undertaking  of 
Naylor,  executed  by  himself,  recited  that  the  sheriff  had  taken  all 
the  property.  The  sheriff  thereupon  delivered  back  to  Naylor 
the  property  he  had  taken,  and  made  return  to  the  plaintiff^s 
requisition  that  he  had  taken  all  the  property  from  the  defendant, 
and  upon  the  giving  of  the  defendant's  undertaking,  and  the  jus- 
tification of  sureties,  had  delivered  all  the  property  back  to  the 
defendant. 

The  complaint  averred,  among  other  things,  a  delivery  before 
suit  of  all  the  property  mentioned  in  the  complaint  to  Naylor. 
The  answer  of  Naylor  denied  every  thing  except  this  delivery  of 
the  property  in  question  to  him,  and  denies  specially  any  such 
delivery  only  from  the  plaintiff. 

Upon  the  trial,  the  case  havipg  been  summed  up,  the  defend- 
ant's counsel  duly  requested  the  Jostiee  to  charge  the  jury  as 
follows : 

1st.  That  if  no  representations  were  made  to  the  plaintiff  by 
said  Adam  Kerr  &  Co.,  at  the  time  of  said  purchase  of  said  goods 
and  merchandise,  the  defendant  is  entitled  to  recover. 

2d.  That  if  no  representations  were  made  by  said  Adam  Kerr 
k  Co.  to  the  plaintiffs  at  the  time  of  said  purchase,  proof  of  nearly 
contemporaneous  fraudulent  representations  to  other  persons  does 
not  show  that  the  said  purchase  was  fraudulent. 

8d.  That  defendant  under  no  circumstances  can  be  held  liable 
for  more  than  the  amount  of  goods  and  merchandise  which  actually 
oame  into  his  hands,  and  that  there  is  no  evidence  that  more  than 
$622.51  worth  of  goods  ever  came  into  his  hands. 

4th.  That  there  is  no  evidence  to  show  that  there  was  a  relation 
of  sp^ial  confidence  or  trust  between  the  plaintiff  and  Kerr  k 
Co.,  which  imposed  upon  Kerr  &  Co.  the  legal  obligation  to  dis- 
close their  pecuniary  circumstances  to  the  plaintiff,  or  which  made 
the  purchase  fraudulent  in  consequence  of  the  omission. 

6th.  That  it  is  not  enough  for  the  jury  to  find  that  Kerr  &  Co. 
had  reason  to  know  they  were  insolvent  in  order  to  make  the  pur^ 
chase  fraudulent    They  must  find  that  they  actually  bought  the 
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goods  and  merchandise  with  the  predetermined  intention  not  to 
pay  for  them. 

Thereupon  the  said  Justice  charged  the  jury  as  requested  by 
defendant's  counsel  in  his  fifth  propasition,  with  the  modifications 
contained  in  the  charge,  but  declined  charging  the  jury  as  requested 
in  his  first,  second,  third,  and  fourth  propositions,  to  which  de- 
cision upon  each  of  said  propositions  the  counsel  for  the  defendant 
did  then  and  there  duly  except. 

Thereupon  the  said  Justice  proceeded  to  charge  the  jury  as  fol- 
lows : 

The  question  in  this  case  is,  whether  there  was  fraud  in  the  pur- 
chase of  these  goods?  This  is  a  question  for  the  jury.  Did  Kerr 
&  Adams,  when  they  bought  these  goods,  buy  them  with  intent  not 
to  pay  for  them  ?  If  so,  the  purchase  was  fraudulent  and  void,  and 
the  plaintiff  is  entitled  to  recover.  In  passing  upon  this  ques- 
tion, the  jury  must  look  at  all  the  attendant  facts  and  circum- 
stances calculated  to  throw  light  upon  the  motives  of  Kerr  &  Adams 
in  procuring  the  goods  in  question  of  the  plaintiff*.  Mere  insolvency 
is  not,  of  itself,  conclusive  evidence  of  fraud ;  the  party  may  not 
know  or  believe  himself  to  be  insolvent.  If  he  does  know  it,  and 
conceals  the  fact  from  the  party  with  whom  he  deals,  he  acts 
jfraudulently.  Where  a  merchant  is  insolvent,  and  knows  it,  and 
goes  into  the  market  and  buys  of  a  party  who  has  no  reason  to 
suppose  that  he  is  not  solvent,  and  makes  no  disclosure  of  his  real 
condition,  or  represents  himself  to  be  solvent,  it  is  a  fraud,  and  the 
presumption  is,  that  the  party  purchased  with  an  intent  not  to  pay 
for  the  goods,  especially  if  such  purchase  is  followed  by  an  imme- 
diate assignment.  In  this  case  no  representations  are  shown  to 
have  been  made  to  the  plaintiff".  If  a  man,  applying  to  buy 
goods  imder  circumstances  requiring  him  to  tell  the  truth,  as 
where  he  is  in  feet  insolvent,  and  knows  it,  and  expects  to  fail, 
and  to  be  unable  to  pay  for  the  goods,  omits  to  tell  the  truth  and 
suppresses  it,  with  fraudulent  intent,  and  the  goods  are  delivered 
to  him  in  reliance  upon  his  integrity  and  solvency,  he  is  equally 
guilty  of  fraud  in  procuring  the  goods  as  if  he  made  a  direct  false 
representation.  A  suppression  of  facts,  material  to  be  made  known 
by  a  man  applying  to  another  for  credit  on  a  sale  of  goods,  is  as 
finaudulent  in  intent,  and  as  injurious  in  its  consequences,  as  direct 
fidsehood,  and  the  fraudulent  intent  may  be  inferred  from  the  fact 
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of  the  suppression  under  such  circumstances.  K  Kerr  &  Adams 
knew  of  their  insolvency,  and  concealed  it  from  the  plaintiff  to 
induce  him  to  part  with  his  goods,  and  thus  procured  the  goods 
of  the  plaintiffs  with  intent  not  to  pay  for  the  same,  it  was  a  fraud, 
and  the  jury  must  find  for  the  plaintiff.  If  the  jury  find,  how- 
ever, that  they  procured  the  goods  of  the  plaintiff  without  such 
fi^udulent  intent  not  to  pay  for  them,  they  must  find  for  the  de- 
fendant. 

If  the  jury  find  for  the  plaintiff,  they  will  find  specifically. 

1st  The  value  of  all  the  property  mentioned  in  the  complaint 
at  the  time  the  suit  was  brought,  April  26th,  1854. 

2d.  The  value  of  that  portion  picked  out  by  the  sheriff  or  the 
plamtiff^s  agents. 

8d.  The  value  of  that  portion  not  shown  to  have  been  thus 
identified  by  the  sheriff,  or  the  plaintiflPs  agents. 

4th.  The  damages  the  plaintiff  has  sustained  by  the  detention 
of  the  goods  since  suit  brought.  The  interest  on  the  whole  value 
is  a  proper  measure  of  such  damages. 

It  Was,  thereupon,  agreed  by  the  counsel  for  the  respective  par- 
ties, that  the  property  had  been  consumed,  and  a  redelivery  there- 
of could  not  be  had. 

The  jury  rendered  a  verdict  for  the  plaintiff,  which  is  filed  and 
made  part  of  the  judgment  roll.  Whereupon,  on  due  notice,  judg- 
ment was  entered  for  the  plaintiff  in  conformity  therewith. 

The  jury  also  answered  the  questions  specifically,  which  answers 
it  is  not  necessary  to  state. 

A.  Matthews,  for  the  plaintiff. 

J.  Woodbury,  for  defendant. 

By  the  Couet.  Oaklet,  Oh.  J. — ^The  following  propositions 
involve  all  the  material  points  raised  in  the  case,  and  decide  the 
exceptions. 

We  are  of  the  opinion  that  it  is  not  enough,  in  order  to  avoid  a 
credit  purchase  of  goods,  that  it  turns  out  the  purchaser  was  in- 
solvent at  the  time,  and  had  ground  to  suppose  himself  insolvent 
The  proposition  that  a  purchaser  upon  credit  stands  in  a  confiden- 
tial ration  to  his  creditor,  so  as  to  bind  him  to  disclose  his  situa- 
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tion,  without  any  inquiry  by  the  seller,  is  not  sustained  by  any 
sufficient  authority. 

If,  at  the  time  of  a  credit  purchase,  the  party  is  hopelessly  in- 
solvent, and  knows  it,  and  such  purchase  is  speedily  followed  by 
a  transfer  of  all  his  property  for  the  payment  of  his  debts,  evidence 
may  be  admitted  of  other  transactions  with,  or  other  declarations 
to  different  parties,  about  the  same  period,  tending  to  the  conclu- 
sion of  a  general  design  to  defraud  creditors  by  fraudulent  pur- 
chases. 

The  test  inquiry  in  such  cases  is,  did  the  party  purchase  the 
goods  in  question  with  an  intention  not  to  pay  for  them  ?  and  the 
seller,  after  making  such  a  case  as  is  above  stated,  may  introduce 
evidence  of  representations  of  solvency  and  credit  to  other  per- 
sons about  the  same  time. 

It  makes  no  difference,  in  the  application  of  this  rule,  that  no 
positive  representation  of  solvency  was  made  in  the  case  before 
the  court. 

The  last  two  clauses  of  the  charge  of  the  Judge  submitted  the 
case  to  the  jury,  with  the  point  of  law  correctly  stated.  Even  if 
previous  parts  of  the  charge  admit  of  a  construction  not  strictly 
accurate,  we  are  of  opinion  that  such  parts  are  to  be  controlled 
by  the  subsequent  clauses. 

Applying  these  principles  to  the  facts  of  the  case,  we  have  no 
doubt  that  the  judgment  should  be  affirmed 

Order  accordingly. 
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John  J.  Godin  v.  The  Bank  or  the  Commonwealth. 

Although  tho  date  of  a  bank  check  is  not  material  to  its  validity,  it  determiDes  the 
time  of  its  payment  Hence,  the  payment,  by  a  bank,  of  a  post-dated  check 
before  the  day  upon  -which  it  is  dated,  is  a  payment  in  its  own  wrong,  and  tha 
money  so  paid  remains  to  the  credit  of  the  drawer. 

The  assignee,  in  good  faith,  of  this  fand,  may  maintain  an  action  against  the  bank 
for  its  recovery. 

A  Judge  is  not  bound  to  submit  a  question  of  fact  to  the  jury,  -when  their  verdict, 
if  contrary  to  his  views  of  the  testimony  and  its  legal  effect,  would  be  eertainly 
set  aside,  as  against  law  and  evidence. 

(Before  Oaklkt,  Ch.  J.,  Dckr  and  Slosson,  J.J.) 
June  Term,  1856. 

Appeal  from  a  judgment  at  Special  Term  in  favor  of  the 
plaintiff,  and  denying  a  motion  for  a  new  trial. 

The  action  was  brought  to  recover  the  sum  of  $90,  the  amount 
of  a  check  drawn  by  Shufeldt  Brothers  &  Co.,  in  favor  of  the 
plaintiff,  upon  the  defendant,  and  dated  the  14th  of  July,  1855. 
The  plaintiff  also  claimed  to  recover  by  virtue  of  an  assignment 
made  to  him,  by  Shufeldt  Brothers  &  Co.,  on  the  13th  of  July, 
1855,  of  all  the  moneys  then  due  to  them  from  the  bank. 

The  answer  denied  generally  the  allegations  of  the  complaint, 
and  set  up,  as  a  separate  defence,  that  on  the  12th  of  July,  1865, 
there  had  been  a  final  settlement  of  all  accounts  between  the  firm 
of  Shufeldt  Brothers  &  Co.  and  the  bank ;  that  upon  this  account- 
ing the  sum  of  $10.21,  and  no  more,  was  found  to  be  due  to  the 
firm,  which  was  then  paid  to  them,  and  accepted  by  them,  in  full 
satisfaction  and  discharge  of  all  their  claims ;  and  that,  at  no  time 
afl«r  the  12th  of  July,  had  the  bank  in  its  possession  any  money 
or  funds  belonging  to  Shufeldt  Brothers  k  Co. 

Upon  the  issue  raised  by  the  pleadings,  the  cause  was  tried  at 
a  Trial  Term  in  December,  1856,  and  the  following  were  the  pro- 
ceedings on  the  trial. 

The  plaintiff  called  as  a  witness  George  A.  Shufeldt,  Jr.,  who 
was  sworn,  and  testified :  That  he  was  a  member  of  the  firm  of 
Shufeldt  Brothers.  That  in  July  last  that  firm  kept  an  account 
with  the  Bank  of  the  Commonwealth.  That  account  was  bal- 
anced on  the  11th  or  12th  of  July.    I  think  the  12th. 
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A  joung  man  came  on  that  day  from  the  bank  between  two 
and  three  o^clock  in  the  afternoon,  handed  me  the  pass-book  and 
some  vouchers,  and  said  the  bank  wished  to  close  the  account  I 
told  him  that  I  did  not  transact  the  business  of  the  firm,  and  knew 
nothing  about  it.  There  were  six  checks  returned  at  the  time 
with  the  pass-book.  I  did  not  examine  the  account  or  vouchers 
while  the  young  man  was  there.  About  an  hour  after  I  found 
that  two  of  these  six  checks,  each  for  $45.81  were  dated  the  25th 
day  of  July,  and  that  they  had  been  paid  before  they  were  due. 
The  next  day  I  sent  these  two  checks  to  the  bank.  Mr.  Winne 
took  them  for  me.  He  returned  without  the  money.  I  then  ex- 
ecuted an  assignment  to  Godin. 

The  following  is  a  copy  of  the  account,  as  it  appears  in  the  pass- 
book, from  the  7th  of  July,  1855,  inclusive; 


Shufeldt  Bros.  &  Co. 


1856. 

1855. 

July    9 

To  cash,                E.  $21  00 

July   7 

Balance,  $125  88 

"    10 

"     "    $700  00 

"      9 

By  cash,   400  00 

U          U 

"     "        54  00 

"    10 

"      "       360  00 

U          (1 

"     "        45  31 

a       (( 

"     "        46  31 

811  62 

"  11 

"  Balance,                  10  21 

1856. 

5  Touchers  returned,  876  83 

875  88 

1866. 
July  11 

July  12 

To  caah,                       10  21 

Balance,     10  21 

On  the  14th  Mr.  Winne  went  again  with  a  check,  drawn  by 
Shufeldt  Brothers,  for  the  balance. 

Being  cross-examined,  the  witness  says : 

I  signed  the  check  for  $10.21  now  shown  to  me — 


No. 
Pay  to 


New  York,  July  12, 1855. 
Bakk  of  the  Commonwealth, 

or  Bearer, 
Ten  21-100  Dollars. 

Shufeldt  Bros.  &  Co. 
(Endorsed)  Geo.  A.  Shufeldt,  Jb. 
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— ^when  the  young  man  firom  the  bank  handed  it  to  me,  and  he  gave 
me  the  money  for  it 

Plaintiff  then  called  Richard  Winne,  who  was  sworn,  and  tes- 
tified: 

I  took,  at  the  request  of  Mr.  Shufeldt,  these  two  checks  for 
$45.81  each  to  the  Bank  of  the  Commonwealth  on  the  13th  or  14th : 

6  .   (1)  New  york,  July  25th,  1855. 

^  ^-     g  Bank  of  the  Commonwealth, 

9  ^    §      Pay  to  the  order  of  Charles  Broome,  Esq., 

I  ^  Forty-five  31-100  Dollars. 

;Q  '^        $45.-^.  Shufeldt  Bros.  &  Co. 

•^  ^  (Endorsed)  Chas.  Brooms. 

^  Pay  H.  Meigs,  Jr.,  cashier,  or  order. 

^  Jas.  T.  Hull. 

S  i  (2)  New  York,  July  25th,  1855. 

.     g    §  Bank  of  the  Commonwealth; 

f5     ^  Pay  to  the  order  of  Charles  Broome,  Esq., 


r— •  jj 

4i  0 


Forty-five  31-100  Dollars. 


^    ^        $45.  AV  Shufeldt  Bros.  &  Co. 


Endorsed. 
Charles  Broome. 
Pay  to  the  order  of  H.  Meigs,  Esq.,  cashier,  or  order. 

James  T.  Hull. 

The  writing  across  the  checks,  stating  that  they  were  cut  by  error, 
was  not  on  them  when  I  took  them  to  the  bank.  I  presented  these 
checks  to  the  paying  teller  of  the  bank,  and  asked  for  the  money. 
He  said  they  had  been  paid.  I  then  called  his  attention  to  their 
dates.  He  referred  me  to  the  cashier.  The  cashier  took  them, 
and  went  to  the  bookkeeper  and  looked  at  the  books,  came  back 
and  stated  that  they  had  been  collected  through  the  Metropolitan 
Bank.  The  clerk  came  back  and  said  the  Metropolitan  Bank 
would  not  pay  them.  The  cashier  of  the  Bank  of  the  Oonmion- 
wealth  then  refused  to  pay  the  checks,  or  either  of  them,  to  me 
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when  he  returned;  then  the  words  "cut  by  error,"  were  written 
across  the  fe.ce  of  the  checks ;  they  were  not  written  there  when  I 
gave  them  to  the  pajing  teller.  I  then  told  the  cashier  that  Shu- 
feldt  Brothers  would  sue  the  bank  for  the  amount  of  the  checks. 

The  next  day  I  presented  the  check  drawn  by  Shufeldt  Brothers 
&  Co.  to  Godin,  at  the  bank,  and  they  told  me  that  Shufeldt 
Brothers  had  no  account  there.  I  made  this  last  demand  of  the 
bank  at  the  request  of  Mr.  Godin,  the  plaintifil 

The  following  is  a  copy  of  the  check : — 

New  York,  July  14th,  1865. 
Bank  of  the  Commonwealth. 
Pay  to  John  T.  Godin,  or  order,  $90 — ^Ninety  Dollars. 

Shufeldt  Bbothebs  &  Co. 

Endorsed  John  T.  GoDm. 

Collect,  Geo.  A.  Shufeldt,  Jr. 

« 

Plaintiff  next  offered  the  assignment  in  evidence,  the  execution 
and  delivery  of  which  had  been  before  proved. 

"  For  good  and  valuable  considerations  we  hereby  assign,  tranEh 
fer,  and  set  over  to  John  T.  Godin  all  claims  and  demands  which 
we  now  have  or  hold  against  the  Bank  of  the  Commonwealth,  in 
ihe  dty  of  New  York,  and  particularly  the  sum  which  we  de- 
posited with,  and  now  remaining  in  said  bank. 

"  New  York,  July  18th,  1855.         Shufeldt  Bros.  &  Co." 

Plaintiff  here  rested  the  case. 

Whereupon  defendants'  counsel  moved  for  a  nonsuit  on  the 
ground — 

First.  It  appeared  that  the  account  of  plaintiff  with  the  bank 
was  closed  by  mutual  arrangement  before  the  check  was  drawn 
to  the  order  of  the  plaintiff 

2d.  That  the  plaintiff  had  settled  the  account  by  receiving  the 
balance  of  $10.21. 

8d.  That  the  two  checks  for  |45.81  each  had  been  rightfully 
paid. 

Defendants'  motion  was  overruled,  and  his  coimsel  thereupon 
excepted. 
Defendants'  counsel  then  called 
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James  E.  Tompkins,  who,  being  sworn,  said :  That  he  was  the 
porter  of  the  bank;  that  on  the  12th  day  of  July  the  bookkeeper 
handed  him  the  pass-book  of  Shufeldt  Brothers  with  the  bank, 
and  some  cancelled  checks,  also  the  check  for  $10.21  already  pro- 
duced in  evidence,  and  that  sum  in  money,  and  instructed  him  to 
take  them  to  Shufeldt  Brothers  and  state  that  the  bank  wished  to 
close  the  account :  that  he  did  this ;  went  to  the  office  of  Shufeldt 
Brothers  and  found  one  of  the  firm,  to  whom  he  delivered  the 
pass-book  and  vouchers,  and  requested  him  to  sign  the  check  for 
$10.21,  and  that  witness  would  hand  him  the  money,  as  the  bank 
wished  to  close  the  account.  That  thereupon  Mr.  Shufeldt  took 
the  pass-book  and  vouchers,  and  signed  the  check  for  $10.21,  and 
witness  paid  him  that  sum  in  money.  That  witness  knew  the 
place,  and  had  been  there  frequently  before  to  inform  the  firm  that 
their  account  was  overdrawn. 

The  defendant  here  rested. 

The  testimony  being  closed,  the  court  charged  the  jury  that 
there  was  but  one  question  of  fact  for  them  to  determine,  and  that 
was,  whether  the  assignment  by  Shufeldt  Bros.  &  Co.  to  the  plain- 
tiff was  a  bona  fide  assignment,  or  merely  colorable  ?  and  as  to  that 
fact,  the  defendant  had  introduced  no  testimony  to  impeach  the 
assignment,  that  if  they  should  find  that  the  same  was  a  mere 
sham,  and  only  colorable,  they  should  find  a  verdict  for  the  de- 
fendant, otherwise  for  the  plaintiff. 

To  which  charge  the  counsel  for  the  defendants  excepted. 

Whereupon  the  jury  rendered  a  verdict  for  the  plaintifl^  for 
principal,  $90.62,  and  interest,  $2.59:  the  whole  amounting  to 
$93.21. 

A  motion  for  a  new  trial  upon  the  case  and  exceptions  was  de- 
nied at  a  Special  Term  in  March,  1855. 

H,  0.  Be  Forrest^  for  the  defendants,  appellants. 

The  judgment  ought  to  be  reversed,  and  the  complaint  be  dis- 
missed, or  a  new  trial  ordered. 

We  insist  that  a  bank  has  a  legal  right  to  pay  post-dated  checks 
whenever  they  are  presented,  and  to  charge  them  at  once  to  the 
account  of  their  drawers.  The  body  of  the  check  requires  pay- 
ment on  presentation,  and  its  actual  delivery  and  negotiation  by 
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the  drawer  repek  any  inference  to  be  derived  fix)m  its  date.  T^ie 
true  date  of  a  check  is  presumptively  that  of  its  delivery,  and  its 
actual  date  is  wholly  immaterial,  except  when  referred  to  in  the 
body  of  the  instrument,  and  conceding  that  a  bank  may  decline 
to  pay  a  post-dated  check  before  the  day  of  its  date,  it  is  not 
bound  to  do  so.  It  may  elect  to  pay  the  check  when  presented, 
and  the  payment  so  made  is,  therefore,  vaUd. 

Again,  even  if  the  checks  were  improperly  paid  by  the  bank, 
the  acceptance  by  the  plaintij6&  of  the  balance  standing  in  their  pass- 
book, and  the  agreement  to  close  their  account,  was  a  ratification 
of  the  payment  and  a  conclusive  waiver  of  any  adverse  right  In 
any  event,  the  defendants  had  a  right  to  go  to  the  juiy  upon  other 
questions  of  £sict  than  the  mere  validity  of  the  assignment,  and  es- 
pecially whether  the  Shufeldts  had  not  ratified  the  payment  of  the 
post-dated  checks  by  acquiescing  in  the  account  as  stated  in  the 
pass-book. 

J.  (7.  Dimmick^  for  the  plaintiff  respondent, 

Insisted  that  there  was  no  other  question  in  the  cause  than  that 
of  the  right  of  the  bank  to  pay  the  post-dated  checks  before  their 
maturity ;  that  the  payment  was  wrongfully  made,  it  seemed  to 
him,  was  a  self-evident  truth.  The  only  object  for  post-dating  a 
check  must  be  to  postpone  its  presentation  and  payment,  and  that 
such  is  the  intention,  and,  therefore,  the  direction  of  the  drawer, 
must  be  known  both  to  the  receiver  of  the  check  and  the  bank 
upon  which  it  is  drawn.  He  has,  therefore,  no  right  to  present, 
and  the  bank  no  right  to  pay.  The  counsel  demanded  that  the 
judgment  should  be  affirmed,  with  costs. 

By  the  Coubt.  Slosson,  J. — ^Whether  the  plaintiff  could 
liave  maintained  this  action  upon  the  non-ref\isal  of  the  bank  to 
pay  the  $90  check  is  a  question  it  is  unnecessary  to  decide,  since 
of  his  right  to  maintain  the  action,  as  assignee,  we  have  no  doubt, 
and  it  was  only  upon  this  ground  that  he  recovered. 

The  only  questions  to  be  considered,  therefore,  are 

1st  Was  the  bank  justified  in  paying  the  post-dated  checks  be- 
fore their  maturity? 

2d.  Ought  any  other  question  of  &ct  to  have  been  submitted 

to  the  jtiry  than  that  whioh  was  submitted? 
D.— VL  6 


/ 
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Though  the  date  of  a  note,  bill,  or  check,  is  not  material  to  its 

validity,  it  is  so  in  respect  to  its  period  of  payment    It  may  be 

ante-dated  or  post-dated,  without  affecting  its  legal  character,  as  an 

obligation,  but  the  date  determines  the  time  when  it  becomes  pay- 

^i^rrx^l         atie.    {Pcarnns-  v.  North,  13  East.  516 ;  Brewster  v.  McOardle,  8 

Wend.  478.) 

The  checks  in  question,  which  were  paid  by  the  defendants  on 
the  10th  of  July,  were  not  payable  until  presentation  on  the  day 
of  their  date,  25th  July,  and  the  defendants,  therefore,  paid  them 
in  their  own  wrong.  They  had,  at  the  time,  funds  of  the  draw- 
ers, Messrs.  Shufeldt,  in  hand  exceeding  the  amount  of  the  two 
checks  by  $10.21.  This  excess  was  paid  to  the  drawer,  two  days 
after  the  payment  of  the  checks,  on  what  the  defendants  intended 
to  be  a  closing  of  the  drawer's  account  with  them ;  and  their  de- 
fence to  this  action  is,  that  they  had  accounted  with  the  drawers, 
and  paid  them  this  balance  due  them.  The  evidence,  however, 
falls  £eir  short  of  showing  such  an  accounting,  as  that  the  maker 
of  the  checks  acquiesced  in  the  account  made  up  by  the  bank,  in 
which  these  two  checks  were  charged. 

This  account  is  contained  iii  the  pass-book,  in  which  these 
checks  are  charged  as  "  cash''  merely,  with  no  designation  of  date 
other  than  that  of  the  payment,  (10th  July.)  There  was  nothing, 
therefore,  on  the  face  of  the  account,  to  apprise  Messrs.  Shufeldt 
that  those  were  the  two  checks  in  question.  He  appears  to  have 
signed  the  check  for  the  balance  ($10.21)  as  soon  as  it  was  handed 
to  him,  and  without  examining  the  pass-book  or  returned  checks. 
About  an  hour  afterwards,  in  examining  the  returned  checks,  he 
discovered  the  mistake,  and  that  the  bank  had  charged  these  two 
checks  as  cash  paid  10th  July,  and  the  next  morning  he  returned 
the  checks  to  the  bank  for  payment,  which  was  refused.  The 
bank,  however,  wrote  over  the  face  of  the  checks,  "cut  by 
error."  Checks  are  cut,  at  a  bank,  when  paid,  and  the  account 
closed  or  balanced ;  writing  these  words  was  probably  intended 
by  the  defendants  to  protect  themselves  against  any  conclusion 
against  themselves  in  their  claim  on  the  Metropolitan  Bank,  from 
which  they  had  received  them ;  it  was  equally  an  admission  in 
fevor  of  Messrs.  Shufeldt  on  the  question  of  payment  I^  on  this 
evidence,  the  Judge  who  tried  the  case  had  left  it  to  the  jury  to 
say  whether  the  Messrs.  Shufeldt  had  acquiesced  in  the  bank 
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account  as  an  account  liquidated  and  adjusted,  and  had  ratified 
the  payment  of  the  two  checks  on  the  10th  of  July,  and  they  had 
found  that  question  in  the  affirmative,  the  verdict  could  not  have 
been  sustained.  He  was  right,  therefore,  in  withholding  the 
question  from  them. 

It  follows,  then,  that  the  amount  of  the  two  checks  was  never, 
in  contemplation  of  law,  withdrawn  from  the  bank ;  and  when 
the  check  in  suit  for  that  amomit  was  subsequently  made,  on 
14th  July,  in  favor  of  the  plaintiff,  and  the  drawer's  claim  on  the 
fimd  in  bank  formally  assigned  to  him,  the  defendants  became 
bound,  on  presentation  of  it,  to  pay  it,  and  having  refrised  to  do 
80,  are  liable  in  this  action. 

Judgment  at  Special  Term,  denying  motion  for  new  trial, 
affirmed. 


Alexander  T.  Stewabt,  Wm.  H,  Bubbowbs,  Francis  WaR' 
DEN,  John  F.  King,  and  Parsons  Eose,  defendants,  appel- 
lants V.  George  Slater,  complainant,  and  Eandolph  W. 
TowNSEND,  Cornelius  Basj:r,  and  Henry  Baxer,  defend- 
ants, respondents. 

The  law  is  now  settledi  that  where  a  mortgage  of  ohatteU  ia  preenmed  to  be  fran- 
dnlent  on  the  ground  that  it  was  not  followed  by  an  immediate  change  of  poe- 
Besnon,  an  inquiry  into  the  reasons,  motives,  or  causes  for  not  changing  the 
possession  is  irrelevant,  so  far  as  it  is  designed  to  raise  any  distinct  question  for 
the  determination  of  the  court  or  jury. 

The  true  and  sole  inquiry  is,  whether  the  presumption  of  fraud  is  repelled  by  evidence 
that  the  mortgage  was  made  "  in  good  faith,  and  without  any  intent  to  defraud 
creditors  and  purchasers  T 

Tins  is  a  question  which,  when  it  depends  upon  eztrinaio  proof,  belongs  to  a  jury 
alone  to  determine. 

The  verdict  of  a  jury  in  favor  of  the  validity  of  the  transaction,  if  founded  on  per- 
tinent evidence,  is  conclusive,  and  so  also  is  the  finding  of  a  Judge  where  the 
cause  is  properly  tried  by  a  Judge  without  a  jUry. 

A  mortgage  given  by  a  partner  on  his  separate  property,  in  which  a  preference  is 
given  to  a  partnership  creditor,  is  not  for  that  reason  fraudulent  and  void  as 
against  the  separate  creditors  of  the  mortgagor,  although  in  some  cases  the  pref- 
erence may  be  declared  void  at  the  instance  of  such  creditors,  upon  a  complaint 
filed  on  their  behalf  as  a  class. 

A  nortgagt  of  penonal  chattels  in  all  oaMi  YMto  the  legal  title  is  the  i&ortgage% 
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when  by  its  termB  or  ita  legal  oonstraotiun  he  has  an  immediate  right  to  the 
posBeeaion. 

In  all  such  cases,  the  mortgagee  is,  in  judgment  of  law,  the  absolute  owner  of  the 
property,  and  the  mortgagor  has  no  interest  whateyer  that  can  be  made  the  sub- 
ject of  a  levy  and  sale  under  an  execution. 

This  is  true  if  the  mortgage  is  otherwise  yalid,  even  when  the  mortgagor  is  per- 
mitted to  remain  in  possession,  for  in  judgment  of  law,  he  is  in  possession  mere- 
ly by  the  sufferance,  and  as  the  bailee  of  the  mortgagee. 

Hie  proTision  of  the  Code  which  requires  a  Judge  by  whom  a  cause  is  tried  with- 
out a  jury,  to  file  his  decision  in  writing  within  twenty  days  after  the  trial  is 
simply  directory,  and  its  non-observanoe  furnishes  no  ground  for  the  reveraal 
of  his  judgment. 

Judgment  at  Special  Term  modified  in  a  single  clause,  in  all  other  respects  affirmed, 
with  costs. 

(Before  Oaxuet,  Ch.  J.,  Duxb  and  SLossoir,  J.J.) 
June  Term,  1866. 

Appeal  from  a  judgment  at  Special  Term  in  fiivor  of  the  com- 
plainant Slater,  and  of  the  defendauts,  who  are  made  respondenta 

The  complaint  was  filed  by  Slater  to  foreclose  a  chattel  mort- 
gage for  $15000,  executed  and  delivered  to  him  by  Curtis  Jud- 
son,  upon  all  the  furniture,  fixtures,  goods,  chattels,  and  personal 
property  of  every  description  then  in  a  hotel  in  the  city  of  New 
York,  kept  by  Judson,  and  known  as  the  Brevoort  House.  The 
mortgage  is  alleged  to  bear  date  on  the  SOth  of  November,  1854, 
and  to  have  been  duly  filed  in  the  office  of  the  Eegister  o£  the 
county. 

The  complaint  admitted  the  execution  and  delivery  by  Judson 
of  certain  prior  mortgages  on  the  same  property,  and  made  the 
respective  mortgagees  parties  defendants.  It  is  not  necessary  now 
to  state  these  mortgages,  as  they  are  all  specially  referred  to  in  the 
finding  of  the  Judge  that  is  given  below. 

The  defendants,  Stewart,  Burrowes,  Warden,  and  King,  form- 
ing the  firm  of  A.  T.  Stewart  &  Co.,  in  their  answer,  claimed  to 
have  a  lien  upon  all  the  mortgaged  property,  by  virtue  of  a  levy 
under  an  execution  in  their  fevor  against  Judson,  and  denied 
upon  several  grounds  the  validity  of  all  the  mortgages. 

The  other  dje&ndants,  the  prior  mortgagees,  in  their  answers 
set  forth  the  consideration  of  their  respective  mortgages,  and  in- 
sisted on  their  validity. 

The  material  facts  upon  which  the  controversy  turned,  as  found 
by  the  Judge  at  Special  Term,  together  with  his  concluai0Q0  of 
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law  therefrom,  are  as  follows : — ^As  the  finding  was  held  by  the 
court  at  General  Term  to  be  conclusiye,  it  is  needless  to  state  the 
evidence  upon  which  it  was  founded. 

Hoffman,  J. — ^This  cause  came  on  to  be  tried  before  me  without 
a  jury,  and  having  heard  the  evidence  and  the  parties  therein^  I 
find  the  following  conclusions  of  fact)  in  my  opinion,  material  for 
the  determination  of  the  cause : — 

1st  That  on  the  6th  day  of  December,  1854,  a  confession  of 
judgment  without  action  was  made  by  the  defendant  Judson,  in 
fiivor  of  A.  T.  Stewart  k  Co.,  defendants  in  this  action,  for  the 
sum  of  $28717.90 ;  that  judgment  was  entered  on  the  7th,  and 
an  execution  was  issued  on  the  8th  day  of  December,  1854,  and 
that  the  sheriff  under  the  same  went  into  the  Brevoort  House,  in 
which  such  property  was  contained,  and  apprised  a  clerk  that  he 
came  to  make  a  levy ;  that  he  entered  into  a  number  of  the  rooms 
and  viewed  the  furniture  and  articles  therein,  being  all  the  rooms 
which  were  open ;  that  he  endorsed  upon  the  execution,  after  the 
commencement  of  this  suit,  the  following  words:  "On  the  8th  of 
December,  1854, 1  levied  on  all  the  furniture,  etc.,  contained  in 
the  building  known  as  the  Brevoort  House,  5th  Avenue,  comer 
of  Clinton  Place,  imder  the  annexed  execution."  That  he  did 
not  leave  any  one  in  possession,  nor  obtain  security,  nor  attempt 
any  further  control  of  the  property;  that  he  did  not  make  any 
inventory  thereof  but  desisted  firom  any  fbrther  action  on  the 
ground  of  the  possession  taken  by  the  defendant  Bose,  as  mort- 
gagee, hereinafter  mentioned. 

That  on  the  27th  day  of  November,  1854,  a  mortgage  on  the 
fomiture  and  property  of  Judson,  in  the  Brevoort  House,  was 
given  by  the  defendant  Judson  to  the  defendant  Bandolph  W. 
Townsend,  to  BeGure,(among  other  sums  not  material  in  this  cause), 
the  sum  of  $1000  due  fix)m  Judson  to  R  W.  Townsend,  for  pro- 
fessional services,  and  $4900,  the  amount  of  a  note  endorsed  by 
said  defendant  for  Cranston  k  Judson,  and  which  mortgage  was 
filed  on  the  28th  day  of  November,  at  twelve  o^clock  and  ten 
minutes. 

That  on  the  80th  of  November,  1854,  another  mortgage  was 
given  by  the  d^endant  Judson  to  the  defendant  Townsend,  for 
fleouzmg  the  same  sums  of  money,  and  which  was  filed  on  thalct 
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day  of  December,  1854,  at  nine  o'clock  and  forty  minutes.  That 
the  second  mortgage  was  given  in  confirmation  of  the  first,  and 
in  consequence  of  an  inventory  of  the  property  not  having  been 
annexed  thereto. 

That  the  amount  due  upon  the  said  mortgage,  was  the  sum  of 
$4048.92,  on  the  10th  day  of  July,  1855,  consisting  of  the  sum 
of  $1043.36,  due  upon  the  note  given  by  said  Judson  for  profes- 
sional services,  and  for  the  sum  of  $3005.56,  the  balance  due  upon 
the  note  held  by  said  Townsend,  of  the  firm  of  Judson  &  Cran- 
ston. That  the  consideration  of  said  mortgage  has  been  proven 
before  me  to  be  full  and  just ;  that  the  said  mortgages  were  both 
made  in  good  feith,  and  without  any  intent  to  hinder,  delay,  or 
defi*aud  any  creditor,  purchaser,  or  any  other  person  or  persons 
whatsoever,  and  were  and  are  valid  and  subsisting  instrumemts 
against  all  persons  covering  the  said  furniture  and  property ;  and 
that  there  is  due  to  the  defendant  Townsend,  upon  the  same,  the 
sum  of  $4048iTrT,  as  of  the  date  of  the  10th  day  of  July,  1855. 

That  a  mortgage  dated  the  28th  of  November,  1854,  upon  the 
same  property  in  the  Brevoort  House,  was  executed  by  the  de- 
fendant Judson  to  the  defendant  Parsons  Bose,  to  secure  payment 
of  the  sum  of  $10,500,  and  which  mortgage  was  filed  on  the  said 
28th  day  of  November,  at  twelve  o'clock  and  thirty  minutes,  a 
true  copy  of  the  said  mortgage  is  contained  in  the  preceding  case 
and  marked ;  that  such  mortgage  was  given  to  secure  the  sum  of 
$7500  or  thereabouts,  alleged  to  be  due  from  said  Judson  to  said 
Bose,  for  money  loaned  and  advanced  to  him,  and  for  a  note  of 
$3000,  endorsed  by  said  Bose  for  the  use  of  said  Judson,  and  sub- 
sequently paid  by  the  former ;  that  the  validity  of  such  mortgage 
is  put  in  issue  in  the  pleadings  by  the  complaint,  and  it  is  further 
claimed  that  the  said  Bose  is  to  account  for  the  profits,  or  a  pro- 
portion thereof  received  by  him,  or  to  be  charged  with  an  occu- 
pation rent  for  the  use  of  such  property  while  in  possession  of 
the  premises  as  hereafter  stated.  And  further,  that  I  have  re- 
served the  determination  as  to  such  mortgage  and  the  amount 
due  thereupon,  until  the  result  of  the  inquiry  hereafter  directed 
to  be  made. 

That  on  the  day  of  November,  1854,  a  mortgage  was  given 
by  the  said  defendant  Judson  to  the  defendants  Cornelius  and 
Heoiy  M.  Baker,  to  seoure  the  sum  of  $47d6^  and  whiolx  was 
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filed  on  the  6th  of  December,  1854,  at  ten  o'clock  and  forty  min- 
utes. That  such  mortgage  was  executed  on  the  evening  of  the 
5th  or  the  morning  of  the  6th  of  December.  The  consideration 
of  such  mortgage  was  the  sum  of  $796,  an  amount  then  due  for 
coal  delivered ;  of  the  sum  of  $2000,  which  would  fidl  due  on 
the  30th  of  January,  1866,  and  of  the  sum  of  $2000,  which 
would  fall  due  on  the  6th  day  of  May,  1855. 

That  the  validity  of  the  said  mortgage  is  not  contested  by  any 
of  the  parties  in  this  suit,  and  the  amount  due  thereupon  at  this 
date  is  the  sum  $4:fin^,  as  of  the  said  10th  of  July,  1855. 

That  the  consideration  of  the  said  mortgage  has  been  proven 
to  me  to  be  full  and  just ;  that  said  mortgage  was  made  in  good 
fidth  and  without  any  intent  to  hinder,  delay,  or  defraud  any 
creditor,  or  purchaser,  or  any  other  person  or  persons  whomso- 
ever, was  a  valid  and  subsisting  instrument  covering  said  fbmi- 
ture  and  property  against  all  persons  claiming  the  same,  subse* 
quent  to  the  filing  of  the  said  mortgage. 

That  the  defendant  Judson  executed  to  the  plaintiff  a  mortgage 
of  the  property  in  the  said  Brevoort  House,  dated  the  5th  day  of 
December,  1854,  for  securing  the  sum  of  $15000.  That  such 
mortgage  was  filed  on  the  6th  day  of  December,  1854,  at  ten 
o'clock  and  fifty  minutes.  That  the  consideration  of  such  mort- 
gage was  money  loaned  by  the  said  plaintiff  to  the  said  defendant 
at  different  periods,  and  for  services  rendered  by  said  plaintiff  in 
his  capacity  of  cook  and  otherwise,  while  in  the  employ  of  said 
defendant. 

That  the  validity  of  such  mortgage  has  been  questioned,  on  be- 
half of  the  defendants  A.  T.  Stewart  &  Co.,  and  others,  on  the 
ground  of  usury,  and  testimony  produced  as  to  such  alleged  usury, 
under  an  amendment  of  the  answer  for  that  purpose  allowed  at  the 
trial. 

That  the  consideration  of  the  said  mortgage  to  the  said  George 
Slater  has  been  proven  to  me  to  be  full  and  just  and  not  usu- 
rious. 

.  That  the  said  mortgage  Was  made  in  good  faith  and  without 
any  intent  to  hinder,  delay,  or  defaud  any  creditor,  purchaser,  or 
any  other  person  or  persons  whomsoever,  and  was  a  valid  and 
sabeisting  instrument,  covering  the  said  furniture  and  property 
a^^dsBt  all  peisons,  except  the  said  prior  incumbraDiOers. 
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That  the  defendant  Judaon  executed  to  the  defendant  Hiram 
Cranston  a  mortgage  upon  the  said  property,  dated  the  6th  day 
<^  December,  1854,  and  filed  on  the  7th  of  that  month,  for  the 
sum  of  $26,000.  That  such  mortgage  was  to  secnxe  the  said  de- 
fendant for  the  balance,  if  any,  which  might  be  foand  due  to  him 
upon  an  accounting  on  their  copartnership  transactions.  That  the 
said  Cranston  sets  up  in  his  answer,  that  the  said  Judson  is  largely 
indebted  to  him,  which  is  denied  on  the  part  of  said  Judson. 
That  no  sufficient  eyidence  has  been  adduced  to  decree  the  can« 
celment  of  such  mortgage,  as  claimed;  and  that  the  accounts  be- 
tween the  parties  are  to  be  taken,  upon  an  inquiry  as  hereafter 
directed,  if  required. 

That  the  said  defendant  Parsons  Rbse,  holding  the  mortgage 
before  stated,  entered  into  possession  of  the  property  on  the  9th 
day  of  December,  1864,  and  continued  in  possession  until  the  ap- 
pointment of  a  receiver,  on  or  about  the  2d  day  of  April,  1866 ; 
and  that  his  possession  was  taken  by  virtue  of  his  said  mortgage. 

That  the  receiver  appointed  in  this  cause  has  sold  the  property 
put  into  his  possession,  and  has  deposited  the  proceeds  thereof^ 
being  the  sum  of  $27,831.12. 

And  I  find  as  oonclusi<His  of  law  as  follows: 

That  the  mortgages  held  by  the  defendants  Cornelius  and  Hen- 
ry Baker,  by  the  defendant  Hiram  Cranston,  by  the  plaintiff 
George  Slater,  and  by  the  defendant  Bandolph  W.  Townsend, 
respectively,  are  not  rendered  invalid  and  fraudulent  by  reason 
of  the  said  several  mortgagees  therein  not  taking  immediate  pos- 
session of  the  property. 

That  the  possession  of  the  defendant  Rose,  taken  on  the  9th  of 
December,  superseded  any  right, to  take  possessiouyin  the  plaintiff 
or  in  the  defendants  C.  &  H.  Baker,  or  the  defendant  Cranston, 
and  was  subordinate  to  the  rights  of  the  defendant  Townsend  un- 
der the  mortgage  held  by  him,  and  which  is  recognized  in  the 
mortgage  to  the  said  Bose — and  that  the  omission  to  take  posses- 
sion fi*om  the  80th  of  November  in  the  case  of  the  defendant 
Townsend,  and  from  the  6th  of  December  in  the  case  of  the 
plaintiff  and  the  defendants  C.  &.  H.  Baker,  and  the  defendant 
Cranston,  between  such  dates  respectively  and  the  9th  of  Decem- 
ber, was  so  justifiable  under  the  oixcumstanoes  of  this  case  as  to 
repel  any  para0iaaptio&  of  £raad. 
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That  there  was  no  such  actual  levy  made  under  the  execution 
in  favor  of  the  defendants  A.  T.  Stewart  &  Company,  as  to  de- 
prive the  said  defendants  and  the  plaintiff,  the  mortgagees  in  this 
cause,  of  any  rights  held  by  them  or  to  which  they  were  entitled 
by  virtue  of  their  mortgages  respectively. 

That  the  mortgage  held  by  the  defendant  Townsend  is  not  ren- 
dered invalid  in  whole  or  in  part  by  being  given  in  part  to  secure 
a  partnership  debt  of  Cranston  and  Judson. 

That  the  allegation  of  usury  in  the  mortgage  given  to  the 
plaintiff  Slater  has  not  been  established,  and  that  the  same  is  a 
valid  security  for  the  amount  due  thereon. 

Judgment  in  conformity  to  this  decision  was  entered  on  the  11th 
of  December,  1855,  which  contained,  inter  alta,  the  following  clause : 
"  It  is  further  ordered  and  adjudged  that  it  be  referred  to  Eobert 
Emmett,  Esq.,  as  referee,  to  ascertain  and  report  as  to  the  mort- 
gage made,  by  the  defendant  Curtis  Judson  to  the  defendant  Par- 
sons Bose,  bearing  date  the  28th  of  November,  1854,  and  described 
in  the  pleadings  herein.  That  upon  such  reference,  the  mortgage 
to  the  said  Eose  be  deemed  presumptively  valid,  and  made  upon  a 
valuable  and  sufScient  consideration,  and  without  any  fraudulent 
intent  whatever,  but  that  any  party  to  the  action  shall  be  at  lib- 
erty to  impeach  the  said  mortgage,  or  the  consideration  thereoj^ 
and  to  produce  testimony  before  the  referee  for  that  purpose." 

On  the  28th  of  December,  the  following  exceptions  to  the  find- 
ing and  decision  of  the  Judge  were  filed  by  the  appellants : 

The  defendants,  Stewart,  Burrowes,  Warden,  and  King  hereby 
except  to  the  finding  and  decision  of  the  court  herein  at  Special 
Term,  as  follows : — 

1.  The  court  should  have  found  and  determined,  that  on  De- 
cember 8th,  1864,  the  sheriff  of  the  city  and  county  of  New  York 
went  to  the  Brevoort  House,  and  under  and  by  virtue  of  the  exe- 
cution, in  favor  of  Alexander  T.  Stewart  and  others,  against  Cur- 
tis Judson,  for  $28,717.90,  and  interest,  duly  levied  upon  all  the 
furniture  and  property  then  contained  in  said  house,  and  belong- 
ing to  said  Judson,  or  in  his  possession ;  that  at  the  time  of  such 
levy  said  property  was  in  the  possession  of  said  Judson,  and  in 
charge  of  his  clerks  and  servants,  said  Judson  being  temporarily 
absent  from  the  premises ;  that  said  sheriff  informed  one  of  said 
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clerks  so  in  charge  of  the  fact  of  such  levy  being  then  made,  and 
afterwards  made  a  general  inventory  of  the  property  so  levied 
upon. 

2.  The  court  should  have  found  and  determined,  that  by  virtue 
of  suchr  levy,  the  defendants,  Stewart,  Burrowes,  Warden,  and 
King  acquired  a  valid  lien  upon  the  said  property,  to  the  extent 
of  the  amount  specified  in  said  execution,  and  became  and  were 
entitled  to  be  first  paid  out  of  the  proceeds  thereof,  prior  to  any 
claim,  right,  or  lien  acquired  under  or  by  virtue  of  the  mortgages 
to  Eandolph  W.  Townsend,  Cornelius  and  Henry  Baker,  George 
Slater,  and  Hiram  Cranston,  or  either  of  them. 

3.  The  court  should  have  found  and  determined,  that  the  said 
several  mortgages  executed  by  the  said  Judson  to  the  said  Ean- 
dolph W.  Townsend,  Cornelius  and  Henry  Baker,  George  Slater, 
and  Hiram  Cranston,  of  and  upon  the  furniture  and  property  con- 
tained in  said  Brevoort  House,  were  not,  nor  was  either  of  them, 
accompanied  by  an  immediate  delivery  and  followed  by  an  actual 
and  continued  change  of  possession  of  the  things  mortgaged,  and 
were,  therefore,  fraudulent  and  void,  as  against  the  said  defend- 
ants, Stewart,  Burrowes,  Warden,  and  King. 

4.  The  court  should  have  found  and  determined,  that  upon  the 
trial  of  this  cause  it  was  not  made  to  appear  on  the  part  of  the 
said  Randolph  W.  Townsend,  Cornelius  and  Henry  Baker,  George 
Slater,  and  Hiram  Cranston,  nor  on  the  part  of  any,  or  either  of 
them,  that  the  said  several  mortgages  to  them,  or  either  of  them, 
were  made  in  good  faith,  and  without  any  intent  to  de&aud  the 
creditors  of  said  Judson. 

6.  The  court  should  have  found  and  determined,  that  no  valid 
consideration  was  shown  for  making  the  mortgage  by  Judson  to 
Townsend.         % 

That  a  copartnership  indebtedness  of  Judson  and  Cranston 
to  Townsend  formed  no  valid  coiisideration  as  against  the  said 
Stewart,  Burrowes,  Warden,  and  King,  for  making  the  mortgage 
to  Townsend  upon  the  individual  property  of  said  Judson. 

That  to  the  extent  of  such  indebtedness  of  Judson  and  Cranston 
to  Townsend,  the  said  mortgage  to  Townsend  was  entirely  void  as 
against  said  Stewart,  Burrowes,  Warden,  and  King,  the  individual 
creditors  of  said  Judson. 

6.  The  court  should  have  found  and  determined,  that  no  valid 
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consideration  was  shown  for  making  the  mortgage  by  Judson  to 
Cornelius  and  Henry  Baker. 

7.  The  court  should  have  found  and  determined,  that  after  the 
purchase  of  the  New  York  Hotel  by  the  defendants,  Judson  and 
Cranston,  in  1854,  it  was  agreed  between  them  and  the  plaintiff 
that  inasmuch  as  Judson  had  used  in  such  purchase,moneys  which 
he  had  borrowed  from  and  owed  to  the  plaintiff,  the  plaintiff 
should  be,  and  became  a  copartner  with  them  in  said  New  York 
Hotel,  to  the  extent  and  in  the  share  and  proportion  that  such 
indebtedness  bore  to  the  whole  cost  or  purchase  money  of  said 
hotel. 

That  thereby  said  Slater  became  and  was  a  copartner  in  said 
firm  of  Judson  &  Cranston,  and  all  such  indebtedness  was  thereby 
cancelled. 

8.  The  court  should  have  found  and  determined  that  no  valid 
consideration  was  shown  for  making  the  mortgage  by  Judson  to 
Slater. 

9.  The  court  should  have  found  and  determined,  that  the 
mortgage  made  by  Judson  to  Slater,  was  usurious  and  vcrid,  and 
that  Stewart,  Burro wes,  Warden  and  Bang,  judgment  creditors  of 
said  Judson,  had  a  right  to  set  up  said  usury  against  the  claim  of 
said  Slater. 

10.  The  court  should  have  found  and  determined,  that  the 
mortgage  made  by  Judson  to  Cranston  was,  without  consideration, 
fraudulent  and  void  as  against  Stewart,  Burrowes,  Warden  and 
King,  judgment  creditors  of  said  Judson. 

11.  The  court  erred  in  finding  as  conclusions  of  law — 

That  the  mortgages  held  by  Cornelius  and  Henry  Baker,  Hiram 
Cranston,  George  Slater  and  Randolph  W.  Townsend,  respec- 
tively, are  not  rendered  invalid  and  fraudulent  by  reason  of  the 
said  several  mortgagees  therein  not  taking  immediate  possession 
of  the  property. 

Also,  that  the  possession  of  the  defendant  Rose,  taken  on  De- 
cember 9th,  1854,  superseded  any  right  to  take  possession  in  the 
plaintiff,  or  in  the  defendants  C.  &  H.  Baker,  or  the  defendant 
Cranston,  and  was  subordinate  to  the  defendant  Townsend ;  and 
that  the  omission  to  take  possession  from  the  80th  November,  in 
the  case  of  the  defendant  Townsend,  and  from  the  6th  of  Decem 
ber,  in  the  case  of  the  plaintifi^  and  of  the  defendants  C.  &  H.  Ba- 
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ker  and  Cranston,  between  such  dates  respectively  and  tlie  9th 
of  December,  was  so  justifiable  under  the  circumstances  of  the 
case  as  to  repel  any  presumption  of  fraud. 

Also,  that  there  was  no  such  actual  levy  made  under  the  exe- 
cution in  favor  of  the  defendants  Alexander  T.  Stewart  and  Com- 
pany, as  to  deprive  the  said  defendants  and  the  plaintiff,  the 
mortgagees  in  this  cause,  of  any  rights  held  by  them,  or  to  which 
they  were  entitled  by  virtue  of  their  mortgages  respectively. 

Also,  that  the  mortgage  held  by  the  defendant  Townsend  is 
not  rendered  invalid,  in  whole  or  in  part,  by  being  given  in  part 
to  secure  a  partnership  debt  of  Judson  &  Cranston  to  him. 

Also,  that  the  allegation  of  usury,  in  the  mortgage  given  to  the 
plaintiff  Slater,  haa  not  been  established. 

Also,  that  the  mortgage  to  Slater  is  a  valid  security  for  the 
amount  found  by  the  court,  or  claimed  to  be  due  thereon,  or  for 
any  amount  whatever. 

The  court  also  erred  in  adjudging  that  the  plaintiiB^  or  the  de- 
fendants Townsend  and  Cornelius  and  Henry  Baker,  or  any  or 
either  of  them,  were  entitled  to  receive  and  have  aiiy  of  the  mo- 
neys in  court,  in  this  cause,  prior  to  the  payment  thereout  of  the 
amount  so  due  and  owing  to  the  defendants  Stewart,  Burrowes, 
Warden  and  King,  upon  their  judgment  docketed  in  this  court 
on  the  6th  day  of  December,  1854,  against  the  said  Curtis  Judson, 
for  $28,717.90. 

The  defendant  Eose  hereby  excepts  to  the  finding  and  decision 
of  the  court  herein,  as  follows : 

1.  The  court  should  have  found  and  determined,  that  on  No- 
vember 28,  1854,  and  during  the  absence  of  said  defendant  Rose 
from  the  city  of  New  York,  the  defendant  Judson  made  and  ex- 
ecuted to  him  a  mortgage  upon  all  the  property  of  said  Judson 
contained  in  said  hotel,  called  the  Brevoort  House,  to  secure  the 
payment  of  $10,500,  then  actually  and  honestly  owing  or  due 
from  said  Judson  individually  to  said  Rose. 

That  upon  the  day  said  Rose  first  came  to  the  city  of  New  York, 
after  said  mortgage  was  given,  to  wit,  on  December  9th,  1864,  he 
immediately  took  into  his  possession  and  custody  all  the  hotel 
furniture  and  property  contained  in  said  mortgage. 

That  the  property  so  mortgaged  was  insufficient  for  the  purpose 
of  carrying  on  the  hotel ;  a  large  part  of  the  furniture,  ^,  neces- 
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saij  for  that  purpose,  and  then  used  in  said  hotel,  belonged  to  one 
James  M.  Sanderson,  or  his  assigns. 

That,  from  the  time  of  so  taking  possession,  said  Bose  continued 
the  said  property  in  the  said  hotel,  up  to  the  time  of  the  taking  pos- 
session thereof  by  the  receiver  appointed  herein,  by  the  order  of  this 
court,  dated  March  29,  1855.  That  the  continuance  of  the  mort- 
gaged property  in  said  hotel  was  not  injurious  to  it,  but,  on  the 
contrary,  was  highly  beneficial  to  said  furniture,  and  was  neces- 
sary for  its  due  and  proper  preservation. 

That  the  evidence  upon  the  trial  established  the  fact,  that  said 
famiture  and  property  so  mortgaged  would  have  been  reduced 
in  value  one-hal^  if  the  said  Bose  had  not  continued  it  in  said 
hotel  in  maner  aforesaid,  up  to  the  time  of  the  sale  thereof  by 
said  receiver,  under  the  order  of  this  court. 

2.  The  court  should  have  found  and  determined,  that  the  said 
mortgage  to  the  defendant  Bose  had  been  duly  proven  upon  the 
trial,  and  was  a  valid  and  subsisting  lien  upon  the  proceeds  of 
the  sale  of  said  property,  and  entitled  to  be  paid  thereout. 

That  there  should  be  paid  to  said  Bose,  out  of  the  moneys  in 
court,  in  this  cause,  the  sum  of  $10,500,  with  interest  from  No- 
vember 28th,  1854. 

That  there  should  also  be  paid  to  said  Bose,  out  of  said  moneys, 
his  costs  and  expenses  in  this  action. 

3.  The  court  erred  in  directing  a  reference  for  the  purpose  of 
determining  upon  the  validity  of  the  mortgage  to  the  defendant 
Bose,  aU  the  evidence  relating  to  it  having  been  produced  by  the 
parties  at  the  trial ;  and  neither  having  proposed  to  offer  any  new 
or  additional  testimony  respecting  it,  the  court  was  bound  to  find 
upon  the  issue  thus  presented. 

4.  The  court  erred  in  directing  a  reference  respecting  an  alleged 
liability  of  the  defendant  Bose,  arising  out  of  his  possession,  as 
mortgagee,  of  the  property  mortgaged ;  or  respecting  any  of  the 
matters  directed  to  be  inquired  into,  upon  the  reference  ordered 
by  the  final  judgment  herein;  no  fects  having  been  found  by  the 
court  which  would  make  such  reference,  for  any  or  either  of  the 
purposes  aforesaid,  necessary  or  proper. 

The  appellants  herein  further  except  to  the  judgment  in  this 
action,  upon  the  following  grounds : 
1.  Because  the  finding  of  the  oourt^  upon  the  facts  and  the  con* 
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elusions  of  law  thereon,  were  not  made  within  the  time  required 
by  law,  nor  until  after  the  judgment  was  entered  in  this  action. 

The  judgment  was  entered  on  December  11th,  and  the  find- 
ing and  conclusions  aforesaid  were  made  and  bear  date  December 
20th,  1855. 

2.  The  aforesaid  finding  and  conclusions  do  not  support  or  au- 
thorize the  making  or  entry  of  the  judgment  entered  herein.  Nor 
is  the  judgment  in  accordance  with  the  finding,  by  the  court,  of 
the  questions  of  fact,  or  law,  or  both,  which  arose  upon  the 
trial. 

The  appeal  was  heard  upon  a  case  containing  all  the  proceed- 
ings in  the  cause 

H.  HiUon^  for  the  appellante. 

H.  F.  Clark^  for  complainant  Slater. 

L,  Birdseye^  for  respondents,  0.  &  H.  Baker. 

D.  D.  Field,  for  K.  N.  Townsend,  respondent 

By  the  Court.  Duer,  J. — ^The  first  inquiry  in  the  proper 
order  of  discussion  is,  whether  the  mortgage  to  Mr.  Townsend  must 
be  adjudged  to  be  fraudulent  and  void  as  against  the  appellants, 
Stewart  &  Co.  ?  and  in  considering  this,  nearly  all  the  important 
questions  arising  in  the  cause  will  be  determined. 

The  mortgage  to  Mr.  Townsend  is  sought  to  be  impeached  upon 
two  grounds. 

1.  That  it  was  not  accompanied  by  an  immediate  change  of 
the  possession  of  the  chattels  mortgaged,  and  that  no  cause  for 
not  changing  the  possession  has  been  shown,  that  the  law  will  ap- 
prove. 

2.  That  the  larger  portion  of  the  debt  for  the  securing  which 
it  was  given,  was  not  due  from  Judson  individually,  but  from  the 
firm  of  Cranston  &  Judson,  and  that  this  fact  rendered  the  mort- 
gage fraudulent  and  void  on  its  face  as  against  the  separate  credit- 
ors of  Judson,  and  therefore  void  as  against  the  appellants,  Stew- 
art k  Co. 

As  to  the  first  objection,  that  there  was  no  immediate  change  of 
the  possession,  we  strongly  incline  to  the  belief,  that  the  act  of  1888, 
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which  declares  that  a  mor^ge  of  chattels,  not  followed  by  an  im- 
mediate change  of  the  possession  shall  be  absolutely  void  as  against 
creditors  and  purchasers,  unless  the  mortgage,  or  a  copy  thereof, 
shall  be  duly  filed  as  directed  by  the  act,  was  designed  to  repeal,  and 
ought  to  have  been  construed  as  repealing  the  provision  in  the  Ee- 
vised  Statutes,  which,  when  the  possession  is  not  changed,  raises  a 
presumption  of  fraud  that  can  only  be  rebutted  by  evidence  that  the 
mortgage  was  made  "  in  good  faith,  and  without  any  intent  to  de- 
fraud creditors  or  purchasers ;" — ^the  reasonable  construction  of  the 
act  seems  to  be,  that  where  the  possession  is  changed,  the  filing  of 
the  mortgage,  and  where  the  mortgage  is  filed,  a  change  of  the 
possession,  is  unnecessary — ^the  change  in  the  one  case,  and  the  filing 
in  the  other  being  equivalent  to  an  actual  notice,  giving  to  subse- 
quent creditors  and  purchasers  all  the  security  against  fraud  that 
can  justly  be  required,  and  thus  placing  a  mortgage  of  chattels 
when  filed,  substantially  on  the  same  footing  as  a  mortgage  of 
lands,  when  recorded.  It  must,  however,  be  admitted,  that  the 
Supreme  Court  decided  at  an  early  day,  that  the  act  of  1888  was 
not  to  be  construed  as  repealing  the  provisions  of  the  Revised 
Statutes,  but  that  (in  the  words  of  Mr.  Justice  Bronson,)  its  only 
effect  was  "  to  add  another  to  the  grounds  upon  which  a  mortgage  of 
chattels  maybe  declared  void."  (  Wood  v.  Ix/wry^  17  Wend.  p.  492). 
Nor  can  it  be  denied  that  there  are  several  cases  in  the  court  of 
errors,  in  which  this  construction  seems  to  have  been  adopted  and 
followed.  It  is,  therefore,  probable  that  the  question  cannot  now 
be  regarded  as  open.  Assuming,  then,  that  the  statutory  provis- 
ions are  still  in  force,  is  it  their  just  interpretation,  that  a  mortgage 
of  chattels  not  accompanied  by  a  change  of  the  possession,  must  be 
adjudged  to  be  fraudulent  and  void,  unless  the  reasons  given  for 
not  changing  the  possession  are  satisfactory  to  the  court?  In 
other  words,  is  the  question  whether  the  presumption  of  fraud 
which  the  statute  raises,  is  repelled  by  the  evidence — ^a  question 
of  law  or  of  fact?  is  it  to  be  determined  by  the  court  alone,  or 
when  evidence  is  produced,  by  the  jury? 

We  confess  our  surprise,  that  at  this  day  such  a  question  should 
be  raised-  Many  years  have  elapsed  since  it  was  definitively 
settled,  and  the  whole  argument  of  the  counsel  for  the  appellants 
was  built  upon  a  construction  which  the  court  of  last  resort  has 
oyerruled  and  exploded. 
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It  is  true  that  the  former  Supreme  Court,  in  Doane  v.  Midy, 
(16  Wend.  623,)  Bandall  v.  Cbok,  (17  Wend.  53,)  White  v.  Cole, 
(4  Wend.  119,)  and  many  other  cases,  have  held  thfe  doctrine  for 
which  the  counsel  contended,  namely,  that  in  all  cases  of  a  sale 
or  mortgage  of  chattels,  some  good  and  sufficient  reason,  such  as 
the  law  will  approve,  must  be  shown  for  leaving  the  property  in 
the  possession  of  the  vendor  or  mortgagor;  and  that  when  the 
property  is  of  such  a  nature  that  there  may  be  an  immediate 
change  of  possession,  that  change  must  be  made,  or  the  law  will 
pronounce  the  transaction  fraudulent  as  against  creditors  and  pur- 
chasers. But  it  is  equally  certain  that  this  doctrine,  as  repugnant 
to  the  plain  words  of  the  statute  and  the  manifest  intention  of  the 
legislature,  has  been  distinctly  repudiated  and  in  terms  overruled 
by  the  court  of  errors  in  Smith  v.  Acker^  (23  Wend.  653,)  Chle  v. 
White,  (26  Wend.  519,)  and  ffanford  v.  Aricher,  (4  Hill.  272,) 
and  that  the  paramount  and  controlling  authority  of  these  de- 
cisions has  been  fully  acknowledged  by  the  present  Court  of  Ap- 
peals in  Butler  v.  Miller^  (1  Com.  499,)  and  in  Oristvold  v.  Shel- 
don, (4  Com.  581.) 

The  law,  therefore,  is  now  settled,  that  when  a  mortgage  of 
chattels  is  presumed  to  be  fraudulent,  on  the  ground  that  it  was 
not  followed  by  an  inmiediate  change  of  possession,  an  inquiry 
into  the  motives,  reasons,  or  causes  for  not  changing  the  posses- 
sion is  irrelevant,  so  far  as  it  is  designed  to  raise  any  distinct 
question  for  the  determination  either  of  the  court  or  jury.  The 
law  is  settled  that  the  true  and  sole  inquiry  is,  whether  the  pre- 
sumption of  fraud  is  repelled  by  evidence,  that  the  mortgage  (in 
the  words  of  the  statute)  was  made  "  in  good  faith,  and  without 
any  intent  to  defraud  creditors  or  purchasers?"  that  the  question 
of  fraudulent  intent  in  this,  as  in  all  other  cases  arising  under 
tne  statute,  where  it  depends  upon  extrinsic  proof,  is  purely  a 
question  of  fact,  which  it  belongs  to  the  jury  alone  to  determine, 
and  that  their  verdict  in  favor  of  the  validity  of  the  transaction, 
if  founded  on  pertinent  evidence,  is  conclusive.  Consequently, 
when  a  cause  involving  the  question,  either  from  its  nature  or 
by  the  consent  of  the  parties,  is  tried  by  a  judge  at  Special  Term, 
his  finding  of  the  fact  is  just  as  conclusive  as  the  verdict  of  a 
jury.  The  true  construction  of  the  statute,  therefore,  is,  that  its 
only  effect,  when  the  execution  of  a  mortgage  is  not  followed  by 
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an  immediate  delivery  of  the  possession,  is  to  throw  the  burden 
of  proving  that  the  transaction  was  fidr  and  honest  upon  the 
mortgagee,  and  when  the  proof  thus  given  by  him  is  relevant  and 
satisfactory,  and  the  mortgage  has  been  duly  filed,  it  matters  not 
how  long,  or  for  what  reasons,  the  mortgagor  was  permitted  to  re- 
tain the  possession. 

What,  then,  is  the  proof  which,  in  such  cases,  the  mortgagee  is 
required  to  give  to  rebut  the  presumption  of  fraud  ?  It  is  this,  and 
only  this :  He  is  bound  to  show  that  the  debt  mentioned  on  the 
mortgage  was  actually  due,  and  that  to  secure  its  payment  was 
the  sole  object  of  the  parties. 

We  think  with  the  Judge  below  that  this  proof  was  given  in 
relation  to  each  of  the  mortgages  now  sought  to  be  impeached, 
and  are  therefore  of  opinion,  that  his  finding,  that  each  of  them 
was  made  in  good  faith  and  without  any  intent  to  de&aud  cred- 
itors  or  purchasers,  is  conclusive. 

The  second  objection  to  the  validity  of  Mr.  Townsend's  mort- 
gage, that  it  was  given  to  secure  a  partnership  debt,  is  aLao 
founded  on  an  erroneous  view  of  the  existing  law,  and,  emphati- 
cally,  of  the  position  ^nd  rights  of  Stewart  and  Co.  as  the  credit- 
ors of  Judson. 

As  each  partner  in  a  firm  is  personally  liable  for  the  pay- 
ment of  its  debts,  there  is  certainly  no  law  that  forbids  him  from 
paying,  or  securing  the  payment  of  the  whole,  or  of  any  portion 
of  them,  from  his  own  separate  property  or  funds;  and  in  many 
cases  to  make  such  payment,  or  give  such  security,  may  not  only 
be  his  right,  but  as  between  him  and  his  partners  a  positive  duty ; 
the  debt  or  fund  or  money,  may,  in  respect  to  the  creditor,  be  a 
partnership  debt,  and  yet  may  be  one  which,  in  respect  to  his 
partners,  he  is  bound  to  discharge;  and,  assuredly,  it  has  never 
been  supposed  that  the  creditor  to  whom  the  payment  is  made  ov 
aecurity  given,  is  bound  to  inquire  into  the  accounts  of  the  firm, 
or  that  his  right  to  accept  such  payment,  or  security,  is  at  all  af- 
fected by  the  insolvency  of  the  partner  from  whom  he  receives  it 

The  cases  upon  which  the  learned  counsel  for  the  appeUant 
rested  his  argument,  it  is  not  difficult  to  show,  are  quite  inapplica- 
ble. It  is  true,  that  when  an  insolvent  firm  make  an  assignment  . 
of  the  partnership  property  for  the  benefit  of  their  creditors,  they 
have  no  right  to  give  a  preference,  in  the  order  of  payment^  to  the 
D,— VL  7 
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separate  creditors  of  an  individual  partner ;  and  it  may  also  be 
admitted  that  when  an  insolvent  partner  makes  an  assignment  of 
his  separate  property  for  the  benefit  of  his  creditors,  he  has  no 
right  to  give  a  preference  to  a  creditor  of  the  partnership ;  in  each 
case  the  property  assigned  is  considered  as  a  trust  fund,  applica- 
ble, in  the  first  instance,  to  the  payment,  in  one  case,  of  the  part- 
nership, and  in  the  other,  of  the  separate  creditors ;  but  in  neither 
case,  according  to  the  decision  of  Chancellor  Walworth  in  Kirby 
V.  Schoonmacker  (3  Barb.  Ch.  E.  4Q),  and  of  this  court  in  Nichol- 
son V.  Leavitt  (4  Sand.  S.  C.  E.  305),  does  the  illegal  preference 
render  the  assignment  wholly  void.  It  is  only  the  clause  giv- 
ing the  preference  that  is  rendered  void,  and  it  can  only  be  de- 
clared so  at  the  instance,  and  for  the  benefit,  of  the  creditors  whose 
claims  have  been  unjustly  postponed,  and  who,  by  such  a  declar- 
ation, become  entitled  to  share  in  the  fund  which  the  debtor  had 
attempted  to  divert  from  its  proper  application.  In  Kirby  v. 
Schoonmacker,  where  the  bill  was  filed  by  a  judgment  creditor  on 
his  own  behalf,  to  set  aside  an  assignment  made  by  a  partnership, 
upon  the  ground  that  it  gave  a  preference  to  debts  due  from  the 
partners  individually,  the  Chancellor,  holding  that  the  preference 
was  not  evidence  of  a  fraudulent  intent  that  could  avoid  the  as- 
signment, but  could  be  regarded  only  as  a  violation  of  the  equitable 
rights  of  the  partnership  creditors  as  a  class,  also  held,  that  it 
was  only  upon  a  bill  in  behalf  of  all  those  creditors  that  any 
relief  could  be  granted.  The  bill,  not  being  of  this  character, 
was  therefore  dismissed. 

It  is  obvious  that  the  doctrine  which  has  thus  been  stated  and 
explained  has  no  application  to  the  case  now  before  us,  for  not 
only  is  no  trust  created  by  the  mortgage  in  favor  of  the  separate 
creditors  of  Judson,  but  those  creditors  as  a  class  are  not  before 
the  court,  nor  from  the  nature  of  the  action — seeking  only  the  fore- 
closure of  the  mortgage — could  they  properly  be  made  parties. 
Could  we,  therefore,  admit,  which  we  are  fer  from  doing,  that  a 
mortgage  given  by  an  insolvent  partner  to  secure  the  payment  of 
a  partnership  debt,  may  be  avoided  at  the  instance  and  for  the 
benefit  of  his  separate  creditors,  it  still  remains  certain,  that  to 
this  relief  the  defendants  Stewart  &  Co.,  merely  as  judgment  cre- 
ditors, and  claiming  only  upon  their  own  behalf,  cannot  be  en- 
titled.   This  objection  to  the  validity  of  the  mortgage  is  not  one 
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which  they,  acting  separately,  have  any  right  to  urge,  unless  upon 
the  supposition  that  the  execution  issued  upon  their  judgment,  and 
the  levy  asserted  to  have  been  made  under  it  gave  them  a  lien 
upon  the  mortgaged  property  which  may  entitle  them  to  share  in 
the  distribution  of  the  fund  arising  from  its  sale.  It  is  upon  the 
truth  of  this  supposition  that  the  case  of  the  appellants,  viewed  in 
its  most  favorable  aspect,  wholly  depends.  If  in  no  event  can 
they  be  entitled  to  a  share  of  the  ftmd  in  court,  it  is  clear  that  they 
can  have  no  right  to  question  the  propriety  of  the  judgment  that 
has  been  rendered. 

We  are,  however,  very  clearly  of  opinion  that  the  appellants, 
neither  by  virtue  of  their  execution  nor  otherwise,  acquired  any 
lien  upon  the  property  mortgaged  that  can  entitle  them  to  share 
in  the  distribution  of  its  proceeds.  This  property  was  not  bound 
by  their  execution  at  all,  and  the  pretended  levy  was  illegal  and 
void.  Judson  was  not  the  owner  of  the  property  when  the  execu- 
tion was  issued,  nor  had  he  any  interest  upon  which  the  prcksesa 
could  attach  or  that  could  rightfully  be  made  the  subject  of  a  levy 
and  sale  under  it. 

There  is  a  wide  diflference  between  a  mortgage  of  lands  and  a 
mortgage  of  chattels.  In  the  first  case,  as  the  law  in  this  state  is 
now  settled,  the  estate,  subject  to  the  mortgage,  remains  in  the 
mortgagor,  is  bound  by  a  judgment,  and  may  be  sold  under  an 
execution,  against  him — the  mortgage  is  regarded  merely  as  a  secu- 
rity for  the  debt,  and  not  as  a  transfer  of  the  title.  But  a  mort- 
gage of  personal  chattels,  in  all  cases,  vests  the  legal  title  in  the 
mortgagee,  and  when  by  the  terms,  or  by  the  legal  construction  of 
the  instrument,  he  has  an  immediate  right  to  the  possession,  al- 
though the  possession  may  not  in  fact  have  been  changed,  he  is,  in 
judgment  of  law,  the  absolute  owner,  and  it  is  merely  as  his 
bailee  and  by  his  sufferance  that  the  mortgagor  retains  the  posses- 
sion. The  latter  has  no  interest  that  is  bound  by,  or  can  be  sold 
under,  an  execution  against  him.  When  by  the  terms  of  the 
mortgage  the  mortgagor  is  to  remain  in  possession  for  a  certain 
time,  his  temporary  interest,  subject  to  the  mortgage,  may  be 
levied  on  and  sold,  but  his  interest,  in  other  cases,  is  a  right  of  re- 
demption only,  a  mere  chose  in  action  which,  unless  united  to  a 
right  to  the  possession  for  a  definite  period,  can  never  be  the  sub- 
ject of  a  levy  and  sale  under  an  execution.    Such  is  the  estab- 
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liflhed  and  undoubted  law,  as  laid  down  by  Mr.  Justice  Gtoxiiner, 
in  conformity  to  many  former  decisions,  in  delivering  the  judg- 
ment of  the  Court  of  Appeals  in  MaMison  v.  Baiums,  (1  Comst.  295,) 
vide  also  Hull  v.  Garrdey^  (2  Duer,  105,)  and  cases  there  cited,  and 
Butler  V.  Miller^  (1  Comst.  500,)  and  applying  this  law  to  the  facts 
of  the  case,  it  is  at  once  manifest  that  if  the  mortgage  to  Townsend, 
or  the  mortgage  to  Bose  is  valid,  the  defendants  Stewart  k  Co. 
have  no  claim  to  any  portion  of  the  fund  to  be  distributed.  K 
they  acquired  no  lien  by  their  execution,  their  situation  and  rights 
are  exactly  the  same  as  those  of  all  the  other  separate  creditors 
of  Judson,  and  which  in  the  present  suit  we  are  not  at  liberty  to 
consider. 

That  the  mortgage  to  Townsend  and  the  mortgage  to  Bose  are 
both  of  them  valid  we  have  already  decided,  in  overruling  the 
objection  that  neither  was  followed  by  an  immediate  change  of 
the  possession.  The  mortgage  to  Townsend,  in  addition  to  the 
partnership  debt  of  Cranston  &  Judson,  was  given  to  secure  a 
debt  of  $1,000  then  due  to  him  from  Judson  personally,  and  to  this 
extent  was  certainly  valid  even  against  the  separate  creditors  of 
Judaon.  It  contains  no  provision  giving  to  Judson  a  temporary 
right  of  possession,  nor  can  it  be  doubted  that,  by  its  legal  con- 
struction, it  vested  in  Townsend  an  immediate  right  of  possession, 
as  well  as  the  legal  title  to  the  property  mortgaged.  He  was, 
therefore,  when  the  execution  of  the  appellants  was  issued,  in 
judgment  of  law,  the  sole  and  absolute  owner  of  the  property, 
subject  only  to  a  right  of  redemption  in  Judson,  and  in  subse- 
quent mortgagees.  The  same  observations  are  applicable  to  tho 
mortgage  to  Eose :  $7,500  of  the  debt  it  professes  to  secure  was 
due  when  the  mortgage  was  executed,  and  that  it  gave  to  him  an 
immediate  right  to  the  possession,  has  not  been  denied. 

Placing  our  decision  that  the  appellants  acquired  no  lien  upon 
the  mortgaged  property  by  force  of  their  execution,  and  can, 
therefore,  have  no  title  to  share  in  its  proceeds,  upon  the  grounds 
that  have  been  stated,  it  is  unnecessary  to  consider  the  questions 
that  were  raised  upon  the  hearing  in  relation  to  the  validity  of  the 
iudgment  confessed  by  Judson  to  the  appellants,  and  the  suffi,* 
ciency  of  the  levy  made  by  the  plaintiff.  The  objections  to  the 
judgment,  were  it  necessary,  we  should,  probably,  overrule,  but 
it  would  be  difficult  for  us  to  say  that  a  valid  levy  was,  in  fact^ 
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made,  or  if  made,  that  it  was  not  subsequently  abandoned.  It 
would  seem  from  the  evidence  that  Bose  took  and  retained  the  pos^ 
session  of  the  mortgaged  property,  not  only  with  the  acquiescence 
of  the  sheriff,  but  with  the  knowledge  and  consent  of  the  appel- 
lants. 

Our  conclusion  is,  that  the  judgment  at  Special  Term,  directing 
that  the  amount  due  on  Mr.  Townsend's  mortgage,  together  with 
his  costs  in  the  action,  shall  be  immediately  paid  to  him  out  of  the 
fund  in  court,  must  be  affirmed,  and  that  he  is  also  entitled  to  his 
costs  on  this  appeal,  to  be  paid  to  him  by  the  appellants  Stewart 
&Co. 

We  are  also  of  opinion  that  the  like  judgment  must  be  rendered 
in  relation  to  the  Baker  mortgage,  the  consideration  for  which  was 
fblly  proved  upon  the  trial,  and  which  was  alleged  to  be  void  upon 
the  like  ground  of  the  non-delivery  of  the  possession. 

Nor  can  we  doubt  that  it  is  our  duty  to  render  the  like  judg- 
ment in  favor  of  the  plaintiff  Slater.  It  is  true  that  the  proof 
upon  the  trial,  in  relation  to  the  amoxmt  of  the  debt  due  to  him 
firom  Judson^  was  by  no  means  as  clear  and  satis&ctoiy  as  that  in 
support  of  the  prior  mortgages,  nor  can  it  be  said  that  the  charge 
of  usury  was  wholly  unsustained ;  but  these  are  questions  of  fiwst 
which  were  decided  by  the  Judge  in  his  fevor,  nor  can  his  finding, 
in  relation  to  either  of  them,  be  set  aside  as  against  the  weight  of 
evidence.  All  that  can  be  said  is,  that  the  evidence  was  some- 
what doubtful  and  conflicting.  It  is  also  proper  to  be  remarked, 
that  the  charge  of  usury  was  not  made  at  all  in  the  original  answer 
of  the  defendants  Stewart  &  Co.,  and  that  in  permitting  its  intra* 
duction  by  way  of  amendment,  the  Judge  exercised  a  discretion 
which  the  provisions  of  the  Code  hardly  seem  to  justify — an  opin- 
ion in  which  he  now  fiiUy  concurs.  Whether  the  defendants 
would  be  entitled  to  set  up  usury  as  a  defence  at  all,  is  a  question 
of  law,  which,  as  the  fact  has  been  found  against  them,  it  is  un- 
necessary now  to  determine. 

I  pass  now  to  the  appeal  of  the  defendant  Bose.  His  appeal  is 
limited  to  that  portion  of  the  judgment  which  directs  a  reference 
for  the  purpose  of  ascertaining  the  amount  due  upon  his  mortgage, 
and  for  taking  an  account  of  the  profits  received  by  him  while  in 
possession,  and  which  also  permits  any  party  to  the  action  to  im- 
peaoh  his  mortgage,  and  the  consideration  thereof  and  to  piodaoe 
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testimony  for  that  purpose  before  the  referee.  This  reference,  so 
far  aa  it  admits  an  account  to  be  taken,  we  have  no  doubt  was 
properly  ordered,  but  we  agree  with  the  counsel  for  this  appellant, 
that  as  the  existence  and  amount  of  the  debt  for  which  the  mort- 
gage was  given  were  very  clearly  proved  upon  the  trial,  and  no 
evidence  to  impeach  the  transaction  was  then  given  or  offered  to 
be  given,  the  issue  as  to  the  validity  of  his  mortgage,  which  is 
raised  by  the  pleadings,  ought  then  to  have  been  determined  in 
his  favor;  the  judgment  must,  therefore,  be  modified  by  striking 
out  the  clause  which  permits  the  mortgage  to  be  impeached  before 
the  referee,  and  by  substituting  another  affirming  its  validity. 

The  only  objection  that  remains  to  be  noticed  is  one  which  was 
relied  on  by  all  the  appellants.  It  is,  that  the  decision  of  the 
Judge  was  not  given  in  writing,  and  filed  with  the  clerk  within 
twenty  days  after  the  court  at  which  the  trial  took  place,  (Code,  § 
261).  As  we  intimated  to  the  counsel  upon  the  argument,  this  is 
not  an  objection  to  which,  upon  the  hearing  of  an  appeal,  we  can 
listen,  and  we  trust  it  will  never  again  be  urged.  The  provision 
of  the  Code  upon  which  it  is  founded,  has  been  frequently  decided 
in  the  Supreme  Court  and  in  this,  to  be  simply  directory,  and, 
consequently,  that  its  non-observance  by  a  Judge  furnishes  no 
ground  for  a  reversal  of  his  decision.  It  is  neither  an  irregularity 
that  renders  a  judgment  void,  nor  an  error  that  justifies  its  re- 
versal 

The  judgment  appealed  from,  modified  as  I  have  stated,  is, 
therefore,  affirmed. 


Cathabikb  N.  Forrest  v.  Edwin  Forrest. 

The  Superior  Ck>urt  of  the  city  of  New  York  has  jariediction  of  an  action  for  a  di- 
Torce,  by  reason  of  an  adultery  committed  in  this  state,  when  the  parties  to  the 
action  were  inhabitants  of  the  state,  and  residing  in  it  when  the  offence  was 
eommitted,  and  continued  to  reside  in  it  up  to  the  time  of  suit  brought,  and 
the  defendant  then  resided  in  that  city. 

A  oopy  of  a  paper  filed  with  the  clerk  of  the  House  of  R*cpresentatiTes  at  Harris- 
burg,  Pennsylvania,  on  the  21  st  of  February,  1850,  purporting  to  be  a  petition 
of  the  defendant  to  be  divorced  from  the  plaintiff,  was  allowed  to  be  read  with- 
out proof  of  the  genuineness  of  the  signature  of  the  defendant  to  the  paper  so 
filed,  the  only  objection  made  to  its  admiaeibility,  being  that  **  the  abae&oe  of 
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the  original  -was  not  sufficiently  accounted  for."  The  paper  so  read  had  been 
served  on  the  plaintiff  by  the  defendant's  direction,  with  a  notice  that  the  origi- 
nal would  be  presented  to  the  legislature  of  Pennsylvania,  at  Harrisbnrg,  on 
the  21st  of  February,  1860.  The  paper  or  petition  purported  to  have  been 
sworn  to  by  the  defendant,  on  the  16th  of  February,  and  such  notice  was  dated 
the  19th  of  February:  with  the  paper  so  filed  at  Harrisburg  was  an  affidavit 
of  the  service  of  a  copy  thereof,  and  of  such  notice  on  the  plaintiff  on  the  21st 
of  February,  18{(0.  It  was  proved  that  the  original  was  giyen  to  the  defendant 
to  be  earned  to.  Harrisburg,  where  the  legislature  was  in  session  at  the  time, 
and  that  notice  had  been  given  to  him  to  produce  it,  and  that  proper  search  had 
been  made  in  the  proper  places  for  the  original,  whether  in  the  custody  of  the 
Senate  or  of  the  House  of  Representatives,  and  that  no  other  petition  could  be 
fonnd  than  the  one,  of  which  the  paper  read  was  a  copy.  Heldt  that  the  paper 
was  properly  admitted  aa  evidence  of  the  contents  of  a  petition  or  paper  signed 
by  the  defendant 

When  a  paper  is  offered  in  evidence  by  a  party,  and  excluded  by  the  court,  and 
such  party  excepts^  the  decision,  although  erroneous,  will  not  entitle  him  to  a  new 
trial,  if  at  a  subsequent  stage  of  the  trial  it  is  again  offered  by  the  same  party,  and 
admitted  and  read  in  evidence,  before  any  witness  has  been  further  examined 
before  the  jury. 

Neither  party  has  a  right  to  read,  on  the  trial  of  an  action,  an  affidavit  made  by 
himself,  as  evidence  in  his  own  favor,  of  the  truth  of  the  statements  it  contains: 
the  fact  that  it  was  opposed,  in  the  action  in  which  it  was  made,  by  the  affida- 
Tit  of  the  other  party,  does  not  make  it  admissible  in  his  own  fiivor  in  another 
action  to  maintain  tiie  issues  being  tried  in  the  latter ;  either  has  a  right  to 
read  an  affidavit  made  or  paper  signed  by  the  other,  if  it  contains  matter  per- 
tinent to  the  issuesw  If  a  defendant  reads,  on  the  trial  of  a  cause,  part  of  an 
affidavit  made  by  the  plaintiff  in  another  action,  the  plaintiff  has  a  right  to 
read  all  other  parts  of  it  which  are  relevant.  In  such  a  case,  the  plaintiff  haa 
a  right  to  read  not  only  such  other  parts  as  tend  to  explain,  modify,  or  destroy 
the  effect  of  the  part  read  by  the  defendant,  but  also  those  parts  of  it  which 
are  pertinent  to  the  general  merits  of  the  action  and  the  issues  to  be  tried,  al- 
though having  no  connection  with  the  particular  matter  or  subjeot  to  which  the 
part  read  by  the  defendant  relates. 

When  the  affidavit  from  which  a  defendant  so  reads,  refers  to,  and  identifies  other 
affidavits  made  by  the  plaintiff,  and  re-affirms  the  truth  of  their  statements  in 
all  respects,  the  plaintiff  may  also  read  from  such  other  affidavits^  all  parts 
thereof,  which  are  relevant  and  material  to  the  issues  which  the  parties  are 
trying. 

On  the  trial  of  an  action  in  this  state,  parol  evidence  of  the  contents  of  a  paper  in 
another  state  may  be  given,  when  it  is  shown  to  be  in  the  possession  of  a  party 
in  snch  other  state,  and  who,  on  being  examined  upon  commission,  peremptorily 
refuses  to  produce  it,  it  not  appearing  that  by  the  laws  of  such  state  he  can  be 
compelled  to  surrender  the  possession  of  it  to  be  used  in  the  courts  of  this  state. 

The  question,  what  amount  of  alimony  ought  to  be  allowed  annually  to  the  wife 
if  a  decree  of  divorce  be  granted,  is  a  question  to  be  determined  by  the  oourt» 
and  is  not  to  be  submitted  to  the  jury.  In  this  respeet^  the  Oode  of  Proeednre 
haa  not  changed  the  former  praotioe. 

Wbfltber  with  a  Tiew  to  aid  the  court  in  the  ultimate  oonddeimticii  of  that  qvea- 
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tion,  the  court  may,  on  the  trial  of  the  issaes  upon  which  the  right  to  a  divorce 
depends,  direct  them  to  find  specially  the  amount  and  annual  value  of  the  de- 
fendant's estate  ?     Quert. 

But  the  admisfflon  of  evidence  of  the  value  of  the  husband's  estate,  **  for  the  pur- 
pose of  submitting  to  the  jury  the  question,  what  amount  of  alimony  ought  to 
be  allowed,"  and  limited  strictly  to  that  special  purpose  is  no  ground  for  setting 
aside  the  verdict  upon  the  main  issues  upon  which  the  right  to  a  divorce  depend^ 

It  could  not  bear  in  the  least  degree  upon  the  question  whether  either  or  which  of 
the  parties  had  committed  adultery,  and  could  not  have  influenced  the  verdict 
upon  that  question. 

And  the  direction  of  the  court  to  the  jury,  if  they  should  find  a  verdict  for  the 

I   wife,  to  find  also  specially  what  amount  of  alimony  should  be  annually  allowed 

to  her,  and  their  finding  upon  that  question  furnishes  no  ground  for  setting 

aade  the  verdict  upon  the  question  of  the  guilt  or  innocence  of  the  parties  of  the 

adultery  charged. 

Although  the  question  was  for  the  court  and  not  for  the  jury,  the  defendant  was  in 
no  possible  manner  prejudiced  by  the  submission  of  that  question  to  them :  if 
their  finding  thereon  be  disregarded  by  the  court,  it  was  superfluous  and  harm- 
leaa. 

After  a  verdict  in  favor  of  the  wife,  entitling  her  to  a  divorce,  the  husband  is  en- 
titled to  a  hearing  and  an  opportunity  to  produce  proofs  upon  the  question. 
What  alimony  should  be  allowed  to  her  ? 

Tbe  court  may  require  the  husband  to  give  security  for  the  payment  of  the  alimony 
awarded.  The  allowance  of  alimony  may  be  made  to  commence  from  the  time 
of  the  bringing  of  the  action.  It  is  erroneous  to  peremptorily  require  the  wife 
to  release  her  claim  or  inchoate  right  to  dower  in  her  husband's  real  estate. 

Although  a  divorce  a  vmeulo  matrimonii  be  granted,  yet  if  such  divorce  is  founded 
on  the  guilt  of  the  husband,  the  wife  will  be  entitled  to  dower  if  she  survives  him. 

And  although  the  amount  of  alimony  rests  in  the  sound  discretion  of  the  court,  the 
allowance  ought  not  to  be  made  on  a  condition  that  the  wife  release  all  claim 
and  right  to  dower. 

It  seems  that  on  settling  the  final  decree  and  settiing  the  amount  of  alimony,  it  would 
be  proper  to  give  leave  to  apply  to  the  court  for  any  modification  of  the  allow- 
ance which  the  changing  circumstances  of  the  parties — and  especially  the  death 
of  the  husband,  whereby  the  title  to  dower  would  become  absolute— may  rei^ 
derjnst 

(Before  Bobwosth  and  Woodruff,  J.J.) 
Heard,  January ;  decided,  June,  1856. 

Ttas  actaon  came  before  the  court  at  General  Tenn,  on  an  ap- 
peal by  the  defendant  from  the  whole  judgment ;  and  on  an  ap- 
peal by  the  plaintiff  from  a  part  of  the  judgment  The  action 
was  brought  by  the  plaintiff,  the  wife,  to  obtain  a  divorce  on  the 
ground  of  the  adultery  of  the  defendant,  her  husband.  The 
complaint  states  that  the  plaintiff  and  defendant  were  married  in 
LondoDi  in  June,  1837,  and  before  January,  1888,  removed  to 
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and  settled  in  the  city  of  New  York,  where  they  have  since  re- 
sided and  still  reside.  It  charged  the  defendant  with  having 
committed  adultery  in  1840,  1841,  1842,  1843,  1844,  1847,  1848, 
and  1860,  at  places  and  with  persons  named.  It  stated  that  the 
value  of  the  defendant's  real  and  personal  estate  was  $200,000, 
and  the  clear  annual  income  received  therefrom  was  not  less  than 
$6000,  and  particularly  described  some  of  the  real  estate  which 
he  owned.  It  contained  the  other  customary  allegations  of  a 
complaint  in  such  an  action,  and  was  duly  verified  on  the  22d  of 
November,  1860. 

The  answer  put  at  issue  the  material  allegations  of  the  com- 
plaint, except  that  of  the  marriage.  It  also  charged  that  the 
plaintiff  had  committed  adultery  in  1844,  1847,  1848,  1849,  on 
some  occasions  in  her  own  house  in  22d  street.  New  York,  during 
the  defendant's  absence ;  on  others,  in  Ohio ;  and  on  others,  in  a 
house  in  16th  street,  where  she  resided  after  the  parties  had 
ceased  to  live  together,  and  before  this  action  was  commenced. 
Persons  are  named  with  whom  the  illicit  intercourse  is  charged  to 
liave  been  had,  and  the  place  where,  and  the  year  in  which  it 
occurred. 

It  admitted  that  he  owned  the  real  estate  described  in  the  com- 
plaint, but  denied  that  his  real  and  personal  estate  were  worth 
more  than  $160,000,  over  and  above  the  payment  of  his  just 
debts,  or  that  his  clear  yearly  income  therefrom  exceeds  $4,000. 
The  answer  was  duly  verified  on  the  17th  of  December,  1860. 
The  answer  and  complaint  contain  other  allegations  which  need 
not  be  stated. 

A  sworn  reply  was  interposed  on  the  21st  of  December,  1860, 
denying  the  allegations  of  adultery  on  the  part  of  the  plaintiflF. 

On  the  24th  of  December,  1850,  an  order  was  made  in  the  ac- 
tion directing  seven  specific  questions  of  fact  to  be  tried  by  a 
jury.  They  were  tried  before  Chief-Justice  Oakley  and  a  jury ; 
the  trial  commenced  on  the  16th  of  December,  1861,  and  the 
verdict  was  rendered  on  the  26th  of  January,  1862.  The  Chief- 
Justice  also  submitted  an  additional  question  to  the  jury,  being  the 
eighth  of  the  series  hereinafter  stated,  and  the  first  seven  thereof 
being  those  directed  to  be  tried  by  the  order  of  the  24th  of  De- 
cember, 1860. 

The  Chief-Justice,  after  the  evidence  had  all  been  given,  and 
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after  the  cause  had  been  summed  up  by  the  counsel  for  the  re- 
spective parties,  charged  the  jury  upon  the  fects  and  law,  and  in 
and  by  such  charge  submitted  to  the  jury  the  eight  questions, 
hereinafter  set  forth,  as  the  issues  to  be  determined  by  them,  and 
directed  them  to  return  answers  to  said  several  questions  as  their 
verdict  in  this  cause,  and  the  defendant's  counsel  excepted  to  so 
much  of  the  said  charge  and  directions  as  submitted,  the  eighth 
of  said  questions  to  the  determinations  of  said  jury,  and  directed 
them  to  render  a  verdict  thereon.  The  jury  imder  such  decision 
and  charge,  retired,  and  again  returned  into  court,  and  for  their 
verdict  returned  said  questions  and  their  answers  thereto  respect- 
ively as  follows : 

Ist.  Has  or  has  not  the  defendant,  Edwin  Forrest,  since  his 
marriage  with  the  plaintiff,  Catharine  N,  Forrest,  committed  adul- 
tery as  in  the  complaint  in  this  action  charged  ?     He  has. 

2d.  Were  or  were  not  the  said  plaintiff  and  said  defendant  in- 
habitants of  this  state  at  the  time  of  the  commission  of  said  adul- 
tery by  the  said  defendant  ?    They  were. 

3d.  Was  or  was  not  such  adultery,  by  the  said  defendant, 
committed  within  this  state?    It  was. 

4th.  Was  or  was  not  the  said  defendant  a  resident  of  the  state 
of  New  York,  at  the  time  of  the  commencement  of  this  action? 
He  was. 

5th.  Has  or  has  not  the  plaintiff  committed  adultery,  as  alleged 
against  her  in  the  answer  in  this  action  ?     She  has  not. 

6th.  Was  or  was  not  the  plaintiff  a  resident  and  inhabitant  of 
this  state  at  the  time  of  the  commencement  of  this  action  ?  She 
was. 

7th.  Was  or  was  not  the  plaintiff  an  actual  inhabitant  of  this 
state  at  the  time  of  the  commission  of  such  adultery  by  the  de- 
fendant within  this  state,  and  also  at  the  time  of  the  commence- 
ment of  this  action  ?     She  was. 

8th.  What  annual  amount  of  alimony  ought  to  be  allowed  the 
plaintiff?    $3,000. 

The  jury  say  that  they  find  for  the  plaintiff  on  the  whole  issue 
in  the  pleadings ;  and  that  in  answer  they  find  in  the  affirmative 
on  the  first,  second,  third,  fourth,  sixth,  and  seventh  questions  of 
fact,  specified  in  the  order  of  December  24,  1850,  and  in  the  neg- 
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ative  on  the  fifth  question  of  fact  specified  in  the  said  order,  and 
they  find  that  alimony  be  allowed  the  plaintiJBF  to  the  amount  of 
$8,000  per  year. 

The  said  cause  having  been  brought  on  for  further  hearing  be- 
fore the  same  Justice  thereof,  for  the  judgment  of  the  court  upon 
the  matters  aforesaid,  on  the  81st  of  January,  1852,  the  defend- 
ant's counsel  thereupon  claimed  and  insisted  that  the  Justice  was 
not  authorized  upon  the  matters  aforesaid  to  make  any  award  for 
alimony  to  the  plaintiff. 

But  the  Justice  decided  to  the  contrary,  and  to  such  decision 
defendant's  counsel  excepted. 

Defendant's  counsel  also  claimed  that  the  sum  of  $8,000  a  year 
was  extravagant  and  unreasonable  alimony  to  be  allowed  the 
plaintiff;  but  the  Judge  decided  to  the  contrary,  and  defendant's 
counsel  excepted. 

Defendant's  counsel  also  claimed  that  whatever  sum  should  be 
allowed  the  plaintiff  for  alimony,  it  should  only  be  made  payable 
from  the  date  of  the  decree  (this  present  hearing),  on  January  81, 
1862 ;  but  the  Justice  decided  otherwise,  and  to  such  decision  de- 
fendant's counsel  excepted. 

And  defendant's  counsel  further  claimed  that  if  such  alimony 
should  be  made  payable  from  or  for  any  period  anterior  to  the 
decree,  that  the  allowance  voluntarily  made  and  paid  by  the  de- 
fendant to  the  plaintiff,  for  her  maintenance  and  support,  for  and 
in  respect  to  such  period,  should  be  credited  upon  the  alimony 
so  to  be  allowed  the  plaintiff  for  and  during  that  time ;  but  the 
said  Justice  determined  that  no  counsel  fees  nor  allowance  for 
extra  expenses  should  be  allowed  the  plaintiff  in  the  action,  but 
that  the  alimony  should  be  allowed  without  any  deduction  for 
such  voluntary  payments.  To  such  decision  defendant's  counsel 
excepted. 

The  said  Justice  thereupon,  on  the  31st  of  January,  1852,  made 
and  rendered  a  judgment  in  the  action,  which,  exclusive  of  its 
recitals,  reads  as  follows,  that  is  to  say : 

"  And  Mr.  Charles  O'Conor  having  been  heard  for  the  plaintiff, 
and  Mr.  John  Van  Buren  for  the  defendant,  and  this  court  hav- 
ing, upon  consideration  of  the  facts  admitted  by  the  defendant  in 
the  pleadings,  considered  and  determined  that  the  allowance  for 
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the  support  of  the  plaintiflf,  hereinafter  mentioned,  is  jnst,  having 
regard  to  the  circumstances  of  the  parties  respectively,  it  is  now 
ordered,  decreed,  and  adjudged,  on  motion  of  the  said  counsel  for 
the  plaintiff,  and  this  court,  by  virtue  of  the  power  and  authority 
therein  vested,  and  in  pursuance  of  the  statutes  in  such  case  made 
and  provided,  doth  order,  decree,  and  adjudge  that  the  marriage 
between  the  said  plaintiff,  Catharine  N.  Forrest,  and  the  defend- 
ant, Edwin  Forrest,  be  dissolved,  and  the  same  is  hereby  dissolved 
accordingly.  And  the  said  parties  are,  and  each  of  them  is,  freed 
from  the  obligations  thereof. 

"  And  it  is  further  ordered,  decreed,  and  adjudged,  that  it  shall 
be  lawful  for  the  said  Catharine  N.  Forrest,  the  plaintiff,  to  marry 
again,  in  the  same  manner  as  if  the  said  Edwin  Forrest,  the  de- 
fendant, was  actually  dead ;  but  it  shall  not  be  lawful  for  the  said 
Edwin  Forrest,  the  defendant,  to  marry  again  until  the  said  Cath- 
arine N.  Forrest,  the  plaintiff,  shall  be  actually  dead. 

"  And  it  is  further  ordered,  decreed,  and  adjudged,  that  the  said 
Edwin  Forrest,  the  defendant,  pay  to  the  said  Catharine  N.  For- 
rest, the  plaintiff,  the  sum  of  three  thousand  dollars  a  year  from 
the  nineteenth  day  of  November,  one  thousand  eight  hundred  and 
fifty,  on  which  day  this  action  was  commenced,  during  her  natural 
life,  as  a  suitable  allowance  to  the  said  Catharine  N.  Forrest,  the 
plaintiff,  for  her  support,  and  that  such  allowance  be  paid  in  the 
manner  following ;  that  is  to  say,  that  the  sum  of  three  thousand 
seven  hundred  and  fifty  dollars  be  paid  as  aforesaid  into  the  hands 
or  upon  the  order  of  the  said  plaintiff,  or  of  her  attorneys  of  record 
in  this  action,  on  the  nineteenth  day  of  the  month  of  February^ 
one  thousand  eight  hundred  and  fifty-two,  and  that  the  sum  of 
seven  hundred  and  fifty  dollars  be  paid  as  aforesaid,  into  the  hands 
or  upon  the  order  of  the  said  plaintiff,  or  of  her  attorneys  of  record 
in  this  action,  on  the  nineteenth  day  of  each  month  of  May, 
August,  November,  and  February  thereafter,  during  the  natural 
life  of  the  said  Catharine  N.  Forrest,  the  plaintiff,  And  it  is  ftir- 
ther  ordered,  that  the  said  Edwin  Forrest,  the  defendant,  within 
thirty  days  from  the  date  of  the  entry  of  this  order  and  judgment^ 
give  unto  the  said  Catharine  N.  Forrest,  the  plaintiff,  such  reason- 
able security  for  the  payment  of  such  allowance,  by  lien  upon  his 
real  estate  in  this  state,  or  otherwise,  as  may  be  directed  and  ap- 
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proved  by  this  court,  upon  the  report  of  the  clerk  of  this  court,  to 
whom  the  examination  is  hereby  referred. 

"  And  it  is  further  ordered,  adjudged,  and  decreed,  that  the  said 
Edwin  Forrest,  the  defendant,  within  thirty  days  after  the  date  of 
this  order  and  judgment,  pay  to  the  said  Catharine  N.  Forrest,  the 
plaintiff,  or  her  attorneys  in  this  action,  the  costs  of  this  action, 
which  have  been  taxed,  and  are  hereby  allowed,  at  four  hundred 
and  twenty-four  dollars  and  forty-three  cents.  And  it  is  further 
ordered,  decreed,  and  adjudged,  that  from  time  to  time,  as  any 
sum  or  sums  shall  become  payable  by  the  terms  of  this  order  and 
judgment,  the  said  Catharine  N.  Forrest,  the  plaintiff,  upon  the 
allowance  of  any  Justice  of  this  court,  to  be  made  on  exhibiting  to 
him  and  filing  an  affidavit  that  such  sum  or  sums  hath  not  or 
have  not  been  paid,  may  have  an  order  entered  as  of  course  on 
the  foot  of  this  order,  decree,  and  judgment  that  execution  issue, 
in  such  form  as  said  Justice  may  direct,  against  the  said  Edwin 
Forrest,  the  defendant,  for  the  sum  or  sums  so  unpaid,  with  in- 
terest thereon  firom  the  time  or  times  when  the  same  shall  have 
become  payable  by  the  terms  of  this  order  and  judgment. 

"  And  it  is  further  ordered,  that  whenever  the  right  of  the  de- 
fendant to  appeal  firom  this  decree  shall  have  been  determined  by 
the  lapse  of  time,  or  by  the  final  affirmance  of  this  decree  in  the 
court  of  last  resort,  or  by  the  delivery  to  the  plaintiff  of  a  written 
stipidation,  subscribed  by  the  defendant  and  his  attorneys,  waiving 
and  relinquishing  all  right  to  appeal  fi*om  the  same,  and  the  said 
defendant  shall  tender  to  the  said  plaintiff  such  security  as  afore- 
said for  the  payment  of  the  allowance  aforesaid,  then  the  said 
plaintiff  shall  execute  and  deliver  to  the  said  defendant  a  release 
of  any  daim  of  dower  in  his  real  estate,  in  such  form  as  any  Jus- 
tice of  this  court  shall  settie  and  approve." 

{DefendanCs  eoccepiions  to  parts  of  the  judgment) 

And  as  to  those  parts  of  said  decree  or  judgment  which  ordered 
and  adjudged  as  follows,  to  wit :  "  And  it  is  further  ordered,  de- 
creed and  adjudged,  that  the  said  Edwin  Forrest,  the  defendant, 
pay  to  Catharine  N.  Forrest,  the  plaintiff,  the  sum  of  $3,000  a 
year,  fiom  the  19th  of  November,  1860,  on  which  day  this  action 
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was  commenced/ during  her  natural  life,  as  a  suitable  allowance 
to  the  said  Catharine  N.  Forrest,  the  plaintiff,  for  her  support; 
and  that  such  allowance  be  paid  in  tha  manner  following,  that  is 
to  say:  that  the  sum  of  $3750  be  paid  as  aforesaid  into  the 
hands,  or  upon  the  order  of  the  said  plaintiff,  or  of  her  attorneys 
of  record  in  this  action,  on  the  19th  day  of  February,  1852  ;  and 
the  sum  of  $750  be  paid  as  aforesaid  into  the  hands  or  upon  the 
order  of  the  said  plaintiff,  or  of  her  attorneys  of  record  in  this 
action,  on  the  19th  day  of  each  month  of  May,  August,  November 
and  February  hereafter,  during  the  natural  life  of  the  said  Catha- 
rine N.  Forrest,  the  plaintiff." 

"And  it  is  further  ordered,  that  the  said  Edwin  Forrest,  the 
defendant,  within  thirty  days  from  the  date  of  the  entry  of  this 
order  and  judgment,  give  unto  the  said  Catharine  N.  Forrest,  the 
plaintiff,  such  reasonable  security  for  the  payment  of  such  allow- 
ance, by  lien  upon  his  real  estate  in  this  state,  or  otherwise,  as 
may  be  directed  and  approved  by  a  Judge  of  this  court,  on  the 
report  of  the  clerk  of  this  court,  to  whom  the  examination  thereof 
is  hereby  referred." 

"  And  it  is  further  ordered,  decreed  and  adjudged,  that  from 
time  to  time,  as  any  sum  or  sums  shall  become  payable  by  the 
terms  of  this  order  and  judgment,  the  said  Catharine  N.  Forrest, 
the  plaintiff,  upon  the  allowance  of  any  Justice  of  this  courts  to 
be  made,  on  exhibiting  to  him  and  filing  an  affidavit  that  such 
sum  or  sums  hath  not  or  have  not  been  paid,  may  have  an  order 
entered  as  of  course  on  the  foot  of  this  order,  decree  and  judg- 
ment, that  execution  issue,  in  such  form  as  said  Justice  may  direct, 
against  the  said  Edwin  Forrest,  the  defendant,  for  such  sum  or 
sums  so  impaid,  with  the  interest  thereon  from  the  time  or  times 
when  the  same  shall  have  become  payable  by  the  terms  of  this 
order  and  judgment;"  and  to  each  and  every  part  thereof  de- 
fendant's counsel  excepted. 
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Plaintiff's  Notice  of  Appeal^  and  her  Bill  of  Eoccepti&ns. 
Catharine  N.  Forrest,  plaintiff,  ) 


against 
Edwin  Forrest,  defendant 


\ 


Please  to  take  notice,  that  the  plaintiff  appeals  to  the  General 
Term  of  this  Court,  from  that  part  of  the  judgment  or  decree  en- 
tered in  this  action  on  the  81st  day  of  January,  1852,  which  is  in 
the  following  words : — 

"And  it  is  further  ordered,  that  whenever  the  right  of  the  de- 
fendant to  appeal  from  this  decree  shall  have  been  determined  by 
lapse  of  time,  or  by  the  final  affirmance  of  this  decree  in  the 
court  of  last  resort,  or  by  the  delivery  to  the  plaintiff  of  a  written 
stipulation,  subscribed  by  the  defendant  and  his  attorneys  waiving 
and  relinquishing  all  right  to  appeal  from  the  same,  and  the  ^id 
defendant  shall  tender  to  the  said  plaintiff  such  security  as  afore- 
said for  the  payment  of  the  allowance  aforesaid,  then  the  said 
plaintiff  shall  execute  and  deliver  to  the  defendant  a  release  of 
any  claim  of  dower  in  his.  real  estate,  in  such  form  as  any  Jus- 
tice of  this  court  shall  settle  and  approve." 

Yours,  &c., 

HowiiAND  &  Chase, 

To  Attorneys  for  plaintiff. 

Van  Buren  &  Eobinson,  Esqrs., 

Attorneys  for  defendant. 

D.  R  Floyd  Jones, 

Clerk  of  the  Superior  Court 

of  the  City  of  New  York. 


Cathabinb  N.  Forrest,  plaintiff,  ^ 

against 
Edwin  Forrest,  defendant 


Bill  of  exceptions  on  the 
part  of  the  plaintiff,  to 
be  filed  with  and  annexed 
to  the  Eecord  of  Judg- 
ment in  this  action. 


(Xiy  and  County  of  New  York,  88. : 
3e  it  remembered,  that  at  a  Special  Tezm  of  the  Superior  Court 
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of  the  city  of  New  York,  held  at  the  City  Hall  of  the  city  of 
New  York,  by  continuance  to  and  on  the  thirty-first  day  of  Jan- 
uary, one  thousand  eight  hundred  and  fifty-two,  before  Thomas  J. 
Oakley,  Esquire,  Chief-Justice  of  this  court,  this  cause  having 
been  reserved  after  the  entry  of  the  verdict  therein  to  this  day  for 
further  consideration ;  and  the  said  plaintiff  and  defendant  having 
respectively  appeared  by  their  respective  counsel,  and  the  said 
court,  by  the  said  Chief-Justice,  having  proceeded  to  pronounce 
and  enter  its  decree  and  judgment  of  and  upon  the  issues  therein, 
the  said  court,  by  the  said  Chief-Justice,  delivered  its  opinion  and 
decision  of  and  upon  the  premises,  that  the  said  decree  and  judg- 
ment in  this  action  ought  to  contain  a  provision  in  the  following 
words : — "  And  it  is  further  ordered,  that  whenever  the  right  of 
the  defendant  to  appeal  from  this  decree  shall  have  been  deter- 
mined by  the  lapse  of  time,  or  by  the  final  affirmance  of  this  de- 
cree in  the  court  of  last  resort,  or  by  the  delivery  to  the  plaintiff 
of  a  written  stipulation  subscribed  by  the  defendant  and  his  attor- 
neys, waiving  and  relinquishing  all  right  to  appeal  from  the  same, 
and  the  said  defendant  shall  tender  to  the  said  plaintiff  such  se- 
curity as  aforesaid  for  the  payment  of  the  allowance  aforesaid, 
then  the  plaintiff  shall  execute  and  deliver  to  the  said  defendant 
a  release  of  any  claim  of  dower  in  his  real  estate  in  such  form  as 
any  Justice  of  this  court  shall  settle  and  approve." 

But  to  that  opinion  and  decision  the  said  plaintiff,  by  her  coun- 
sel, did  then  and  there  object,  and  insist  before  the  said  court,  first, 
that  no  such  provision,  or  any  provision  concerning  any  right  or 
claim  of  the  said  plaintiff  to  dower  ought  to  be  contained  or  in- 
serted in  said  decree  or  judgment;  and,  secondly,  that  if  any  pro- 
vision concerning  any  such  right  or  claim  of  dower  could  right- 
fully and  by  the  law  of  the  land  be  inserted  in  said  decree  or 
judgment,  the  following  provision  in  that  behalf  should  be  in- 
serted in  said  decree  or  judgment^  instead  of  the  provision  first 
above  recited  in  this  bill  of  exceptions  : — 

"  And  it  is  further  ordered,  that  in  case  the  plaintiff  shall  at  any 
time  hereafter  become  entitled  to  dower  in  any  lands  which  now 
are  or  were  of  the  defendant,  then  she,  the  said  plaintiff,  shall  elect 
in  such  form  and  manner  as  any  Justice  of  this  court  may  there- 
after direct  and  approve,  whether  she  will  take  such  dower  or  the 
allowanoe  afinresaid,  and  on  such  election  she  shall  execute  a  proper 
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release  of  said  dower,  or  of  all  future  payments  of  said  allowanoe 
to  be  approved  by  such  Justice." 

And  to  this  the  counsel  for  the  said  defendant  then  and  there 
objected,  and  insisted  that  the  said  provision  first  above  recited 
should  be  inserted  in  said  decree  or  judgment  And  the  said 
court,  by  the  said  Chief-Justice,  did  then  and  there  decide,  that 
the  said  provision  proposed  by  the  said  counsel  for  the  plaintiff 
ought  to  be  rejected,  and  that  the  said  provision  first  above  re- 
cited in  this  bill  of  exceptions  ought  to  be  inserted  in  the  said  de- 
cree  or  judgment,  and  directed  the  same  to  be  therein  inserted  ac- 
oordingly.  To  each  of  which  said  opinions  and  decisions  the  said 
plaintiff  by  her  counsel,  did  then  and  there  in  due  form  of  law 
except. 

And  inasmuch  as  the  said  several  matters  so  insisted  on  as  afore- 
said by  the  said  plaintiff,  and  the  opinions  and  decisions  aforesaid, 
and  the  said  exceptions  so  taken  to  the  same,  do  not  appear  by 
the  record  of  the  verdict  and  of  the  decree  or  judgment  in  this 
action,  the  said  Chief-Justice,  at  the  request  of  the  said  counsel 
for  the  said  plaintiff,  has  put  his  seal  to  this  bill  of  exceptions, 
containing  the  said  several  opinions,  decisions,  and  exceptions, 
pursuant  to  the  statute  in  such  case  made  and  provided,  on  this 
thirty-first  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty -two.  Thos.  J.  Oakley,     [l.  s.] 

Defendants  Notice  of  AppedL 
Cathasine  K  Fobbest 

against 

Edwin  Fobkest. 

Ctent — ^Please  take  notice,  that  the  defendant  appeals  to  the 
General  Term  of  this  court  firom  the  judgment  entered  therein. 
New  York,  February  16,  1852. 

Van  Buben  k  Eobinson,  defendant's  attorneys. 

HoWLAND  ^  Chase,  Esqrs.,  plaintiff's  attorneys. 

D.  R  F.  Jones,  Esq., 

Clerk  of  the  Superior  Court 
•  of  the  city  of  New  York. 

D.— VL  8 
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The  appeals  were  argued  together  at  a  General  Term  held  in 
January,  1856,  before  Justices  Bosworth  and  Woodruff,  and  were 
decided  at  the  following  June  term.  The  opinion  delivered  by 
the  court  in  support  of  the  judgment  pronounced,  covered  all  the 
points  which  were  argued.  The  opinion  being  voluminous,  only 
such  parts  of  it  are  reported  as  relate  to  questions  of  general  in- 
terest to  the  profession.  The  points  made,  and  to  which  the 
parts  of  the  opinion,  as  reported,  relate,  are  stated  in  the  opinion 
of  the  court.  Some  of  them  are  stated  in  the  form  in  which  they 
were  expressed  in  the  printed  points  submitted  on  the  argument 
of  the  appeals ;  and  the  others  are  so  stated  in  the  opinion,  as  to 
render  a  more  detailed  statement  of  them  unnecessary. 

Charles  O'Connor,  for  plaintiff. 

John  Van  Buren,  for  defendant. 

By  the  Court. — The  defendant  appeals  from  the  whole,  and 
the  plaintiff  from  a  part  of  the  judgment.  The  points  presented 
by  the  defendant's  appeal  will  be  first  considered.  The  latter  ap- 
peal presents  only  questions  of  law.  No  motion  is  made  to  set 
aside  the  verdict  as  being  contrary  to  evidence.  The  defendant's 
printed  points,  being  twenty-seven  in  number,  will  be  considered 
in  their  order. 

Defendants  First  Point 

The  point  first  made  is,  that  the  Superior  Court  of  the  city  of 
New  York  has  no  jurisdiction  in  actions  for  divorce. 

It  is  a  sufficient  answer  to  this  point,  to  say,  that  if  the  pro- 
ceeding to  obtain  a  divorce,  is  an  action,  within  the  meaning  of 
that  word,  as  used  in  the  Code,  there  can  be  no  doubt  that  this 
court  has  jurisdiction. 

Section  thirty-three  of  the  Code  declares  that  the  jurisdiction 
of  this  court  shall  extend  to  the  actions  enumerated  in  section  128 
and  section  124,  in  certain  cases.  (The  action  for  a  divorce  is  not 
enumerated  in  those  sections.)  "  To  all  other  actions,  where  all 
the  defendants  shall  reside,  or  are  personally  lerved  with  the 
summons"  within  the  city  and  county  of  New  York.  The  de- 
fendant resided  and  was  served  with  the  summons  within  that 
city.  • 
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"An  action,"  as  defined  by  the  Code,  "is  an  ordinary  proceed- 
ing in  a  court  of  justice,  by  whicli  a  party  prosecutes  another 
party  for  the  enforcement  or  protection  of  a  right,  the  redress  or 
prevention  of  a  wrong,  or  the  punishment  of  a  public  offence," 
(Code,  §  2.)  Every  other  remedy  is  a  special  proceeding,  and  all 
remedies  in  the  courts  of  justice  are  divided  into  "actions  and 
special  proceedings."     (Code,  §§  1  and  3.) 

This  proceeding  is  one  to  redress  a  wrong,  and  to  enforce  a 
right  consequent  upon  it.  It  is  conducted  as  all  other  remedies 
by  action  are  pursued,  by  summons  and  complaint  It  is  called 
an  action  in  the  Code,  and  there  are  provisions  in  the  Code  rela- 
tive to  proceedings  to  be  had  in  it  (Code,  §  186  and  sub.  5,  and 
§  268.)  By  whatever  tribunal  proceedings  of  this  nature  are  con- 
sidered in  England,  we  think  that  in  this  state,  by  long  and  well- 
settled  practice,  and  the  legislation  had  on  the  subject,  they  are  to 
be  deemed  within  the  jurisdiction  of  courts  of  equity  as  much  as 
before  the  recent  constitution  was  adopted,  and  that  the  legislature 
is  competent  to  confer  on  this  court  jurisdiction  of  such  an  action 
there  can  be  no  doubt  (Cons.  Art.  6,  §  5  and  §  14,  and  Art.  14, 
§  12,  and  Cons,  of  1821,  Art.  6,  §  5,  and  Art.  7,  §  2.) 

The  legislature  was  competent  to  vest,  and  by  unequivocal 
language  has  vested  in  this  court,  jurisdiction  of  this  action 
against  any  person  resident  in,  and  served  with  summons  in  the 
city  of  New  York,  when  the  plaintiff  is  also  a  resident  of  the 
state. 

De/endanCs  Second  Paint 

"  The  plaintiff  was  improperly  permitted  to  read,  on  the  trial,  a 
copy  of  what  purported  to  be  a  petition  of  the  defendant  to  the 
legislature  of  Pennsylvania,  without  proof  that  the  paper  from 
which  it  was  copied  was  an  original  signed  by  him." 

When  this  paper  was  first  offered  in  evidence,  the  defendant's 
oonnsel  objected  "on  the  ground  that  it  was  only  a  copy,  and 
that  the  absence  of  the  original  was  not  sufficiently  accounted  for," 
and  that  objection  was  then  sustained.  When  it  was  afterwards 
received,  "  the  defendant's  counsel  renewed  his  objection  thereto," 
and  excepted  to  the  decision  admitting  it 

This  paper  had  been  prepared  and  served  on  the  plaintiff  by 
the  defendant's  direction,  with  a  notice  that  the  petition  would  be 
presented  to  the  legislature  of  the  state  of  Penn^lvania,  at  Hap- 
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riflburg,  on  the  21st  of  February,  1860.  The  petition  appeared  to 
have  been  sworn  to  on  the  16th,  and  the  notice  was  dated  on  the 
19th  of  that  month.  The  person  who  served  it  swore  that  he  had 
no  doubt  he  compared  it  with  the  original  sent  to  Harrisburg,  al- 
though he  had  no  distinct  recollection  of  so  comparing  it,  or  of 
deeing  the  original. 

It  was  proved  that  on  a  search  made  in  the  office  of  the  clerk 
of  the  House  of  Eepresentatives,  a  paper  purporting  to  be  a  peti- 
tion of  the  defendant,  verified  the  16th  of  February,  1860,  with  a 
notice  dated  the  19th  of  that  month,  of  presenting  it  on  the  2l8t, 
with  an  affidavit  of  service  of  a  copy  of  the  petition  and  notice  on 
the  plaintiff,  by  Wm.  Ellery  Sedgwick,  was  filed  on  the  latter 
date,  by  the  clerk.  No  other  petition  or  copy  of  a  petition  waa 
found  among  the  papers  in  the  office  of  such  clerk,  or  in  the  office 
of  the  clerk  of  the  senate.  That  paper  was,  in  all  respects,  like 
the  one  admitted  in  evidence.  Notice  had  been  given  to  the  de- 
fendant to  produce  the  original  on  the  trial.  If  it  was  in  his  pos- 
session or  control,  the  paper  read  in  evidence  was  properly  ad- 
mitted. Search  was  made  in  the  proper  places  for  the  originaL 
It  was  made  at  the  places  where  search  should  have  been  made, 
if  the  paper  was  used,  as  the  defendant  notified  the  plaintiff  it 
would  be.  It  could  not  be  found,  unless  the  paper  actually  found 
was  the  original  petition.  The  pSiper  read  is  proved  to  be  an 
exact  copy  of  the  one  so  found. 

The  specific  objection  being,  that  the  absence  of  the  original 
was  not  sufficiently  accounted  for,  and  all  the  search  having  been 
made  which  reasonable  diligence  required,  the  paper  was  properly 
admitted  as  a  copy. 

The  testimony  showed  distinctly  that  the  original  "  was  given 
to  the  defendant  to  be  carried  to  Harrisburg  where  the  Pennsyl- 
vania legislature  was  in  session  at  the  time."  If  he  carried  it  and 
delivered  it  according  to  the  direction  given  to  him,  then  proper 
search  was  made  and  the  evidence  was  clearly  sufficient  to  show, 
prima  fdcie^  that  the  paper  found  was  the  one  so  carried  by  hiip 
and  delivered.  If  he  did  not  carry  and  deliver  it,  then  presump- 
tively it  still  remained  in  his  possession  and  secondary  evidenoe 
was  proper. 

(The  discussion  of  points  8,  6,  7,  8  and  9  omitted,  as  not  in- 
volving questions  of  law  of  genei-al  interest.) 
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Defendants  Tenth  Point. 

"  The  court  erred  in  refusing  to  allow  the  defendant  to  read  in 
evidence  the  letter  marked  exhibit  A,  addressed  Consuelo,  at  the 
stage  of  the  proceedings  when  first  offered." 

This  letter  was  subsequently  admitted  and  read  in  eyidenoe  by 
the  defendant 

There  is  nothing  in  this  point,  unless  it  be  a  sound  rule  of  law, 
that  a  ruling,  rejecting  evidence  offered,  erroneous  at  the  time  it 
was  made,  cannot  be  cured  by  admitting  the  same  evidence  at  the 
instance  of  the  party  excepting,  in  a  subsequent  stage  of  the  trial. 

The  defendant  did  not  stand  upon  the  exception  he  had  taken, 
but  gave  other  evidence  to  entitle  him  to  read  that  letter,  and 
after  he  had  given  it,  he  was  allowed,  on  his  own  motion,  to  read, 
and  did  thereupon  read,  it  in  evidence.  No  authority  has  been 
cited  to  the  effect  that  for  such  an  error  a  new  trial  should  be 
granted. 

It  is  deemed  to  be  well  settled  law,  that  if  a  defendant  moves 
for  a  nonsuit  when  the  plaintiff  rests,  which  is  erroneously  denied, 
yet,  if  the  defendant,  although  he  excepts  to  the  decision  instead 
of  lelying  upon  it,  proceeds  to  give  evidence  in  the  cause  and  the 
plaintijff  recovers,  a  new  trial  will  not  be  granted  for  such  error, 
if  the  whole  evidence  given  is  sufficient  to  uphold  the  verdict 
(2  Wend  561,  7  ib.  377.) 

It  seems  to  us  that  that  case  is  stronger  than  the  present  In 
that  if  a  correct  ruling  had  been  made,  the  defendant  would  have 
sacoeeded  in  the  action.  If  the  ruling  which  the  defendant  insists 
was  the  proper  one  had  been  made  in  this  ease,  and  the  letter  ad* 
mitted,  it  by  no  means  follows  that  the  action  would  have  termi- 
nated in  favor  of  the  defendant 

In  that  case,  the  defendant,  by  not  standing  upon  his  exception, 
loses  his  right  to  a  new  trial.  It  is  difficult  to  state  a  principle 
which  should  exempt  the  omission  to  rely  upon  the  exception  in 
this  case  from  the  same  consequences. 

This  view  is  presented  upon  the  assumption  that  the  ruling  by 
which  the  letter  was  excluded,  when  first  offered,  was  erroneous. 
In  this  view  of  the  question  we  deem  it  unnecessary  to  express 
any  opinion  whether  it  was  erroneous  or  not  For,  conceding  that 
it  waS)  we  do  not  think  a  new  trial  should  be  granted  for  thai 
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cause,  for  the  reason,  that  on  the  defendant's  motion  the  letter  was 
subsequently  read  in  evidence  by  him,  and  before  any  witness  had 
been  further  examined  before  the  jury. 

Defendants  Eleventh  Point, 

To  understand  this  point  and  its  six  subdivisions,  it  is  necessary 
to  state  how  the  questions  arose,  and  the  decisions  made  which  this 
point  brings  under  review. 

In  an  action  pending  in  the  Supreme  Court  of  thisstate,  brought 
by  the  plaintiff  against  the  defendant  to  obtain  a  divorce,  an  order 
was  made  September  2d,  1850,  restraining  him  from  further  prose- 
cuting a  suit  previously  brought  by  him  against  the  plaintiff,  to 
obtain  a  divorce,  in  the  Court  of  Common  Pleas  for  the  city  and 
county  of  Philadelphia,  or  any  other  suit  for  a  divorce,  in  any 
state  other  than  New  York,  and  also  restraining  him  from  doing 
other  specified  acts. 

The  defendant  moved  in  the  said  Supreme  Court,  on  his  own 
affidavit,  made  November  15th,  1850,  and  other  papers,  to  dissolve 
that  injunction.  It  was  opposed,  among  other  papers,  on  an  affi- 
davit of  the  plaintiff,  made  December  20th,  1850 ;  also  on  an  affi- 
davit made  by  the  plaintiff  September  2d,  1850,  and  which  was 
affirmed  by  the  affidavit  of  December  20th  to  be  true,  and  on  the 
complaint  in  that  suit. 

The  defendant,  after  the  Consuelo  letter  had  been  rejected,  as 
stated  under  his  tenth  point,  apparently  for  the  purpose  of  furnish- 
ing evidence  which  would  establish  his  right  to  read  that  letter, 
produced  the  two  affidavits  of  November  15th  and  December  20th, 
1860,  and  offered ''to  read  in  evidence  from  the  last  said  affidavit  of 
the  defendant  the  statements  therein  contained  as  to  the  manner 
in  which  the  bundle  of  letters  therein  mentioned,  in  which  the  let- 
ter addressed  to  Consuelo  was  alleged  to  have  been  contained,  had 
been  kept  by  the  plaintiff  and  discovered  by  the  defendant,  and 
the  genuineness  and  character  of  that  letter,  and  the  nature  of  the 
intercourse  alleged  to  have  taken  place  between  the  plaintiff  and 
Jamieson  after  her  receipt  of  that  letter." 

This  Consuelo  letter,  so  called,  was  alleged  to  have  been  written 
by  Jamieson  to  the  plaintiff,  to  have  been  retained  by  her  with 
other  letters,  which,  it  was  averred,  she  carried  about  her  person, 
and  to  have  been  discovered  by  the  defendant  in  a  private  drawer 
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of  the  plaintiff's  on  the  18th  of  January,  1849.  It  was  also  in- 
sisted that  the  contents  of  this  letter  implied  an  admission,  if  it  did 
not  affirm,  the  fact  of  improper  intercourse  having  taken  place  be^ 
tween  Jamieson  and  the  plaintiff,  and  that  the  discovery  of  this 
letter  was  the  cause  of  the  separation. 

The  plaintiff's  counsel  objected  to  any  part  of  that  affidavit 
being  read  in  evidence,  and  "  the  court  sustained  such  objection, 
and  held,  that  no  part  of  such  affidavit  could  be  read  in  evidence 
unless  the  defendant's  counsel  should  elect  first  to  read  the  said 
affidavit  of  the  plaintiff,  and  it  should  appear  therefrom  that  the 
reading  of  some  parts  of  the  defendant's  affidavit  was  necessary 
to  explain  and  render  intelligible  some  parts  of  the  affidavit  of  the 
plaintiff  so  read  in  evidence.  To  which  decision  of  the  court,  and 
every  part  thereof,  the  defendant's  counsel  excepted." 

The  defendant's  counsel  then  read  in  evidence  fix)m  said  affidavit 
of  the  plaintiff,  parts  of  it  which  admitted  the  receipt  by  her  of 
the  paper  called  the  Consuelo  letter,  and  which  also  denied  that 
she  carried  it  about  her  person,  secreted,  or  that  she  kept  it  con- 
cealed. 

The  defendant's  counsel  "  thereupon  proposed  to  read  from  the 
defendant's  said  affidavit,  the  statements  therein  contained,  as  to 
the  manner  in  which  he  had  discovered  the  said  letter  addressed 
to  Consuelo.  Plaintiff's  counsel  objected,  and  the  court  sustained 
such  objection.  To  which  decision  defendant's  counsel  excepted." 

"  And  the  plaintiff's  counsel  hereupon  clainoed,  that  the  plain- 
tiff's counsel  had  a  right  to  read  to  the  jury,  or  to  have  read  by 
the  clerk,  other  portions  of  the  said  affidavit  of  the  plaintiff,  or 
that  those  portions  thereof  already  read  should  be  stricken  out 
of  the  case.  The  Justice  so  held  and  decided,  and  the  defendant's 
counsel  excepted  to  such  decision." 

"And  the  defendant's  counsel  further  claimed  and  insisted,  that 
he  should  not,  as  a  condition  to  the  parts  of  said  affidavit  already 
read  by  him  being  retained  as  evidence  in  the  cause,  be  obliged 
to  acquiesce  in  the  reading  to  the  jury  of  any  parts  of  said  affi- 
davit of  the  plaintiff,  except  such  as  might  further  explain  or 
qualify  some  of  the  portions  already  read,  nor  any  of  those  parts 
of  said  affidavit  of  said  plaintiff  which  were  irrelevant,  but  the 
court  decided  otherwise,  and  held,  that  the  parts  of  said  affidavit, 
which  the  defendant's  counsel  had  read  in  evidence,  should  be 
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excluded  from  the  case,  unless  he  reads,  or  the  plaintiff's  counsel 
was  permitted  to  read,  such  other  parts  thereof  as  the  plaintiff's 
counsel  should  require  to  be  read." 

The  plaintiff's  counsel  thereupon  marked  parts  of  plaintiff's 
said  affidavit  which  he  did  not  desire  to  be  read  to  the  jury,  and 
"called  for  and  required  defendant's  counsel  to  read  in  evidence 
to  the  jury  all  the  residue  of  said  affidavit  The  Justice  sus- 
tained such  requirement.  To  each  and  every  part  of  which  said 
decision  of  the  said  Justice  the  defendant's  counsel  excepted." 

Defendant's  counsel,  under  the  requirements  of  the  said  deci- 
sion, read  the  residue  of  the  said  affidavit,  and  also  six  of  the 
several  parts,  specified  by  the  plaintiff's  counsel  as  parte,  which 
he  did  not  insist  should  be  read. 

"And  hereupon  plaintiff's  counsel  claimed  and  insisted,  that 
the  other  affidavit  of  the  plaintiff,  made  on  the  second  day  of 
September,  1850,  having  been  referred  to  and  re-affirmed  in  the 
said  affidavit  of  the  plaintiff,  of  December  20,  1850,  the  plaintiff 
was  entitled  to  read  or  have  read  in  evidence,  the  said  affidavit  of 
the  2d  of  September,  1850.  The  court  concurred  with  the  plain- 
tiff's counsel,  and  thereupon  the  defendant's  counsel  also  read  said 
affidavit  of  the  plaintiff  of  the  2d  of  September,  1850.  To  this 
dedfiion  defendant's  counsel  also  excepted." 

The  defendant's  counsel  upon  such  requirement  thereupon 
read  said  last-mentioned  affidavit. 

Defendant's  counsel  upon  the  like  requirement  of  the  court  also 
read  the  following  portion  of  the  complaint  of  the  said  plaintiff 
in  the  said  suit,  pending  in  the  Supreme  Court,  as  follows : 

"  She,  the  said  plaintiff,  has  at  all  times,  since  her  said  marriage, 
lived  and  conducted  herself  in  a  chaste  and  virtuous  manner,  as 
the  wife  of  him,  the  said  Edwin  Forrest,  and  has  never  committed 
adultery,  or  been  guilty  of  any  unchaste,  impure,  or  immodest 
conduct  whatever."  To  the  requirement  that  this  part  of  the 
complaint  should  be  read,  an  exception  was  taken. 

"And  hereupon  the  defendant's  counsel  again  offered  to  read 
in  evidence  the  said  affidavit  of  the  defendant,  for  the  purpose 
of  explaining  the  statemente  in  the  said  affidavit  of  the  plaintiff, 
on  the  20th  of  December,  1850.  The  plaintiff's  counsel  objected, 
and  the  court  sustained  such  objection,  to  which  defendant's 
counsel  excepted." 
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^  Defendant's  counsel  hereupon  offered  and  proposed  to  read  in 
evidence  certain  parts  of  defendant's  said  affidavit,  but  the  plain- 
tiff's counsel  objected,  and  the  court  sustained  the  objection,  to 
which  decision  defendant's  counsel  excepted ;  and  the  Justice  held 
that  the  defendant  was  only  entitled  to  read  such  parts  of  his  said 
affidavit  aa  were  necessary  to  render  the  statements  made  by  the 
plaintiff  in  her  said  affidavit,  of  the  20th  of  December,  intelligi- 
We,  and  where  the  same  could  not  be  understood  without  such 
reference ;  that  the  parts  offered  to  be  read  contained  allegations 
not  necessary  in  order  to  understand  fully  the  allegations  in  the 
plaintiff's  affidavit,  and  he  sustained  the  objection  of  plaintiff's 
counsel.  To  which  decision  defendant's  counsel  excepted."  "De- 
fendant's counsel  again  offered  in  evidence  the  said  letter  ad- 
dressed to  Consuelo,  marked  Schedule  A;  plaintiff's  counsel 
objected,  but  the  court  allowed  the  said  letter  to  be  read  in  evi- 
dence, and  it  was  read." 

Before  the  evidence  was  closed  plaintiffs  counsel  offered  in 
open  court: 

Ist.  "  That  the  parts  of  Mr.  Forrest's  said  affidavit  (of  Nov. 
16,  1850)  which  are  not  marked  with  a  pencil,  and  now  shown 
to  the  court,  may  be  read,  not  as  evidence  of  the  facts  therein 
stated,  but  as  mere  statements,  for  the  purpose  of  making  more 
intelligible  the  parts  of  Mrs.  Forrest's  affidavits,  made  Sept.  2d 
and  December  20,  1850." 

2d.  "That  any  other  part  of  such  affidavit  may  be,  in  like 
manner,  read,  which  the  Chief-Justice  shall  deem  relevant,  and 
likely  to  make  more  intelligible  Mrs.  Forrest's  said  affidavits." 

8d.  "  That,  in  like  manner  and  for  the  like  purpose,  any  part 
of  Mr.  Forrest's  said  affidavit,  which  answers  in  any  way  the 
matters  of  Mrs.  Forrest's  affidavits  of  Sept.  2d,  1850,  (may  be 
read,)  beginning  with  folio  223  of  the  printed  book  on  this  trial, 
to  and  including  folio  229  of  the  same  book." 

4th.  "  That  the  defendant's  counsel  may,  in  like  manner,  and 
for  the  like  purpose,  read  any  part  of  the  answer  to  the  complaint 
in  the  suit  for  an  absolute  divorce  in  the  Supreme  Court ;  and  the 
plaintiff  invites  the  counsel  for  defendant  to  point  out  any  other 
part  of  the  aforesaid  affidavit  of  the  defendant  which  he  sup- 
poses ought  to  be  read  in  manner  and  for  the  purpose  aforesaid, 
intending,  if  she  can  concur  in  such  view  of  the  same,  to  give  her 
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consent,  that  the  same  be  read,  and  the  defendant's  counsel  de- 
clined to  act  upon  such  offer." 

The  defendant's  11th  point  is,  that  each  of  the  said  several  de- 
cisions is  erroneous,  and  that  the  aforesaid  offer  of  plaintiff's 
counsel  does  not  obviate  the  said  errors. 

Neither  party  has  a  right  to  read  on  the  trial  of  a  cause,  an  affi- 
davit made  by  himself  as  evidence  in  his  own  favor,  of  the  truth 
of  the  statements  it  contains. 

The  fact  that  it  was  answered  in  the  action  in  which  it  was 
made  and  used,  by  an  affidavit  of  the  other  party,  does  not  make 
it  admissible  as  evidence  in  his  own  favor,  on  the  trial  of  another 
action,  to  maintain  the  issues  being  tried  in  the  latter. 

Either  party  has  a  right  to  read  any  affidavit  made,  or  writing 
signed  by  the  other,  if  it  contains  matters  pertinent  to  the  issues. 

K  a  defendant  reads,  on  the  trial  of  an  action,  part  of  an  affi- 
davit made  by  the  plaintiff  in  another  action,  the  plaintiff  has  a 
right  to  read,  or  have  the  whole  of  such  affidavit  read,  or  all  parts 
of  it  which  are  relevant,  if  the  whole,  or  the  parts  he  proposes  to 
read,  tend  to  explain,  modify,  or  even  destroy  the  particular  ad- 
mission or  admissions,  which  have  been  read  as  evidence  against 
him  from  the  same  affidavit. 

May  he  also  read  parts  of  the  same  affidavit,  which  contain 
statements  in  his  own  favor,  upon  the  general  merits  of  the  action, 
but  which  have  no  connection  with  the  matters  of  the  admission 
contained  in  those  parts  of  it  read  against  him^as  evidence  of  the 
truth  of  such  statements  ? 

Assuming  that  the  plaintiff  was  entitled  to  read  all  portions  of 
her  said  affidavit}  which  not  only  stated  the  circumstances  under 
which  the  Consuelo  letter  was  received,  and  the  manner  in  which 
it  had  been  kept,  and  why  it  had  not  been  destroyed,  but  also 
those  parts  of  it  which  denied  that  she  had  written  to  Jamieson 
after  she  received  it,  or  her  meeting  him  but  once  afterward,  or 
that  any  thing  improper  in  manner  or  intent  had  ever  occurred 
between  them,  was  she  at  liberty  to  read  other  parts  of  her  said 
affidavit,  which  in  no  way  tended  to  explain  the  full  and  exact 
meaning  of  the  passages  read  by  the  defendant,  or  to  obviate  or 
fully  answer  the  effect  that  might  be  produced,  or  the  inferences 
that  might  be  drawn  from  such  passages,  although  material  and 
relevant  to  the  issues  to  be  tried  ? 
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In  the  Queen^s  case  (2  Brod.  &  Bing.  294)  certain  questions,  in 
the  course  of  the  proceedings,  were  proposed  by  the  Lords  to  the 
Judges. 

One  of  the  questions  proposed  an  inquiry  as  to  the  extent  to 
which  a  witness  for  a  plaintiff,  who,  on  cross-examination,  stated 
that  at  a  time  specified  he  told  one  C  D  he  was  one  of  the  wit- 
nesses against  B,  the  defendant,  might  be  re-examined  on  behalf 
of  the  plaintiff  as  to  the  conversation  with  C  D ;  whether,  so  far 
only  as  such  conversations  at  the  time  specified  related  to  his  being 
such  witness,  or  whether  he  could  be  asked,  "as  well  with  respect 
to  such  conversation  relating  to  his  being  one  of  the  witnesses 
against  B,  as  passed  between  him  and  C  D  at  the  time  specified, 
after  he  had  told  him  that  he  was  to  be  one  of  the  witnesses,  as 
with  respect  to  such  conversation  as  passed  before  he  so  told  him?" 

Best,  J.,  was  of  opinion  that  he  might,  on  re-examination,  bf 
asked  as  to  all  such  matters.  The  other  Judges  thought  other- 
wise, and  concurred  in  the  conclusions  stated  by  Abbott,  Ch.  J., 
and  in  the  reasons  stated  by  him  in  support  of  them. 

Abbott,  Ch.  J.,  in  delivering  his  opinion,  said : — **  I  think  the 
counsel  has  a  right,  upon  re-examination,  to  ask  all  questions  which 
may  be  proper  to  draw  forth  an  explanation  of  the  sense  and 
meaning  of  the  expressions  used  by  the  witness  on  cross-examina- 
tion, if  they  be  in*  themselves  doubtfiil,  and  also  of  the  motive  by 
which  the  witness  was  induced  to  use  those  expressions ;  but  I 
think  he  has  no  right  to  go  further  and  to  introduce  matter  new 
in  itself,  and  not  suited  to  the  purpose  of  explaining  either  the 
expressions  or  the  motives  of  the  witnesses."  *  *  *  "And  I  dis- 
tinguish between  a  conversation  which  a  witness  may  have  had 
with  a  party  to  the  suit,  whether  criminal  or  civil,  and  a  conver- 
sation with  a  third  person.  The  conversations  of  a  party  to  the 
fliuit  are,  in  themselves,  evidence  against  him  in  the  suit,  and,  if  a 
counsel  chooses  to  ask  a  witness  as  to  any  thing  which  may  have 
been  said  by  an  adverse  party,  the  counsel  for  that  party  has  a 
right  to  lay  before  the  court  the  whole  which  was  said  by  his 
client  in  the  same  conversation,  and  not  only  so  much  as  may  ex- 
plain or  qualify  the  matter  introduced  by  the  previous  examina- 
tion, but  even  matter  not  properly  connected  with  the  part  intro- 
duced upon  the  previous  examination,  provided  only  that  it  relate 
to  the  subject  matter  of  the  suit,  because  it  would  not  be  just  to 
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take  part  of  a  conversation  as  evidence  against  a  party  without 
giving  to  the  party  at  the  same  time  the  benefit  of  the  entire  resi- 
due of  what  he  said  on  this  occasion. 

But  the  conversation  of  a  witness  with  a  third  person  is  not  in 
itself  evidence  against  any  party  to  the  suit.  It  becomes  evidence 
only  as  it  may  affect  the  character  and  credit  of  the  witness  which 
may  be  affected  by  his  antecedent  declarations,  and  by  the  motive 
under  which  he  made  them ;  but  when  once  all  which  had  con- 
stituted the  motive  and  inducement,  and  all  which  may  show  the 
meaning  of  the  words  and  declarations  has  been  laid  before  the 
court,  the  court  becomes  possessed  of  all  which  can  affect  the 
character  or  credit  of  the  witness,  and  all  beyond  this  is,  in  my 
opinion,  irrelevant  and  incompetent." 

The  rule  as  here  stated  allows  either  party,  whose  conversation 
or  admissions  have  been  proved  by  the  other,  to  prove  as  evi- 
dence in  his  own  favor  the  entire  residue  of  such  conversation 
or  admissions,  provided  only  that  it  is  relevant  to  the  issues  to 
be  tried.  So  it  also  permits  a  party  whose  witness,  on  cross- 
examination,  has  testified  to  conversations  between  himself  and  a 
third  person,  to  prove  the  entire  residue  of  such  conversation,  if 
suited  either  to  explain  the  sense  or  meaning  of  the  expressions 
first  testified  to,  or  the  motive  or  inducement  of  the  witness  to 
make  them.  In  other  words,  as  what  the  witness  may  have  said 
to  a  third  person  is  relevant  only  so  far  as  it  may  affect  his  char- 
acter or  credit  as  a  witness,  if  the  party  against  whom  he  is  called 
examines  him  as  to  any  such  conversation,  the  other  party  may 
re-examine  him  as  to  all  of  such  conversation  as  is  relevant  to  the 
issues,  which  will  include  only  so  much  of  it  as  tends  to  illustrate 
his  meaning  in  what  he  said  and  his  motive  in  saying  it,  or  the 
inducement  to  the  conversation. 

In  Prince  v.  Samo  (7  Ad.  and  E.  627)  it  was  decided  that  a 
witness  who,  on  his  cross-examination,  had  testified  to  statements 
made  by  the  plaintiff  in  a  particular  conversation,  could  not,  for 
that  cause,  be  re-examined  as  to  other  statements  made  by  the 
plaintiff  in  the  same  conversation,  not  connected  with  the  state- 
ments to  which  the  cross-examination  related,  although  relevant 
to  the  issues  to  be  tried. 

Lord  Denman,  Ch.  J.,  in  pronouncing  the  judgment  of  the 
courts  expressed  the  opinion  that  the  doctrine  laid  down  by  Ab 
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bott,  Ch.  J.,  in  the  Queen^s  case,  in  so  &r  as  it  was  not  introduoed 
as  an  answer  to  any  question  proposed  by  the  House  of  Lords, 
might  be  strictly  regarded  as  extra  judicial,  that  it  was  not  neces- 
sary as  a  reason  for  the  answer  to  the  question  that  was  proposed, 
and  that  it  did  not  rest  on  any  previous  authority.  The  court 
thought  that  the  line  was  correctly  drawn  at  the  trial,  and  that 
the  reason  of  the  thing  required  that  a  re-examination  should  be 
confined  to  such  parts  of  the  conversation  as  related  to  the  same 
matter  as  those  to  which  the  witness  had  testified  at  the  instance 
of  the  adverse  party. 

See  Taies  et  al.  Assignees  of  Marshall  v.  Oamsew,  (3  C.  &  P.  99,) 
&urge  v.  Buchanan^  (10  Ad.  and  E.  598,)  Bandall  v.  Blackburn^ 
(5  Taunt  245 ;  2  Carr.  &  P.  569,)  Smith  v.  Blandy,  et  al.  (Ryan  & 
Moody,  257,)  Dicas  v.  Brougham^  (6  Carr.  &  P.  249,)  Bex  v.  Chwes^ 
(4  lb.  221,)  Bex  v.  Higgins,  (3  lb.  603,)  Bex  v.  Jones^  (2  lb.  629,) 
and  see  also  Young  v.  Bennett^  (4  Scam.  111.  43,)  Sands^  Jcc.  v.  Grooher^ 
(3  Brevard.  So.  Ca.  40;  17  Pick.  182,  10  N.  Hamp.  205,  11  lb. 
647,  6  Monroe,  Ky.  94.) 

In  this  state,  the  decisions  are  uniform  in  going  to  the  extent 
that  if  one  party  prove  a  single  cause  of  action  against  the  other, 
by  giving  evidence  of  a  conversation  of  such  other  party,  the  lat- 
ter may  prove  that  in  the  residue  of  such  conversation,  he  stated 
that  such  cause  of  action  had  been  extinguished  by  payment  or 
release,  or  that  he  had  a  subsisting  counter-claim  which  would 
aflTect  the  amou^t  of  the  recovery,  (3  J.  R.  427 ;  9  id.  141 ;  10  id. 
88  and  865 ;  11  id.  161 ;  15  id.  229;  6  Cow.  682 ;  24  Wend.  850, 
Qarey  v.  Nicholson^,  and  2  Hill,  440,  Kelaey  v.  -BufiA. 

In  Qarey  v.  Nieholson^  the  latter  sued  the  former  in  trespass  for 
taking  a  mare.  It  was  proved  by  the  plaintiff's  son  that  he  took 
the  mare  out  of  tfie  stable  by  defendant's  direction,  who  was  a 
constable,  and  claimed  to  take  it  under  an  attachment  in  favor  of 
one  Pine.  The  defendant's  counsel  "  asked  for  all  the  conversa- 
tion between  the  defendant  and  the  witness  at  the  time."  On 
objection  the  evidence  was  excluded,  and  defendant's  counsel  ex- 
cepted. The  plaintiff  having  obtained  a  verdict,  the  defendant 
brought  error,  and  the  judgment  was  reversed  on  another  ground, 
but  the  court  held,  that  there  was  no  error  in  refusing  to  admit 
the  whole  conversation. 
Of  this  case  it  is  to  be  observed,  that  the  report  of  it  does  not 
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disclose  what  the  defendant  wished  or  proposed  to  prove  by  giving 
in  evidence  the  residue  of  the  conversation.  There  is  nothing  in 
the  terms  of  the  offer  from  which  it  can  necessarily  be  inferred 
that  the  residue  of  the  conversation  was  relevant  to  tha  issue.  K 
it  was,  it  was  clearly  admissible  under  the  decisions  of  the  courts 
in  this  state,  as  the  cause  of  action  was  a  single  one,  and  the  part 
of  the  conversation  proved  tended  to  establish  it.  If  the  residue 
of  the  conversation,  if  credited,  would  show  that  it  was  discharged, 
or  would  justify  the  apparent  trespass,  it  was  admissible,  unless  it 
would  prove  facts,  which  cannot  be  proved  by  parol,  and  inad- 
missible for  that  cause  alone. 

Cowen,  J.,  in  giving  the  opinion  of  the  court,  says,  that  the 
rule  which  entitles  a  party,  a  portion  of  whose  conversation  has 
been  proved,  to  have  the  whole  prvoed, "  must  obviously  m:ean 
that  the  additional  conversation  called  for  should  be  relevant  to 
the  matter  in  issue.  All  evidence  is  received  under  that  qualifica 
tion ;  and  if  not  so  restrained,  might  operate  as  a  waste  of  time. 
Other  subjects  might  be  introduced  having  no  connection  with  the 
subject  matter  of  the  suit." 

But  an  opinion  was  also  expressed  by  Justice  Cowen  that  the 
rule  must  be  still  further  restrained,  and  that,  although  the  addi- 
tional matter  called  for  may  respect  the  subject  matter  of  the  suit, 
and  make  in  favor  of  the  party  whose  declaration  is  in  question,  it 
is  not,  therefore,  always  to  be  received.  He  cites  Prince  v.  Sarm 
and  Oreen,  executor  v.  Andersoiij  (1  Bailey,  858,)  and  concludes 
by  stating  that,  "  even  if  these  cases  are  questionable,  surely  the 
rule  never  intended  to  let  in  a  distinct  subject,  such  as  the  moral 
character  of  the  parties,  or  their  standing  in  the  neighborhood. 
The  broad  terms  of  the  proposition  would  have  gone  to  that  ex- 
tent." This  case  does  not  decide  that  all  parts  of  the  conversation 
relevant  to  the  issues  could  not  be  proved,  because  the  foots  of  it, 
as  reported,  did  not  present  such  a  question  for  adjudication. 
The  opinion  argues  to  the  conclusion  that  they  cannot  be,  as  a 
matter  of  course,  unless  they  tend  to  explain,  qualify,  or  entirely 
obviate  the  effect  of  the  parts  first  proved,  although  relevant  to 
other  issues  to  which  such  parts  do  not  relate. 

The  cases  in  this  state  falling  under  our  observation  and  involv- 
ing the  questioji  whether,  when  part  of  one  party's  conversation 
has  been  proved  by  the  other,  the  former  may  have  the  whole  of 
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it  proved,  are  cases  in  which  the  additional  conversation  either 
justified  the  act,  or  showed  payment,  or  a  release  of  the  demand, 
or  a  counter-claim  growing  out  of  the  original  transaction  forming 
the  subject  of  the  action,  which  the  parts  of  the  conversation  first 
proved  tended  to  establish.  It  is  difi&cult  to  perceive  why  proof, 
by  a  party's  admission  that  he  had  bought  specific  property,  may 
be  met  by  proof  that  he  stated  at  the  same  time  that  he  had  paid 
for  it,  and  yet  that  where  a  plaintiflF,  claiming  to  have  two  distinct 
demands  against  a  defendant,  proves  a  declaration  of  the  defend- 
ant admitting  one  of  them,  the  defendant  may  not  be  allowed  to 
prove  that  he,  in  the  same  conversation  and  in  the  same  breath, 
said  he  had  paid  the  other  one. 

If  the  whole  residue  of  the  conversation  relevant  to  any  of  the 
issues  cannot  be  admitted  as  a  matter  of  course,  but  only  so  much  as 
qualifies,  obviates  the  eflfect  of,  or  explains  the  portion  first  proved, 
then  the  rule  would  seem  to  be  merely  this :  A  party  charged  by 
his  admissions,  in  respect  to  any  particular  matter,  may  prove  the 
whole  of  the  admission  relative  to  that  matter.  His  admissions, 
if  broad  enough,  may  be  proved,  to  discharge  him  from  any  specific 
cause  of  action  which  the  parts  proved  by  the  other  party  tend  to 
establish.  But  his  declarations  are  not  evidence  in  his  own  favor, 
and  cannot  be  used  to  establish  a  defence  to  a  cause  of  action,  or 
a  cause  of  action  in  his  own  favor,  to  which  the  parts  of  the  same 
declarations  proved  by  his  adversary  had  no  relation. 

But  the  questions  under  consideration  do  not  arise  upon  de- 
cisions at  the  trial,  as  to  the  right  of  a  party  whose  conversation  has 
been  proved,  in  part,  to  have  the  entire  residue  of  that  conversation 
proved,  if  relevant  to  the  issues.  In  this  case,  instead  of  proving 
declarations  of  the  plaintiff,  the  defendant  read  part  of  an  affidavit 
made  by  her ;  a  document  written  and  single,  and  the  question  is, 
Whether  she  had  a  right  to  read  such  other  portions  of  it  as  she 
was  permitted  to  read  ? 

A  closer  analogy  may  be  thought  to  exist  between  this  case,  and 
answers  to  a  bill  in  chancery  when  offered  in  evidence  in  another 
action,  than  between  this  case  and  oral  conversations  which  were 
purely  voluntary,  when  the  party  was  not  bound  to  speak,  and 
silenee  could  not,  of  itself,  have  prejudiced  him,  or  affected  his 
rights  or  liabilities  in  respect  to  any  matter  then  being  litigated  or 
not  beijag  then  litigated. 
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We  think  there  is  a  marked  distinction  between  the  effect  of  JWi 
answer,  which  is  resorted  to  in  the  suit  in  which  it  is  interposed 
for  proof  of  a  particular  fact  which  it  admits,  and  of  an  answer 
which  is  introduced  in  another  action,  although  between  the  some 
parties,  as  evidence  in  the  cause.  Under  the  practice  in  chanoeij, 
it  depended  on  the  frame  of  the  bill  whether  the  plaintiff  made 
the  answer  evidence  against  him.  If  the  bill  merely  stated  the 
fiicts  on  which  the  right  to  relief  was  based,  and  a  prayer  for  suA 
relief,  the  answer  was  not  evidence  against  the  plaintiff.  The  al- 
legations which  it  denied  the  complainant  was  bound  to  proTe ; 
what  it  admitted  he  need  not  prove,  and  any  new  matter  set  mp 
it  was  necessary  that  the  defendant  should  prove. 

If  a  complainant,  in  addition  to  stating  the  facts  on  which  ids 
right  to  relief  depended,  set  up  various  pretences  as  a  basis  &r 
interrogatories,  and  required  the  defendant  to  answer,  on  oaih, 
various  interrogatories  contained  in  the  bill,  all  matters  contained 
in  the  answer,  which  were  fairly  responsive  to  the  interrogatories 
put,  were  evidence  in  favor  of  the  defendant.  The  complainant 
having  made  the  defendant,  quo  ad  hoc,  a  witness  in  the  suit,  all 
responsive  allegations  were  evidence  against  the  plaintiff. 

This  doctrine  is  discussed  at  length  by  Chancellor  Kent  in  JEFari 
V.  Ten  Eyck,  (2d  J.  Oh.  R.  87-93,)  and  by  Woodworth,  J.,,  in  the 
court  for  the  correction  of  errors,  in  Woodcock  v.  Bennett^  (1  Cow^ 
748  and  744,  and  note  A). 

In  Hart  v.  Ten  Eyck,  some  of  the  items  on  the  debit  side  of  the 
defendant's  account  were  not  supported  by  proof,  unless  the  de- 
fendant's answer  was  to  be  treated  as  evidence  to  establish  theiiL. 
The  Chancellor  disallowed  them,  holding  the  answer  not  to  be 
evidence  in  support  of  them.  But  the  court  for  the  correction  of 
errors  held,  that  as  the  defendant  was  interrogated  by  the  bill,  and 
required  to  set  forth  an  account  of  all  just  debts  owing  by  the  in- 
testate,  and  how  and  in  what  manner  his  estate  had  been  applied 
or  disposed  of,  the  charges  contained  on  the  debit  side  must  be 
allowed,  unless  disproved  or  falsified  by  the  plaintiff. 

Woodworth,  J.,  quotes  the  language  of  Thompson,  J.,  in 
Classon  v.  Morris,  (10  J.  R.,  542,)  that  "  the  respondents  having^ 
thought  fit  to  make  the  appellant  a  witness,  they  are  bound  by 
what  he  discloses,  unless  it  is  satisfactorily  disproved.  The  answer 
is  not  to  be  discredited,  or  any  presumption  indulged  against  it^ 
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on  account  of  its  being  the  answer  of  a  party  interested."  Wood* 
worth,  J.,  adds :  '^  this  rule  applies  to  every  case  where  the  answer 
is  within  the  discovery  sought." 

The  Chancellor,  however,  seems  to  have  entertained  the  opinion, 
that  if  part  of  an  answer  was  read  as  evidence  in  a  court  of  law^ 
the  whole  was  to  be  read,  and  observed  that  "  if  an  answer  is  in* 
troduced  collaterally,  and  merely  by  way  of  evidence  in  chancery, 
it  ought  to  be  treated  precisely  as  in  a  court  of  law."  (2  J.  CIl 
R.  89,  90,  91. 

The  practical  effect  of  that  rule  was  this:  by  compelling  a  de» 
fendant  to  answer  interrogatories  on  oath;  all  that  was  said  re- 
sponsively  to  such  interrogatories  was  evidence  against  the  plain« 
as.  It  did  not  depend  upon  his  election  whether  it  was  to  be 
evidence  or  not  His  own  act  had  made  the  defendant  a  witness, 
and  compelled  him  to  testify,  and  all  that  the  defendant  had  said 
became  evidence  if  responsive  to  the  interrogatories.  But  any 
thing  affirmed,  which  was  not  responsive  to  the  allegations,  al* 
though  relevant  to  the  issues,  as,  for  instance,  new  matter,  the  de- 
fendant must  prove. 

But  the  plaintiff  was  at  liberty  to  disprove,  if  he  could,  any  of 
the  responsive  allegations  of  the  defendant. 

This  rule  did  not  give  a  party  a  chance  to  inftinge  another  well- 
settled  rule,  and  make  his  own  declarations  evidence  in  his  own 
fevor.  But  so  far  as  the  other  side  chose  to  make  his  declarations 
evidence,  it  secured  to  him  the  benefit  of  all  that  he  had  said  and 
chose  to  say,  with  reference  to  the  matter  upon  which  he  had  been 
made  to  speak,  if  fairly  an  answer  to  any  question  to  which  he 
had  been  compelled  to  respond. 

With  respect  to  written  documents  of  the  one  party,  a  part  of 
which  is  read  by  the  other,  there  are  decisions  to  the  effect  that 
the  whole  is  to  be  read  if  relevant  to  the  issues. 

In  Lawrence  v.  The  Ocean  Ins.  Co.  (11  J.  R  241)  the  plaintiff 
tmder  an  order  of  the  court,  had  been  compelled  to  produce  sun- 
dry letters  relative  to  the  stay  of  the  vessel  insured  at  Gtettenburg, 
and,  also,  various  other  letters  concerning  different  events  of  the 
voyage,  to  and  from  various  persons.  The  defendant's  counsel 
offer^  to  read  sundry  letters  from  the  supercargo  to  the  owner 
of  the  vessel,  relative  to  her  stay  at  Gottenburg.  The  plaintiff's 
counsel  objected,  unless  the  plaintiff  was  permitted  to  read  all  of 
R— TL  9 
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them.  The  defendant's  counsel  insisted  that  reading  from  the 
correspondence,  as  to  a  particular  point,  would  not  authorize  the 
plaintiff's  counsel  to  read  what  related  to  other  matters  wholly 
distinct  The  Judge  overruled  the  objection,  and  decided  that 
any  of  the  letters  might  be  read  by  either  party,  (id.  245-246). 

Thompson,  J.,  said  the  production  of  these  letters,  under  oath, 
was  a  proceeding  "  analogous  to  an  answer  in  chancery ;  and  it  is 
an  invariable  rule  that,  where  an  answer  is  given  in  evidence  in 
a  court  of  law,  the  party  is  entitled  to  have  the  whole  of  his  an- 
swer read.  It  is  to  be  received  as  prima  fade  evidence  of  the  facts 
stated  in  it,  open,  however,  to  be  rebutted  by  the  opposite  party." 
(Peake's  Ev.  85-87 ;  4th  Esp.  K  P.  21). 

Van  Ness,  J.,  dissented  from  the  opinion  of  the  court,  that  the 
plaintiff  was  entitled  to  judgment,  but  does  not  seem  to  have  ex* 
pressed  any  dissent  as  to  the  point  now  under  consideration, 

In  Wdlden  and  Walden  v.  Sherburne  and  Eakin^  (15  J.  R.  409,) 
the  action  was  for  goods  sold  and  delivered,  money  had  and  re- 
ceived, money  paid,  and  money  lent  and  advapced.  A  verdict 
was  taken  for  the  plaintiff  by  consent,  for  $5000,  subject  to  the 
opinion  of  the  court  on  a  case,  and  the  damages  were  to  be  in- 
creased or  diminished  as  the  court  should  direct.  The  de- 
fendants, to  prove  a  credit  of  $668tvV,  on  the  28th  of  December, 
1811,  produced  an  account  rendered  by  the  plaintiflfe,  which  con* 
tained  various  items  of  credit  to  the  plaintiff  (id.  418).  This 
account  contained  the  whole  of  the  plaintiff'  claim,  consisting  of 
various  items.  Their  counsel  insisted  that  the  defendants,  by 
producing  it  in  evidence,  had  furnished  evidence  of  the  whole  of 
the  plaintiffs'  claim,  which  would  conclude  them  unless  they  dis- 
proved the  items,  (id.  415). 

The  court,  by  Spencer,  J.,  said,  "  the  defendant  Sherburne,  to 
gain  a  deduction  from  the  plaintiff'  account,  produced  the  ao* 
count  himseL^  and  by  doing  so  he  made  it  evidence.  He  might, 
indeed,  contradict  or  disprove  it,  but  not  doing  so,  it  was  evidence 
in  the  cause  to  the  jury." 

If,  by  reading  an  item  from  an  account^  the  whole  of  it  is  made 
evidence  for  the  opposite  party,  of  the  credits  in  it  in  his  own  &- 
vor,  then  it  is  clear  that  the  Iknitation  applied  in  Prince  v.  Samo^ 
has  no  application  to  a  written  document,  whatever  should  be  the 
rule  as  to  oral  conversations. 
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A  plaintiff  may  prove  all  of  his  claim,  consisting  of  several 
items,  except  one  item.  To  prove  the  latter,  he  reads  fix)m  an 
account  rendered,  or  paper  signed,  by  the  defendant,  an  admis- 
fflon  that  such  item  is  a  valid  claim.  If  that  authorizes  the  de- 
fendant to  read  the  rest  of  the  account^  or  paper,  as  evidence  of 
the  items  of  credit  in  his  own  &vor  contained  in  it,  it  follows  that 
he  may  thus  not  only  furnish  evidence  of  payment  of  the  partic- 
ular item  which  it  was  read  to  establish,  but  of  credits  in  his  &- 
vor  which  may  extinguish  all  of  the  several  demands  against  him 
which  had  been  established  by  other  evidence. 

This  point  seems  to  have  been  expressly  adjudged  in  Lcm  v. 
Payne  (4  Com.  247).  Low  sued  Payne  to  recover  a  balance  due 
upon  account.  The  account  consisted  of  several  items,  amounting 
to  $124.26,  and  the  account  credited  the  defendant  various  sums 
amounting  to  $100.90 ;  for  the  balance  $28.86  he  recovered  judg- 
ment On  the  trial,  the  plaintiff  proved  two  items,  amounting  to 
$51.65,  and  made  no  proof  of  the  other  items,  except  by  giving 
such  proof  of  the  plaintiff's  books  as  in  the  view  of  the  Justice 
made  them  admissible  as  evidence.  There  was  no  evidence  of 
defendant's  credits,  except  that  furnished  by  plaintiflTs  book; 
plaintiff's  book  contained  two  charges  for  cash  paid.  The  de- 
fendant insisted  that  these  two  items  were  not  sufficiently  proved. 
The  court  said: — "the  defendant  made  no  proof,  but  would  ap- 
propriate to  himself  the  benefit  of  the  credits  appearing  on  the 
same  book,  while  he  denies  the  plaintiff  the  full  benefit  of  all  his 
charges.  The  court  below  were  right  in  the  position  held  by  them, 
that  if  the  defendant  would  make  the  books  evidence  in  his  favor, 
he  cannot  do  so  without  taking  the  whole  account  together.  The 
accounts  are  received  in  that  case  in  like  manner  as  the  oral  admis- 
sions of  the  party,  the  whole  of  which  or  none  must  be  received ;  the 
defendant  is  concluded  by  it,  unless  he  wholly  disprove  the  items." 

In  Winants  v.  Sherman  (8  Hill,  74)  the  defendant  below  offered 
his  books  of  account  in  evidence,  in  order  to  establish  certain  mat- 
ters which  he  mentioned,  under  the  qualification  that  they  should 
not  be  received  to  prove  other  matters,  to  show  which,  for  aught 
that  appeared,  they  were  equally  competent  The  referees  de- 
cided in  effect,  that  they  could  not  be  received  with  such  a  quali- 
fication, but  must  go  for  what  they  were  worth  as  evidence  gen- 
erally.   This  dedaion  was  sustained  by  the  Supreme  Court 
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Kelly  V.  Dutch  Church  of  Schenectady  (2  Hill,  105)  was  an  ac- 
tion by  a  grantee  against  his  grantor  for  the  breach  of  a  covenant 
for  quiet  enjoyment,  on  the  ground  that  he  had  been  evicted 
at  the  suit  of  one  having  a  paramount  title.  On  the  trial  he  put 
in  evidence  a  bill  of  exceptions  made  and  settled  in  the  suit  against 
him,  declaring  at  the  time  that  his  only  object  was  to  show  by 
what  title  he  was  evicted,  and  that  he  introduced  it  for  no  other 
purpose.  Held,  that  notwithstanding  his  disclaimer,  the  defend- 
ant might  use  the  entire  contents  of  the  bill  for  any  purpose  per- 
tinent to  his  defence,  viz. :  to  show  the  ground  of  recovery  against 
the  grantee,  and  that  it  was  not  under  claim  of  title  paramount  in 
feet,  but  because  of  the  grantee  having  precluded  himself  from 
setting  up  the  grantor's  title  in  that  suit. 

In  Vibbard  v.  Staats  (3  Hill,  144)  it  was  held,  that  a  party  who 
has  proved  the  confessions  of  his  adversary,  cannot,  by  afterwards 
waiving  such  proof,  preclude  the  latter  from  proving  what  fur- 
ther was  said'by  him,  on  the  same  subject,  at  tte  same  time,  nor 
could  the  party  proving  them  have  them  stricken  from  the  case 
without  the  other's  consent.  See  Sizer  v.  Burt  (4  Denio,  426) ; 
M(mis  V.  Hurst  (1  Wash.  0.  C.  488) ;  BeU  et  al  v.  Davidson  (8 
Wash.  C.  C.  828) ;  Jacobs  v.  Farml  (2  Hawks,  570) ;  Shaller  r. 
Brand  (6  Binn.  485-438) ;  Dennis  v.  Barber  (6  Serg.  &  R  420-425) ; 
Goss  V.  Quinton  (8  M.  &  G.  825) ;  Bessy  v.  Windham  (6  Ad.  &  E. 
N.  S.  166) ;  Harrison  v.  Turner  (10  Ad.  &  E.  N.  S.  482) ;  Da^- 
leisk,  assignee  v.  Dodd  (5  Carr.  &  P.  288) ;  Richards  v.  Frankwn 
(9  id.  221). 

Viewing  th^  decisions  of  the  courts  of  this  state  as  harmoniouB 
and  explicit  in  stating  the  rule  applicable  to  such  a  case,  and  in 
applying  it  to  the  cases  which  have  been  adjudicated,  we  cannot 
hold  the  decision  made  at  the  trial  erfx)neous,  without  making  a 
decision  in  conflict  with  them. 

One  party  who  uses  a  paper  written,  or  affidavit  made  by  the 
other,  as  evidence,  cannot  be  surprised  by  the  evidence  which  that 
other  may  ftirnish  for  himself  if  allowed  to  read  the  residue  of  it; 
the  one  offering  it  knows  its  contents,  and  it  is  optional  with  him- 
self whether  he  will  make  his  adversary  a  witness  or  not 

K  either  chooses  to  make  what  the  other  has  written,  or  sworn 
to,  in  relation  to  the  action,  evidence  in  his  own  favor,  by  reading 
a  part  thereof,  it  is  difficult  to  assign  a  reason  justified  by  good 
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fidth  and  fair  dealing  between  man  and  man,  ^or  which  any  part 
of  the  residue  of  such  paper  or  affidavit  relevant  to  the  matter  ii^ 
controversy  in  such  action  should  be  excluded. 

It  must  not  unfrequently  happen,  that  in  reading  other  parts 
necessary  to  explain  the  full  and  exact  sense  and  meaning  of  those 
first  read,  passages  or  expressions  may  be  required  to  be  read, 
which  of  themselves,  may  not  be  strictly  relevant  to  the  case,  and 
may  not  be  capable  of  affecting  in  any  way  the  conclusions  that 
are  to  be  formed  by  the  court  or  jury  upon  the  matters  in  issue. 
As  to  such  mattera,  proper  instructions  must.be  given  to  a  juiy, 
if  they  be  of  a  character  to  call  for  any  instruction  from  the  court. 

As  to  all  such  matters  which  could  not  be  supposed  capable, 
from  their  nature,  of  influencing  the  verdict  of  a  juiy,  it  should 
not  be  deemed  error  to  refuse  to  allow  the  party  first  reading 
from  the  affidavit  to  contradict  them,  because  such  contradiction 
could  not  be  of  the  slightest  service,  and  would  produce  no  result 
except  a  profitless  consumption  of  time. 

The  defendant  insists  that,  even  if  he  was  bound  to  submit  to 
the  reading  of  the  whole  of  the  affidavit  of  the  plaintiff,  sworn  the 
20th  December,  1850,  parts  of  which  he  had  read  on  his  own  be* 
hall^  it  was,  nevertheless,  erroneous  to  permit  the  plaintiff's  affi« 
davit  of  the  2d  of  September  to  ,be  also  read.  The  subsequent 
affidavit  of  the  20th  of  December  is  entitled  in  the  same  cause 
and,  as  above  suggested,  reaffirms  the  other.  The  affidavit  of  the 
plaintiff  relates  to  the  same  subject ;  it  is  again  and  again  referred 
to  in  that  of  the  20th  of  December,  and  by  such  reference  and  re* 
affirmance  is  as  fully  adopted  as  a  part  of  that  affidavit  as  it  would 
be  had  its  very  language  been  inserted  in  the  latter.  The  full 
meaning  and  import  of  the  latter,  and  the  extent  of  its  statements 
and  denials  cannot  be  understood  without  reading  the  other,  and 
a  part  of  the  affidavit  of  December,  which  the  defendant  himself 
read,  contained  a  reference  to  the  other.  We  think  that  these 
circumstances  brought  both  affidavits  within  the  rule  above  dis- 
cussed. In  legal  acceptation,  it  is  a  part  of  the  affidavit  of  De- 
cember. See  Tonnele  v.  jEToZZ,  (4  Comstk.  143,)  and  cases  cited  in 
the  opinion  of  the  court,  showing  that  when  a  will  refers  to 
another  paper,  in  terms  that  leave  no  doubt  of  its  identity,  such 
paper  makes  part  of  the  will.  That  such  reference  is  the  same 
SB  if  it  were  incorporated  in  the  will,  and  also  that  it  ia  not  mate- 
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rial  that  the  one  should  be  annexed  to  the  other,  annexation 
serving  no  other  purpose  than  to  ensure  identification,  and  when 
identified  they  make  together  one  instrument,  though  existing  in 
two  distinct  papers,  whether  attached  together  or  not 

As  an  expression  of  the  sense  and  meaning  of  the  plaintiff  and 
of  what  she  intended  to  say,  and  did  in  fact  say,  by  signing  and 
swearing  to  her  affidavit  on  the  20th  of  December,  the  two  affida- 
vits are  one. 

If  these  affidavits  are  not  to  be  deemed  one  document  in  any 
other  sense,  they  are,  we  think,  to  be  taken  so  far  as  one  admis- 
sion that  the  use  of  the  one  of  latest  date,  reaffirming  and  referring 
to  the  other,  made  them  both  evidence  in  the  cause. 

In  Laybum  v.  Crisp  (8  Carr.  &  Payne)  it  was  held,  that  if  a  de- 
cree of  a  court  of  equity  is  put  in  evidence  on  a  trial  at  law  either 
party  may  put  in  the  depositions  upon  which  it  is  founded. 

In  6  ib.  437,  the  defendant  on  a  trial  at  law  read  in  evidence  a 
part  of  a  record  roll  of  pleas  of  the  crown  containing  several  pre- 
sentments before  the  justices  in  Eyre,  it  appearing  that  there  was 
one  roll  for  each  hundred,  but  that  one  part  referred  to  another 
part ;  it  was  held  that  the  whole  must  be  taken  as  one  indictment^ 
and  that  the  plaintiff  might  have  such  other  parts  read  as  he 
thought  proper. 

In  Ooss  V.  Quinton^  above  referred  to,  the  assignees  of  a  bank- 
rupt having  brought  trespass,  and,  to  prove  the  defendant  guilly 
of  taking  the  goods  in  question,  produced  his  examination  before 
the  commissioners  in  bankruptcy.  It  was  ruled  not  only  that  his 
cross-examination  was  evidence  but  that  an  agreement  for  the  pu> 
chase  of  the  goods  referred  to  by  him  on  such  cross-examination 
must  be  considered  in  evidence  filso.  On  a  review  of  the  case  at 
bar,  Tindal,  Oh.  J.,  held  that  the  examination  is  an  entire  thing, 
and  that  if  so  required  the  plaintiff  must  have  elected  to  read  the 
whole  or  none. 

See  also  Buller  N.  P.  238 ;  HeweM  v.  PiggoU  (5  Carr.  &  Payne, 
75) ;  TcOes  v.  Gamsew,  (3  ib.  99). 

The  case  of  Lawrence  v.  Ocean  Ins.  Oo.^  (11  I.  R.  242,)  above  re- 
ferred to,  tends  to  the  same  result  And  the  cases  already  cited 
showing  that  when  the  plaintiff  reads  part  of  the  defendant's 
answer  in  another  suit,  the  defendant  may  avail  himself  of  it  as 
evidence  in  his  own  favor,  upon  the  ground  that  ^^  all  is  evidence 
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or  none,"  cannot  be  confined  in  their  application  to  the  mere 
body  of  the  answer ;  whatever  is  annexed  thereto,  or  forms  part  * 
thereof,  is  plainly  within  the  rule.  See  Lynch  v.  Gierke  (3  Salk. 
154) ;  Earl  of  Bath  v.  Batkersee  (5  Mad.  10) ;  Blount  v.  Burrow 
(4  Brown,  Ch.  C.  75) ;  Olapp  v.  Wilson  (5  Denio,  285) ;  Smith  v. 
Blandy^  et  ah  (1  Eyan  &  Moody^  257). 

The  parts  of  the  defendant's  own  affidavit,  which  he  offered  to 
read,  and  which  the  Judge  at  the  trial  excluded,  were  not  necessary 
to  be  read  to  explain  any  parts  of  the  affidavit  of  the  plaintiff; 
they  would  in  no  wise  tend  to  explain ;  they  consist,  mainly,  of  a 
denial  of  the  truth  of  some  of  the  statements  read  from  the  plain- 
tiff's affidavit. 

The  reading  of  them  was  refused  on  the  ground  that  they  con- 
tained allegations  not  necessary  to  a  full  understanding  of  the 
statements  which  had  been  read  from  the  affidavit  of  the  plaintiff 
And  if  there  were  any  parts  of  the  defendant's  affidavits  which 
might  have  been  made  more  intelligible  by  any  portions  of  the 
plaintiff's  affidavit,  (which  we  do  not  perceive,)  the  offer  made  by 
the  plaintiff's  counsel,  withdrawing  all  objection  to  their  being 
read  on  their  being  pointed  out,  seems  to  us  to  have  satisfied 
every  reasonable  requirement.  Indeed  the  offer  went  further,  and 
conceded  to  the  defendant  the  liberty  to  read  not  only  all  such 
parts  of  his  own  affidavit  as  would  explain,  but  also  such  as  were 
an  answer  to  the  plaintiff's  affidavit  of  September  2, 1850. 

(Points  12  to  22,  inclusive,  omitted.) 

DefendanCs  Twenty-third  P&inL 

• 

"  The  court  erred  in  allowing  the  copy  of  the  letter  annexed  to 
the  deposition  of  John  W.  Forney  to  \q  read  in  evidence,  as  it  did 
not  appear  that  the  original  was  lost,  or  in  whose  possession  it 
was,  or  but  that  the  plaintiff,  with  ordinary  diligence,  might  ob- 
tain it" 

Mr.  Forney  was  examined,  and  testified  that  he  wrote  a  letter 
to  a  Mr.  Roberts,  by  the  defendant's  authority  and  with  his  assent, 
but  was  not  perfectly  certain  that  defendant  saw  it  before  it  was 
sent  He  annexed  a  copy  of  it  to  his  deposition.  Plaintiff's  coun- 
sel offered  to  read  it  in  evidence. 

^Defendant's  oounsel  objected  that  sUdh  paper  was  not  suffir 
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oiently  identified,  and  that  the  origiDal  ought  to  have  been  pro- 
duoed  to  witness,  or  its  loss  shown,  or  its  absence  accounted  for." 

Plaintiff's  counsel  then  read  the  deposition  of  said  Roberts^ 
taken  in  Boston.  He  testified  that  he  resided  in  Boston,  that  he 
knew  Mr.  Forney,  and  did  receive  &om  him  a  letter  containing  an 
allusion  to,  or  statement  concerning,  Mrs.  Forrest.  He  further 
testified  thus : 

"  The  letter  aforesaid  is  not  in  my  possession,  nor  under  my 
control,  although  I  suppose  I  could  obtain  the  control  of  it  I 
have  placed  it  in  the  hands  of  other  parties,  and  I  decline  to  pro- 
duce the  same  to  the  commissioner,  to  be  annexed  to  my  deposi- 
tion. It  contains  matter  of  private  concern,  not  relating  to  the 
parties  to  this  suit^  which  I  decline  to  make  public ;  it  is  a  private 
letter,  strictly  so,  and  I  cannot  divulge  its  contents  without  the 
writer's  consent." 

The  plaintiff's  counsel,  thereupon,  again  offered  to  read  the  copy 
in  evidence. 

"  The  defendant's  counsel  renewed  his  said  previous  objection 
to  the  reading  of  said  paper  annexed  to  the  deposition  of  John  W* 
Forney,  (marked  A,)  but  the  Justice  overruled  such  objection,  and 
the  defendant's  counsel  excepted,  and  it  wss  read  by  the  plaintiff's 
counsel." 

If  the  objection  taken  to  reading  the  copy  is  to  be  understood 
as  meaning  that  Mr.  Forney  could  not,  on  commission,  be  ex- 
amined as  to  the  contents  of  the  letter  he  wrote,  without  having 
the  original  before  him,  or  its  being  first  proved  that  the  original 
was  lost  or  could  not  be  produced  on  such  examination  of  Mr. 
Forney,  it  is  clearly  untenable. 

The  object  of  proving  that  he  wrote  a  letter  to  Bo*bert8  by  de- 
fendant's authority,  and  the  contents  of  it,  was,  that  the  plaintiff 
might  be  in  a  position  to  read  the  copy  at  the  trial,  on  showing 
there  that  the  original  was  lost  or  could  not  be  produced.  If  the 
objection  cannot  be  construed  as  taking  any  other  objection  to  the 
reading  of  the  copy,  than  that  Forney  had  not  the  letter  before 
him  when  testifying,  and  that  it  was  not  proved  before  he  testified 
to  the  contents  of  it,  that  it  was  lost  or  could  not  be  produced,  the 
exception  is  untenable. 

If  the  defendant  cannot  be  considered  as  having  objected  that 
no  such  evidence  was. given  at  the  trial  of  the  loss  of  the  letter, 


NEW  YORK— JUNE,  1856.  187 

Forrest  v.  Forrest 

.  — . 1 

or  of  an  inability  to  produce  it,  as  would  authorize  a  copy  of  it  to 
be  read,  then  no  point  is  presented  for  our  consideration. 

If  he  may  be  considered  as  having  taken  that  objection,  then 
the  evidence  shows  that  it  was  sent  into  the  state  of  Massachusetts 
and  continued  there,  and  the  party  having  the  control  of  it  refused 
to  annex  it  to  his  deposition.  It  was  not  shown  that  there  were 
any  means  within  the  power  of  the  plaintiff  by  which  the  produc- 
tion of  it  could  be  compelled. 

We  think  the  non-production  of  an  original  paper  is  sufficiently 
accounted  for  to  admit  parol  evidence  of  its  contents,  when  it  is 
shown  to  be  in  the  possession  of  a  party  out  of  the  state,  and  that 
all  the  means  which  it  appears  are  within  the  power  of  the  party 
to  compel  its  production  have  been  employed,  and  the  person  hav- 
ing it  peremptorily  refuses  to  produce  it,  especially  when  it  is  not 
made  to  appear  that,  by  the  laws  of  the  state  in  which  he  resides, 
he  can  be  compelled  to  surrender  the  possession  of  it,  that  it  may 
be  used  in  the  courts  of  this  state.  {United  States  v.  Beybum^  6 
Peters,  862;  Bailey  v.  Johnson^  9  Cowen,  115;  Ralph  v.  Broum^ 
8  Watts  and  Serg.,  895 ;  Boyle  v.  Wiseman^  29  Eng.  L.  and  Eq. 
R,  478.) 

Point  twenty-four  omitted. 

Defendants  TwerUy-ffih  Point. 

The  defendant  insists  that  the  court  erred  in  allowing  testi- 
mony to  be  given  tending  to  show  the  value  of  the  defendant's 
real  estate,  and  in  submitting  to  the  jury  the  question,  What 
amount  of  alimony  ought  to  be  allowed  to  the  plaintiff? 

At  the  close  of  the  evidence  relating  to  the  question  of  the 
guilt  or  innocence  of  the  parties,  or  either  of  them,  the  plaintiff 
**  offered  and  proposed  to  prove  the  value  of  the  real  estate  be- 
longing to  the  defendant,  for  the  purpose  of  submitting  to  the 
jury  the  question  as  to  the  amount  of  alimony  to  which  the  plain- 
tiff should  be  entitled  in  case  a  verdict  was  found  in  her  favor 
on  the  issues  now  tried."  The  defendant's  counsel  objected  to 
the  introduction  of  any  evidence  to  the  jury  as  to  the  value  of 
the  property  of  the  defendant  The  court  overruled  the  objec- 
tion, and  the  defendant's  counsel  excepted. 

Thereupon  the  plaintiff  recalled  a  witness,  Thomas  Whitely, 
who  gave  evidence  touching  the  value  of  the  defendant's  real 
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estate,  which  he  described,  and  the  value  of  the  several  parcels  as 
estimated  by  him,  amounting  in  all  to  from  $144,000  to  $167,000. 

Under  the  provisions  of  the  Bevised  Statutes,  when  a  biU  was 
filed  for  a  divorce  on  the  ground  of  adultery,  if  the  offence 
charged  be  denied,  the  Court  of  Chancery  was  directed  unquali- 
fiedly to  direct  a  feigned  issue  to  be  made  up  for  the  trial  of  the 
fiicts,  contested  by  the  pleadings,  by  a  jury  of  the  country.  (2 
Bevised  Statutes,  145,  §  89,  [40]). 

This  action  was  commenced  on  or  about  the  10th  of  November, 
1850,  and  the  cause  was  at  issue  by  the  putting  in  of  a  reply  to 
the  defendant's  answer  on  or  about  the  21st  day  of  December, 
1850. 

At  that  time  the  terms  of  the  Code  relating  to  issues  and  the 
mode  of  trial  declared  that  an  issue  of  fiict,  in  an  action  for  the 
recovery  of  money  only,  or  of  specific,  real,  or  personal  property, 
(§  258),  must  be  tried  by  a  jury,  and  that  every  other  issue  is  tria- 
ble by  the  court  (§  254) ;  which,  however,  may  order  the  whole 
issue,  or  any  specific  question  of  feet  involved  therein,  to  be  tried 
by  a  jury,  etc.  By  section  72  of  the  Code,  it  was  also  declared 
that  "feigned  issues  are  abolished,  and  instead  thereof,  in  the 
cases  where  the  power  now  exists  to  order  a  feigned  issue,  or 
where  a  question  of  fact^  not  put  in  issue  by  the  pleadings,  is  to 
be  tried  by  a  jury,  an  order  for  the  trial  may  be  made,  stating 
distinctly  and  plainly  the  question  of  fact  to  be  tried,  and  such 
order  shall  be  the  only  authority  necessary  for  a  trial." 

It  is  obvious  that  under  these  provisions  of  the  Code  the  only 
change  made  by  the  legislature  in  the  mode  of  trial  of  an  action 
for  a  divorce  on  the  ground  of  adultery,  by  a  jury,  was  a  direc- 
tion that  instead  of  a  feigned  issue  an  order  for  the  trial  must  be 
made,  stating  distinctly  and  plainly  the  questions  of  fact  to  be 
tried. 

And  these  sections  of  the  Code,  read  in  connection  with  the 
section  of  the  Bevised  Statutes  above  referred  to,  produce  a  result, 
in  actions  for  divorce,  which  may  be  stated  thus:  "Where  the 
power  now  exists  to  order  a  feigned  issue,"  (Code,  §  72,)  i,  e.  •*  K 
the  offence  charged  be  denied  (2  Bevised  Statutes,  145,  §  89  [40]), 
an  order  must  be  made  (Code,  §  72)  for  the  trial  of  the  facts  con- 
tested by  the  pleadings."    (2  Bevised  Statutes,  tU  mprct.) 

The  Statute  existing  before  the  Code  having  made  a  trial  of 


NEW  YORK-^JUNE,  1856.  139 


Forrest  ▼.  Forrest. 


the  facts  contested  by  the  pleadings  before  a  jury  a  peremptory 
requirement,  it  remained  so  after  the  Code,  substituting  an  order 
in  the  place  of  the  fiction  used  for  that  purpose  under  the  former 
chancery  practice. 

In  this  condition  of  the  Statutes  on  the  subject^  the  order  for 
ihe  trial  of  the  specific  questions  of  fact  contested  by  the  plead- 
ings in  the  present  action  was  made. 

Before  those  questions  were  brought  to  trial,  in  the  Session  of 
1851  the  language  of  the  Code  was  amended. 

This  gave  rise  to  the  doubt  which  appears  to  haye  infiuenced 
ihe  conduct  of  the  present  trial. 

That  doubt  seems  to  have  been  suggested  by  the  amended 
phraseology  of  §  252  (Sec.  263  of  Code,  of  1852),  in  these  terms: 
"  An  issue  of  feet  in  an  action  *  *  *  for  a  divorce  from  the  mar- 
riage contract  on  the  ground  of  adultery,  must  be  tried  by  a  jury." 

It  is  quite  clear  to  our  minds,  that  by  the  amendment  of  this 
section,  no  change  was  made  in  the  law  regulating  the  trial  of  this 
case  in  respect  to  the  questions  to  be  tried. 

Under  the  Revised  Statutes,  and  the  Code  as  it  stood  in  1849 
and  1850,  "the  fiicts  contested  by  the  pleadings"  were  to  be 
tried  by  a  jury,  in  pursuance  of  an  order  for  such  trial,  stating 
plainly  and  distinctly  the  questions  of  fact  to  be  tried. 

By  the  amendment  of  1851,  "  an  issue  of  fact"  in  an  action  for 
a  divorce  *  *  *  must  be  tried  by  a  jury ;  and  by  section  259,  an 
issue  of  fact  arises  *'  upon  a  material  allegation  in  the  complaint 
controverted  by  the  answer,  or  upon  new  matter  in  the  answer 
controverted  by  the  reply,  or  upon  new  matter  in  the  reply," 
which,  by  section  168,  is  to  be  taken  as  controverted.  It  need 
hardly  be  added,  that  under  this  definition,  in  section  259,  an 
"issue  of  fact,"  which  is  to  be  tried  by  a  jury,  is  equivalent  to 
the  language  of  the  Revised  Statutes,  "  the  facts  contested  by  the 
pleadings"  must  be  tried  by  a  jury. 

Whether  the  phraseology  of  the  258d  [252]  section  now  dis- 
penses with  the  order  stating  the  questions  of  fact  to  be  tried,  it 
is  not  necessary  to  say.  If  the  amendment  of  that  section  has 
not  dispensed  with  such  an  order,  then  the  questions  were  prop- 
erly submitted  to  the  jury  under  the  order  made  for  that  purpose. 
If  by  such  amendment  the  order  is  dispensed  with,  it  was,  never- 
theless, regular  and  proper  to  submit  the  same  questions  to  the 
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jury  to  be  answered  specifically,  because  the  26l8t  section  of  tha 
Code,  in  terms,  authorizes  the  court,  in  all  cases,  to  instruct  the 
jury  to  find  upon  particular  questions  of  fact  stated  in  writing. 
Both  before  and  since  the  amendment  of  1851,  the  questions  of 
fact  contested  by  the  pleadings,  or  which  is  the  same  thing,  the 
allegations  of  one  party  controverted  by  the  other,  are  to  be  tried 
by  a  jury ;  and  neither  before  nor  since  the  Code  was  it  necessary 
to  submit  to  the  jury  any  other  question& 

Becurring  to  the  complaint  in  this  action,  it  appears  that  the 
plaintiff,  after  setting  forth  the  charges  upon  which  she  asserts  her 
title  to  a  decree,  further  avers  that  the  defendant  is  possessed  of 
sundry  lands  and  the  improvements  thereon  specifically  named  in 
the  complaint,  and  also  of  personal  estate  of  large  value,  and  that 
the  real  and  personal  estates  of  the  defendant  are  of  the  value  of 
$200,000  at  the  least,  and  that  the  clear  annual  income  received 
therefrom  by  the  defendant  is  not  less  than  six  thousand  dollars 
($6000). 

Upon  the  whole  complaint,  after  praying  for  a  dissolution  of 
the  marriage  contract,  the  plaintiff  also  prays  that  the  defendant 
provide  a  suitable  allowance  for  her  support,  and  that  such  judg- 
ment for  such  allowance  direct  the  same  to  be  paid  or  made  out 
of  the  property  of  the  defendant,  and  be  made  a  charge  or  lien 
upon  his  real  estate  within  the  state  of  New  York. 

The  defendant,  by  his  answer,  after  denying  the  charges  of  the 
plaintiff,  and  setting  up  recriminatory  charges  as  a  ground  for  his 
claim  to  be  divorced  from  the  plaintiff,  avers  that  a  certain  portion 
of  his  real  property  contains  only  about  fifty-four  acres  instead  of 
seventy -four  as  charged  by  the  plaintiff,  and  denies  that  his  real 
and  personal  property  is  worth  more  than  $150,000,  or  that  his 
clear  yearly  income  therefrom  exceeds  four  thousand  dollars 
($4000). 

Upon  the  trial,  the  presiding  Judge,  instead  of  submitting  to 
the  jury  the  questions  raised  by  the  allegations  and  denials  above 
stated,  (viz.,  what  is  the  value  of  the  real  and  personal  property 
of  the  defendant,  and  what  is  the  clear  yearly  income  therefrom  ?) 
submitted  in  addition  to  the  questions  which  had  been  previously 
ordered  to  be  tried,  the  distinct  question,  "  8th,  what  amount  of 
alimony  ought  to  be  allowed  anniially  to  the  said  plaintiff?" 

The  objections  made  by  the  defendant  on  the  tdal,  and  his  ez* 
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oeptions  to  the  ruling  of  the  court  in  relation  to  this  subject,  were 
two  in  number.  1st.  He  objected  to  the  introduction  of  any  evi- 
dence to  the  jury  as  to  the  value  of  the  property  of  the  defendant 
The  court,  nevertheless,  received  the  evidence  of  the  witness^ 
Thomas  Whitely,  upon  that  subject.  2d.  The  defendant's  coun- 
sel excepted  to  the  submission  of  the  8th  question  above  mentioned 
to  the  jury. 

In  relation  to  the  admission  of  the  evidence,  it  is  to  be  noticed 
that  the  oflfer  of  the  evidence  was  limited  to  a  specific  purpose,  and 
it  was  received  for  that  purpose  only,  viz.:  "for  the  purpose  of 
submitting  to  the  jury  the  question  as  to  the  amount  of  alimony 
to  which  the  plaintiff  should  be  entitled  in  case  a  verdict  should 
be  found  in  her  favor." 

If  it  was  proper  to  submit  that  question  to  the  jury,  then  -the 
evidence  was  relevant  and  proper.  This  is  not>  and  cannot  be 
denied.  K  that  question,  in  the  precise  form  in  which  it  was  put, 
was  not  a  proper  one  for  the  decision  of  the  jury,  then  the  admis- 
sion of  the  evidence  forms  no  ground,  we  think,  for  setting  aside 
tiie  verdict,  because,  confined  as  it  was  to  the  specific  purpose  for 
which  it  was  introduced,  it  was  wholly  immaterial  and  superfluous 
as  respects  any  other  issue.  We  think 'that  it  could  not  have 
had  any  influence  upon  the  verdict  in  any  other  respect 

Before  the  CJode,  no  issue  was  formed  between  the  parties  upon 
the  question  of  alimony ;  the  tacts  constituting  the  grounds  of  the 
claim  of  the  party  to  a  divorce,  when  denied,  and  the  respective 
aUegations  of  the  parties,  bearing  upon  those  questions  were  the 
subject  of  the  feigned  issue,  and  to  be  passed  upon  by  the  jury, 
(2  R.  S.  145,  §§  89,  [40]),  and  if  upon  the  verdict  rendered  upon 
those  issues,  a  decree  dissolving  the  marriage  contract  was  pro- 
nounced, the  court  was  authorized  to  make  a  further  decree  to 
provide  for  the  support  of  the  complainant,  (§§  44,  [45]),  and  not 
only  for  her  support,  but  also  to  compel  the  defendant  to  provide 
for  the  maintenance  of  the  children  of  the  marriage,  and  the  al- 
lowance is  to  be  such  as  the  court  shall  deem  just,  having  regard 
to  the  circumstances  of  the  parties  respectively. 

Upon  an  attentive  consideration  of  the  subject,  we  are  satisfied 
that  the  provisions  of  the  Code  have  made  no  alteration  in  the 
course  of  proceeding  in  this  respect,  rendering  it  necessary  or 
paroper  to  submit  the  question  of  alimony  to  the  jury.    It  was  no 
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more  their  province  to  determine  what  further  order  should  be 
made  for  the  support  of  the  plaintiff  than  it  would  be  to  decide 
what  order  should  be  made  to  provide  for  the  maintenance  of  •the 
children  of  the  marriage,  if  any  there  were.  These  are  matters 
for  the  determination  of  the  court.  The  provisions  of  §  44  [45]  are 
above  stated,  and  by  §  58  [69]  of  the  5th  article,  (2  R  S.  148,)  con- 
taining  general  provisions  relating  to  the  subject,  the  court  may, 
when  the  wife  is  complainant,  during  the  pendency  of  the  action, 
or  at  its  final  hearing,  or  afterwards,  as  occasion  may  require,  make 
such  order  as  between  the  parties,  for  the  care,  custody,  and  edu- 
cation of  the  children  of  the  marriage  as  may  seem  necessary  and 
proper,  and  may  at  any  time  thereafter  annul,  vary,  or  modify 
such  order,  and  by  §  59  [60]  the  court  may  require  security,  or 
may  sequester  the  defendant's  personal  estate,  and  the  rents,  etc., 
of  his  real  estate,  and  cause  them  to  be  applied  *' towards  such 
maintenance  and  allowance  as  to  the  court  shall,  from  time  to  time, 
seem  just  and  reasonable." 

Under  the  similar  provisions  of  the  Eevised  Laws  of  181S 
(vol.  ii.,  pp.  198-9,  §§  4,  5,  etc.)  Chancellor  Kent  held,  that  it  is  in 
the  power  and  discretion  of  the  court  to  vary  the  allowance  from 
time  to  time,  according  to  the  circumstances  of  the  parties,  and 
decreed  leave  to  apply  to  the  court  for  that  purpose,  "  as  future 
circumstances  may  dictate  to  be  just,"  Miller  v.  Miller  (6  John. 
Ch.  R.  91,  94);  so  in  Holmes  v.  Holmes  (4  Barb.  S.  C.  Rep.  295). 
Mr.  Justice  Barculo,  under  similar  provisions  relating  to  a  divorce 
a  mensd  ei  ihoro^  modified  the  order  directing  the  husband  to  pro- 
vide alimony,  making  its  relinquishment  a  condition  of  the  order 
excluding  the  husband  fi'om  the  proceeds  of  property  subsequent- 
ly accruing  to  the  wife ;  and  in  Lawrence  v.  Lawrence  (3  Paige, 
267,  A.  D.  1832,)  the  Chancellor  held,  that  the  proportion  of  rfie 
husband's  property  or  income  which  is  to  be  allowed  to  the  wife 
as  alimony,  either  pendente  lite,  or  after  the  termination  of  the  suit> 
is  in  the  discretion  of  the  court  The  language  of  the  Chancellor, 
as  well  as  the  language  of  the  statute  itself,  (§  44  [45],  and  §  5$ 
[54],)  warrant  no  distinction  in  this  respect  between  an  action  for 
a  divorce  a  vinculo  matrimonii,  and  a  divorce  a  mensd  ei  thoro,  and 
the  Chancellor  adds,  that,  in  fijcing  the  amount  to  be  allowed,  the 
court  must  take  into  consideration  the  nature  of  the  husband's 
means,  the  situation  of  the  parties  in  society^  the  amount  of  his 
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income,  and  whether  it  is  from  property  already  acquired  or  from 
his  personal  and  daily  exertions;  whether  there  are  or  are  not 
children  or  other  relations  of  the  husband  who  have  claims  upon 
him  for  sustenance,  etc.,  the  husband's  ability  to  support  himself, 
and  fiunily,  etc. 

Neither  these  circumstances,  nor  the  discretion  which  was  to  be 
exercised  thereupon,  were  the  subjects  of  inquiry  under  the  feigned 
issue  directed  by  §  89  [40]  of  the  statute.  That  by  the  terms  of 
the  statute,  related  to  the  offence  charged,  and  by  it  were  tried 
and  determined  the  facts  upon  which  the  rights  to  a  dissolution 
of  the  marriage  contract  depended.  In  practice,  the  court  in  set- 
tling the  feigned  issues,  inserted  therein  inquiries  into  the  matters 
set  up  as  a  defence,  as  well  as  the  inquiry  into  the  offence  charged 
in  the  bill,  (see  Ch'y  Ct  Rules,  168,)  and  added  an  inquiry  into 
the  legitimacy  of  the  issue  of  the  marriage,  when  that  question 
was  distinctly  made  in  the  bill  of  complaint,  and  which  the  statute 
directs  shall  be  determined  upon  the  proo&  in  the  cause.  (Oo«s  t. 
Gross,  8  Paige,  140;  Wood  v.  Wood,  2  Paige,  109;  Smith  y.  Smith, 
4  Paige,  435,  rule  169).  Nothing  in  the  statute,  nor  in  the  prac^ 
tice  of  the  couit,  made  it  the  duty  of  the  court  to  embrace  in  the 
feigned  -issue  the  amount  of  alimony,  or  the  facts  upon  which  it 
depended.  But  after  the  trial  of  the  feigned  issue,  the  cause  was 
brought  regularly  to  a  hearing  at  a  stated  term  of  the  court,  at 
which,  if  a  decree  of  divorce  was  granted,  such  further  decree  was 
made  in  respect  to  alimony,  and  the  care,  custody,  etc.,  of  the  chil- 
dren, if  any,  as  seemed  just  in  the  discretion  of  the  court,  (rule 
170,  Daggett  v.  Daggett,  5  Paige,  509,)  and  a  reference,  for  the  pur- 
pose of  ascertaining  what  was  proper,  was  made  if  necessary  {Oreen 
V.  Oreen,  2  Paige,  62 ;  2  Barb.  Chy.  Practice,  259,  260,  and  cases 
cited,  pp.  267-8.)  The  case  of  Burr  v.  Burr,  in  7  Hill,  208,  shows 
that  the  subject  of  alimony  rests  in  the  discretion  of  the  court  in 
the  fullest  manner. 

As  already  suggested,  the  provisions  of  the  Revised  Statutes  on 
this  subject  are  unrepealed,  and,  with  the  single  difference  that  a 
feigned  issue  is  no  longer  proper,  the  practice  under  the  statute 
does  not  appear  to  us  to  be  changed.  The  questions  to  be  tried 
by  the  jury  remain  the  same.  The  fisu^ts  contested  by  the  plead- 
ings before  the  Code,  were  the  material  allegations  going  to  the 
design  and  object  of  the  bill,  to  wit:  the  decree  of  divorce;  the 
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"  further  decree"  consequent  thereon  waa  then,  and  is  now,  for  the 
determination  of  the  court,  under  all  the  circumstances  of  the  case, 
and  the  situation  of  the  parties,  embracing  various  &cts  which 
formed  no  subject  of  allegation  in  the  complaint  or  answer,  and 
not  the  subject  of  consideration  at  all  until  it  was  first  determined 
whether  a  divorce  should  or  should  not  be  granted.  (See  also 
Forms  of  Bills  of  Divorce,  2  Hoffman  Chy.  Practice ;  2  Barb.  Chy. 
Practice,  and  other  books  of  precedents.) 

And  that  the  practice  on  this  subject  is  not  altered  by  the  25Sd 
[252d]  section  of  the  Code,  directing  that  an  issue  of  &ct  in  an 
action  for  a  divorce  shall  be  tried  by  a  jury,  further  appears  by 
the  rules  adopted  by  the  Judges  of  the  sevend  courts  in  1862  and 
1854,  (rule  70  [71],)  which  require  the  cause  to  be  heard  at  a 
Special  Term  after  the  trial  of  the  issue. 

Our  conclusion,  therefore,  is,  that  the  ^'material  allegations  in 
the  complaint  controverted  by  the  answer,"  (Code,  §  250,)  which 
constitute  an  issue  of  fact  to  be  tried  by  a  jury  in  an  action  for  a 
divorce  from  the  marriage  contract  on  the  ground  of  adultery, 
(Code,  263,)  are  those  allegations  in  the  complaint  upon  which  the 
right  to  the  decree  for  a  divorce  depends.  These,  and  these  only, 
are  a  necessary  part  of  such  a  complaint  The  circumstances 
which,  in  a  subsequent  stage  of  the  proceedings,  are  to  regulate 
the  discretion  of  the  court  in  its  further  decree  awarding  alimony, 
are  not  necessarily  nor  regularly  any  part  of  the  issues  between 
the  parties ;  they  are  matters  which,  at  a  proper  time,  and  in  such 
form  as  may  be  thought  proper,  are  to  be  laid  before  the  court 
itself,  for  the  guidance  of  its  discretion  in  a  matter  with  which  the 
jury  have  nothing  to  do. 

We  do  not  find  it  necessary  to  say  that  the  allegations  in  the 
present  complaint,  respecting  the  amount  and  value  of  the  de- 
fendant's property,  and  the  income  therefi^m,  and  the  defendant's 
denials,  addressed  to  those  subjects,  were  wholly  irrelevant^  or 
should  have  "been  struck  out  on  motion.  It  has  been,  by  some  of 
the  decisions  under  the  Code,  held  that  any  facts  may  be  stated  in 
the  complaint  which  may  affect  the  ultimate  relief  to  which  the 
plaintiff  may  be  entitled,  and  even  such  as  may,  in  an  equity  suit, 
affect  the  question  of  costs  only.  We  think,  however,  that  the 
introduction  of  such  averments  in  an  action  for  divorce  in  nowise 
enlarged  the  issues  which  the  statutes  require  should  be  submitted 
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to  the  jury.  They  are  in  no  sense  the  "facts  constituting  the 
plaintiff's  cause  of  action  (Code,  §  142).  They  are  not  facts  which 
the  plaintiff  must  prove  in  order  to  maintain  her  suit ;  and,  in  our 
judgment,  it  is  the  better  practice  not  to  insert  them  in  the  com- 
plaint at  all. 

Nor  do  we  find  it  necessary  to  say  that  the  court,  under  its 
general  authority  to  propose  questions  to  the  jury,  might  not 
(under  §  71,  or  under  §  261)  have  directed  the  jury  to  find  spe- 
cially what  is  the  amount  and  annual  value  of  the  defendant's 
property,  with  a  view  to  use  such  finding  as  one  of  the  elements 
to  be  afterwards  considered  in  connection  with  other  circumstances 
in  determining  what  the  further  decree,  in  regard  to  alimony, 
should  award  to  the  plaintiff.  We  doubt  whether  in  practice 
that  would,  be  deemed  the  best  mode  of  conducting  the  trial  of  the 
main  questions,  which,  where  there  are  recriminatory  charges  and 
allegations  of  condonation,  are  already  sufficiently  complicated. 
When  the  value  and  income  of  the  defendant's  property  are  found 
there  remain  other  matters  to  be  considered  and  fitcts  to  be  taken 
into  view  to  enable  the  court  to  determine  what  shall  be  such 
further  decree,  as  already  above  suggested.  On  this  point  it  must 
suffice  to  say  that  no  such  question  was  in  this  case  ordered  to  be 
tried  by  the  jury  pursuant  to  §  71,  and  no  such  question  was  sub- 
mitted by  the  Judge  on  the  trial  under  §  261.  The  comprehen- 
sive question — ^what  alimony  ought  to  be  allowed  to  the  plaintiff? — 
which  the  Judge  did  submit  to  the  jury,  was  a  question  involving 
notonlyaninquiryinto  the  amount  and  value  of  the  defendant's 
property  but  many  other  considerations,  and  we  cannot  resist  the 
conviction  already  expressed  that  this  question  was  for  the  court 
and  not  for  the  jury. 

The  result  is,  that  evidence  was  suffered  to  go  to  the  jury  tend- 
ing to  prove  the  value  of  the  defendant's  real  estate,  when  for  the 
purposes  of  any  question  properly  submitted  to  the  juiy  such 
evidence  was  wholly  irrelevant 

If  we  could  see  that  evidence  showing  the  defendant's  real  estate 
to  be  worth  from  $144,000  to  $167,000,  by  any  rational 
view  oi  what  is  possible,  could  have  infiuenced  the  minds  of  a 
pay  unfiGivorably  towards  him  upon  the  question  whether  he  had 
or  had  not  committed  adulteiy,  or  whether  the  plaintiff  was  or 
was  not  guilty,  we  might  feel  bound  to  order  a  new  trial  because 
D.— YL  10 
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Buch  evidence  was  received.  {Marguand  v.  Webb^  16  J.  R.  90 
O^ood  V.  Manhattan  Co.  8  Cow.  612 ;  People  v.  TFi%  8  Hill,  194 
Weeks  V.  Loiverre,  8  Barb.  534 ;  Clark  v.  Force,  19  Wend.  232 
Dresser  v.  Amv>orih,  9  Barb.  625;  i^er^  v.  Makolm,  6  Hill,  296 
-Bbyfe  V.  Oolman,  13  Barb.  42 ;  Worrall  v.  Parmdee^  1  Coins.  520 
Cbry  V.  Sprague^  12  Wend.  41.) 

The  cases  cited,  and  others  therein  referred  to,  warrant  us  in 
saying  that  where  the  admission  of  the  evidence,  on  its  &ce  and 
by  legal  necessity,  could  do  no  injury,  because  it  does  not  bear  in 
the  least  degree  on  the  question  in  issue,  it  may  be  disregarded. 
Here  it  was  not  offered,  nor  received,  for  any  purpose  affecting  the 
main  issue,  and  it  was  so  expressly  stated,  and  only  received  under 
that  limitation. 

For  the  purposes  of  such  an  inquiry  as  this  the  jury  must  be 
assumed  to  have  ordinary  intelligence,  and  to  be  governed  by 
conscientious  motives.  To  suppose  that  proof  that  the  defendant 
was  worth  $144,000  could  affect  their  determination  of  the  ques- 
tion whether  he  or  the  plaintiff  had  committed  adultery,  is  to 
deny  to  the  jury,  as  we  think,  common  sense;  and  to  suppose 
that  they  would  allow  such  evidence,  when  received  for  another 
and  totally  distinct  object,  to  influence  them  improperly  on  this 
question,  is  to  deny  them  common  honesty.  We  think,  for  this 
reason,  that  the  admission  of  the  testimony  furnishes  no  ground 
for  revoking  the  judgment  If  we  are  in  error  in  our  conclusion, 
that  the  amount  of  alimony  was  not  a  question  proper  to  be  sub- 
mitted to  the  jury,  then  it  is  obvious  that  the  testimony  so  ad- 
mitted was  competent,  because  it  tended  directly  to  one  of  the 
chief  elements  taken  into  view  in  determining  that  question. 

The  next  inquiry  is,  whether  the  judgment  should  be  reversed 
because  the  question,  what  amount  of  alimony  ought  to  be  allowed 
to  the  plaintiff,  was  submitted  to  the  jury.  We  have  no  hesitation 
in  saying  that  it  ought  not,  although  we  are  of  opinion  that  the 
jury  were  not  to  determine  that  question  between  these  parties, 
and  that  for  the  purposes  of  the  trial  their  views  upon  that  ques- 
tion were  immaterial.  We  cannot  discover  or  imagine  that  any 
injury  resulted  to  the  defendant  from  telling  their  opinion  upon 
that  subject,  unless  the  court  made  it  the  basis  of  the  further  de- 
cree for  alimony  afterwards  made,  which  subject  will  be  presenlly 
considered. 
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The  jury  having  found  upon  the  questions  upon  which  the 
jight  to  a  divx>rce  depended,  it  was,  at  most,  superfluous  to  ask  them 
to  say  what  alimony  should  be  awarded.  Their  finding  upon  the 
latter  question  had  no  possible  bearing  upon  the  former. 

Under  §  261  of  the  Code,  a  discretion  is  given  to  the  court  to 
instruct  the  jury  in  all  cases  to  And  upon  particular  questions  of 
fiwst  If  the  verdict  is  in  other  respects  correct,  it  would  be  un- 
reasonable to  say  that  it  must  be  set  aside  if  the  court  should  take 
a  finding  from  the  jury  upon  a  matter  that  was  in  truth  irrelevant, 
which  could  not  influence  the  general  verdict  or  the  finding  upon 
the  other  questions. 

On  that  subject  the  general  rule  must  be  that  it  rests  in  the  dis- 
cretion of  the  Judge  to  submit  such  questions  as  at  the  time  he 
thinks  proper,  and  if  upon  the  whole  verdict  the  plaintiff  is  en- 
titled to  judgment,  the  circumstance  that  in  addition  to  a  finding 
upon  material  questions  we  have  also  a  finding  upon  some  that 
are  not  material  to  any  determination  proper  to  be  made  by  the 
jury,  ought  not  to  vitiate  the  verdict.  So  that  we  say,  as  in  rela- 
tion to  the  last  point  discussed.  If  we  err  in  holding  that  this  was 
not  a  proper  question  to  be  submitted  to  the  jury,  then  of  course 
the  defendant's  exception  fails ;  and  if  we  are  right,  then  the  sub- 
mission of  the  question  to  the  jury,  and  their  finding  thereon,  waa 
mere  surplusage,  it  injured  no  one  and  should  be  wholly  disre- 
garded. 

Defendants  Twenty-sixih  and  Twenty-seventh  Points. 

It  remains  to  consider,  under  the  defendant's  appeal,  the  pro- 
ceedings had  after  the  coming  in  of  the  verdict,  in  which  the  jury 
had  found  that  $3,000  ought  to  be  allowed  to  the  plaintiff,  and  to 
which  the  defendant's  26th  and  27th  points  are  addressed.  The 
bill  of  exceptions  states  that  the  cause  having  been  brought  on  for 
further  hearing  for  the  judgment  of  the  court,  the  defendant's 
counsel  claimed  and  insisted — 

That  the  court  was  not  authorized  to  make  any  award  of  ali- 
mony "  upon  the  matters  aforesaid." 

If  by  this  was  meant  that  the  court  was  not  authorized  to 
award  alimony  at  all,  this  claim  was  plainly  unwarranted  and  in 
the  very  &ce  of  the  statute. 

If  it  was  meant  that  ther«  was  an  irregulaiitj  in  the  manner  •f 
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bringing  on  the  cause  for  a  further  hearing,  then  we  can  only  say 
that  the  objection  for  want  of  regularity  should  have  called  the 
attention  of  the  court  to  the  supposed  irregularity. 

If  it  was  meant  that  the  jury,  and  not  the  court,  were  to  deter- 
mine the  question,  the  views  above  expressed  dispose  of  that  ob- 
jection, and  we  may  add  that  if  it  was  a  question  for  the  jury 
their  finding  was  of  the  precise  amount  the  court  awarded. 

If  it  was  meant  that  the  case  was  not  in  readiness  for  such 
further  decree,  that  the  proper  inquiry  had  not  yet  been  made  by 
the  court,  and  that  the  verdict  of  the  jury  on  this  point  ought  not 
to  be  taken  into  view,  it  being  without  their  province,  and  that  a 
reference  to  ascertain  the  &cts  bearing  on  the  question^  or  a  taking 
of  proo&  by  the  court,  in  some  manner,  so  that  the  defendant 
might  produce  witnesses  as  to  the  value  not  only,  but  also  as  to 
the  income  of  the  defendant's  property,  and  to  the  other  various 
circumstances  which,  as  above  stated,  are  to  be  considered  by  the 
court  in  determining  the  amount  of  alimony : 

If  this  was  the  meamng  of  the  objection — and  though  not  very 
clearly  expressed  it  seems  to  us  to  warrant  that  construction — it 
was  reasonable. 

The  language  of  the  subsequent  objections,  to  wit:  That  three 
thousand  dollars  a  year  was  extravagant  and  unreasonable ;  that 
alimony  should  be  only  allowed  from  the  date  of  the  decree,*  and 
that  if  alimony  should  be  awarded  from  the  date  of  the  filing  of 
the  bill  of  complaint,  the  voluntary  provision  made  by  the  de- 
fendant for  the  plaintiff's  support,  from  the  time  of  the  commence* 
ment  of  the  suit  until  the  date  of  the  decree,  should  be  taken  into 
view,  seem  to  indicate  that  further  inquiry  was  insisted  upon. 

Although  the  cases  above  referred  to  show  that  the  extent  of 
the  allowance  rests  in  the  discretion  of  the  court,  the  oases  on  this 
subject  do  not  show  that,  in  general,  the  permanent  alimony  is  to 
take  effect  from  the  filing  of  the  bill.  In  most  of  the  cases  the 
permanent  provision  is  made  to  commence  at,  or  about,  the  time 
of  the  decree  for  a  divorce.  {Miller  v.  J/iZfer,  6. J.  Chy.  R.  93  ; 
Pack/ord  v.  Packford^  1  Paige,  274;  and  see,  also,  Lawrence  v. 
LaivrencCj  8  Paige,  267,  and  other  cases  above  referred  to.)  In 
Richmond  v.  JRichmond,  (1  Green's  New  Jersey  Chy.  R.  90,)  it  is 
held  that  there  is  no  fixed  rule  as  to  the  amount ;  that  each  cAse 
dq)e&di  upon  its  own  circumstances;  thatar^ard  should  be  had 
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to  the  actual  rents  and  profits  of  the  defendant's  estate,  and  the 
actoal  wants  of  the  complainant,  but  not  solely  to  those  consider- 
ations; and  in  estimating  such  rents  and  profits,  the  estimate 
should  Le  taken  not  by  its  value  at  the  filing  of  the  bill,  but  at 
the  date  of  the  Master's  report.  And,  on  the  other  hand,  in 
Burr  V.  Burr^  (10  Paige,  88,)  the  Chancellor  directed  explicitly 
that  the  alimony  should  commence  from  the  filing  of  the  bill,(ii3 
that  respect  correcting  the  decree  made  by  the  Vice-Chancellor, 
which  allowed  alimony  only  fi'om  the  date  thereof).  And  his  de- 
cree, in  this  respect,  is  affirmed  on  a  full  discussion  of  the  sub- 
ject by  the  court  of  eprors.(7  Hill,  208).  But  the  Chancellor  di- 
rected tha.t  the  ad  interim  alimony,  received  by  her  or  her  solicitor 
pendente  lile^  be  deducted.  (See  Bose  v.  Bose,  11  Paige,  166.) 
Our  conclusion  is,  that  it  was  not  erroneous  to  allow  alimony 
from  the  time  when  the  suit  wad  commenced  if,  under  all  the  dr- 
cumstances,  that  seemed  just  to  the  court  There  was  no  evidence 
produced  on  this  further  hearing,  in  relation  to  the  voluntary 
payments  by  the  defendant  pending  the  suit,  unless  it  be,  perhaps, 
the  statements  of  the  witnesses,  and  the  affidavits  read  on  the  trial, 
or  found  in  the  minutes  of  the  court,  and  these  do  not  appear  to 
bave  been  referred  to  as  the  basis  of  the  further  decree.  The 
court  are  represented  as  deciding  that  alimony  should  be  allowed 
without  any  deduction  for  such  voluntary  payments.  If  the  facts 
on  this  point  were  agreed  to  by  counsel,  it  does  not  so  appear ; 
and  it  is  quite  difficult  to  say,  upon  the  statemeixt  contained  in 
the  biU  of  exceptions,  whether  any  thing  was  before  the  court  as 
the  ground  of  the  order,  except  the  pleadings  in  the  action  and 
the  verdict  of  the  jury.  The  decree  of  the  court,  however,  states 
that  the  court,  "  upon  consideration  of  the  facts  admitted  by  the 
defendant  in  the  pleadings,"  determined  that  the  allowance  of  three 
thousand  dollars  a  year,  from  the  day  this  action  was  commenced, 
during  the  natural  life  of  the  plaintiff,  is  just,  "having  regard  to 
the  circumstances  of  the  parties  respectively,"  and  ordered  and 
adjudged,  etc.,  accoixiingly. 

We  have  already  said  that  we  think  the  verdict  of  the  jury 
furnished  no  proper  guide  on  this  question,  and  the  only  admis- 
siocis  in  the  pleadings  are  that  the  defendant's  real  and  personal 
estate  is  worth  one  hundred  and  fifty  thousand  dollars^  and  the 
inoome  therefrom  is  four  thousand  doUara 


150  CASES  IN  THE  SUPERIOR  COURT. 

Forrest  ▼.  Forrest 


Upon  this  part  of  the  case,  we  think  an  opportunity  should 
have  been  permitted  to  the  defendant  to  produce  proofe,  and  either 
on  a  reference,  or  on  a  hearing  before  the  court,  show  the  facts 
and  circumstances  which  are  proper  to  be  considered  in  determin- 
ing the  amount  of  alimony,  the  time  when  it  should  commence, 
and  whether  any,  and  what,  voluntary  or  other  allowance  pen- 
dente lite  had  been  made  to  the  plaintiflf  by  the  defendant  The 
views  which  we  entertain  in  regard  to  the  points  raised  by  the 
plaintiff's  appeal  from  the  decree  herein,  confirm  us  in  our  opin- 
ion that  this  portion  of  the  decree  should  be  the  subject  of  further 
inquiry.  It  seems  to  us,  that  that  part  of  the  decree  which  re- 
quires the  plaintiff  to  release  her  inchoate  right  of  dower  in  the 
defendant's  real  estate,  must  necessarily  be  taken  to  have  influ- 
enced the  court  in  fixing  the  amount  of  the  plaintiff's  allowance 
during  her  life,  and  our  conclusions  in  regard  to  that  requirement 
of  the  decree,  render  it  necessary  that  the  provision  to  be  made 
in  regard  to  alimony  should  be  the  subject  of  inquiry,  if  the  de- 
fendant shall  elect  to  have  a  reference  for  that  purpose. 

We  have  only  to  notice  the  further  exception  to  that  require- 
ment of  the  decree,  which  directs  that  the  defendant  give  security 
for  the  payment  of  the  allowance  by  a  lien  upon  his  real  estate, 
within  this  state  or  otherwise,  as  may  be  directed  by  the  court 
upon  the  carrying  in  of  the  report  of  the  clerk  of  this  court,  to 
whom  the  matter  is  referred.  No  objection  to  this  part  of  the  de- 
cree was  urged  upon  us,  on  the  argument  of  the  appeal.  The 
statute,  in  terms,  authorizes  the  court  to  require  such  security. 
(2  R  S.  148,  §§59,  [60]  60).  Thepracticeof  the  Court  of  Chancery, 
in  like  cases,  sanctions  it,  {Miller  v.  Miller,  6  J.  Chy.  R.  93; 
Burr  V.  ButTj  10  Paige,  38,  and  other  cases  above  referred  to) ; 
and  the  decree,  in  this  respect.  It  was  within  the  ordinary  power  of 
the  court  to  refer  a  matter  of  that  description,  if  it  was  found  con- 
venient. 

If,  however,  the  defendant  shall  elect  to  have  a  reference  to 
determine  the  amount  of  alimony,  the  security  to  be  given  there- 
for can  be  included  in  the  same  reference. 

The  order  herein  will  therefore  be,  so  far  as  it  is  based  upon 
the  defendant's  appeal,  that  the  judgment  be  reversed,  so  far  as  it 
determines  the  amount  of  the  alimony  to  be  awarded  to  the  plain- 
tiff^ and  the  time  from  which  it  is  to  be  allowed ;  and  a  reference 
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Lb  ordered  to  some  proper  person,  to  be  agreed  upon,  or  appointed 
by  the  court  on  settling  the  order,  unless  the  defendant  shall  pre- 
fer to  allow  the  judgment  in  this  report  to  stand,  and  shall  so  elect 
The  same  referee  may  also,  as  above  suggested,  inquire  into  and 
report  what  security  should  be  given. 

Plaintiff^s  AppedL 

The  points  raised  by  the  defendant  upon  his  appeal,  being  con- 
sidered, there  remains  for  determination  the  exceptions  taken  by 
the  plaintiff  to  the  decree  made  on  the  final  hearing. 

The  decree,  after  directing  the  payment  to  the  plaintiff  of  $8000 
by  way  of  annual  allowance,  and  requiring  the  defendant  to  give 
security  for  the  payment  thereof,  etc.,  ordered,  that  whenever  the 
right  of  appeal  shall  have  been  determined,  either  by  lapse  of 
time,  affumance  by  the  court  of  last  resort,  or  a  voluntary  waiver 
of  the  right  to  appeal,  and  upon  tendering  to  the  plaintiff  the  re- 
quired security  for  the  payment  of  the  allowance  aforesaid,  "then 
tiie  plaintiff  shall  execute  and  deliver  to  the  said  defendant  a  re- 
lease of  any  claim  of  dower  in  his  real  estate  in  such  form  as  any 
Justice  of  this  court  shall  settle  and  approve." 

To  this  part  of  the  decree  the  plaintiff's  counsel  excepted,  in- 
sisting that  no  provision  should  be  inserted  concerning  dower,  or 
if  any,  that  such  provision  should  do  no  more  than  give  the  plain- 
tiff her  election)  when  her  right  to  dower  should  become  absolute 
by  her  surviving  her  husband,  whether  she  will  take  such  dower, 
or  continue  to  receive  the  allowance  now  ordered  in  lieu  thereo£ 

We  cannot  resist  the  conviction,  that  the  court  erred  in  forcing 
upon  the  plaintiff  this  condition.  According  to  the  &ce  of  the 
decree,  the  court,  upon  the  pleadings  alone,  and  upon  the  defend- 
ant's admissions  therein,  without  any  proof  of  the  present,  or 
probable  prospective  income  derivable  from  the  defendant's  real 
estate,  and  without  any  reference  to  its  possible  increase  in  value 
and  productiveness,  or  the  further  acquisitions  of  the  defendant, 
arbitrarily  requires  the  plaintiff  to  relinquish  all  claim  to  dower 
therein,  and  to  this  the  court  left  her  no  alternative,  unless  it  be 
to  refuse  to  take  the  divorce  itself.  No  doubt  the  court  deemed 
$3000  1^  year  of  more  value  to  the  plaintiff)  beginning  from  the 
commencement  of  this  action,  than  her  inchoate  light  of  dower, 
but  even  the  option  to  deoline  the  alimony  ordered^  and  retain  her 
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right  to  dower,  does,  not  appear  to  have  been  tendered  to  her. 
As  the  Judgment  stands,  the  divorce  is  decreed,  and  she  is  per- 
emptorily required  to  relinquish  her  right  of  dower.  How  her 
release  mentioned  in  the  decree  is  to  operate,  whether  she  has  such 
an  interest  or  right  as  would  pass  to  the  plaintiff  by  a  mere  re- 
lease to  him  so  as  to  exonerate  the  land,  we  need  not  inquire. 
The  object  of  the  decree  was  clearly  to  require  such  a  release  as 
should  forever  preclude  any  claim  of  dower  in  future.  We  ap- 
prehend that  it  is  now  well  settled,  that  the  right  of  a  wife  to 
dower  in  her  husband's  real  estate  cannot  be  prejudiced  by  any 
act  of  his. 

It  was  for  some  time  doubted  whether,  under  our  statutes,  a 
woman  divorced  a  vinculo  matrimonii  had  dower  in  the  real  estate 
of  her  former  husband  at  his  death. 

The  statute,  (1  R.  S.  740,  741,)  after  providing  for  the  endow- 
ment of  a  widow  with  the  third  part  of  all  the  lands  whereof  her 
husband  was  seized,  etc,  at  any  time  during  the  marriage,  pro- 
vides, in  §  8,  "  in  case  of  divorce  dissolving  the  marriage  con- 
tract for  the  misconduct  of  the  wife,  she  shall  not  be  endowed." 
Chancellor  Kent,  in  his  Commentaries,  vol.  iv.,  pp.  58-4,  and  notes, 
regards  this  provision  as  needless,  because  a  divorce  a  vincido  mat' 
rimonii  always  barred  the  dower  of  the  wife  at  common  law, 
since  "  she  must  have  been  the  wife  at  the  death  of  the  husband." 

Similar  language,  in  the  statute  concerning  divorces,  (2  R  S. 
146,  §  47  [48],)  provides  that  "a  wife,  being  a  defendant  in  a  suit 
for  a  divorce  brought  by  her  husband,  and  convicted  of  adultery, 
shall  not  be  entitled  to  dower,"  etc.  Notwithstanding  the  ap- 
parent implication  from  the  two  statutes,  that  she  would  be  en- 
titled to  dower  in  all  other  cases  than  the  one  expressly  named, 
viz.,  a  divorce  obtained  against  her  for  her  own  adultery,  or  other 
misconduct  w^-rranting  such  a  divorce,  Vice-Chancellor  McCoun, 
in  Day  v.  West  (2  Edwards,  596),  says:  "where  she  proceeds 
against  her  husband  and  obtains  a  divorce  a  vinculo^  all  right  to 
dower  is  gone,  because  of  the  dissolution  of  the  marriage,  and  the 
relation  of  husband  and  wife.  Since  it  is  essential  to  dower  that 
the  marriage  should  subsist  at  the  death  of  the  husband,  she  can- 
not have  dower  if  not  the  wife  of  the  man  in  whose  lands  she 
claims  it  at  the  time  of  his  death."  The  reasoning  of  the  court  in 
BeynoUk  v.  BeynoJds  (24  Wend*  198)  seems  to  warrant  suoh  a 
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conclusion,  as  also  Cooper  v.  Whitney  (8  Hill,  99) ;  see  also  Cher* 
raud  V.  Gherravd  (1  Leg.  Obs.  134),  and  cases  therein  cited  to  the 
rule  of  the  common  law  on  this  subject.  But  in  Burr  v.  Bwnr 
(10  Paige,  25-6),  the  opinion  of  yice-Ohancellor  Willard  suggests 
that  such  is  not  the  rule  under  the  Bevised  Statutes ;  on  the  con- 
trary, that  when  the  wife  obtains  a  divorce  from  her  husband  on 
the  ground  of  his  adultery,  she  is  still  entitled,  on  his  death,  to 
dower. 

And  finally,  in  Waii  v.  Wait  (4  Com.  95),  after  a  ftill  discussion 
of  the  subject,  it  is  definitely  settled  by  the  court  of  last  resort, 
that  a  divorce  dissolving  the  marrif^e  contract  on  the  ground  of 
the  adultery  of  the  husband  does  not  deprive  the  wife  of  her  right 
of  dower  in  his  real  estate.  We  cannot  discover,  then,  upon  what 
ground  this  decree  compelling  her  to  relinquish  a  right,  secured  to 
her  by  statute,  can  be  sustained.  The  opinion  of  the  Court  of 
Appeals  in  the  case  last  cited,  shows  that  the  alimony  contemplated 
by  the  statute  is  not  to  be  taken  as  in  lieu  of  dower.  In  Burr  v. 
jB^rr,  also  above  cited,  the  fact  that  the  wife,  if  she  survived  her 
husband,  would  be  entitled  to  dower,  was  taken  into  view  in  the 
court  below,  and  neither  in  the  Court  of  Chancery,  nor  Court  of 
Appeals,  was  any  doubt  expressed  of  the  correctness  of  the  Vice- 
Chancellor's  conclusion. 

We  apprehend  that  the  right  of  the  plaintiff  to  dower,  in  the 
event  she  shall  survive  the  defendant,  is  given  by  statute.  That 
her  right  to  allowance,  under  the  circumstances  of  this  case,  (hav- 
ing established  her  title  to  a  divorce,)  is  dear,  and  that  the  court 
cannot  make  the  release  of  her  right  of  dower  a  condition  of  grant- 
ing the  divorce,  or  impose  the  execution  of  such  a  release  upon 
her  peremptorily. 

It  is  true  that  the  subject  of  alimony  rests  in  the  discretion  of 
the  court,  but  as  said  in  Burr  v.  Burr  (in  7th  Hill)  that  discretion 
is  a  judicial  discretion  and  not  an  arbitrary  one,  and  although  the 
ultimate  right  of  dower  in  the  defendant's  real  estate,  if  the  plain- 
tiff survive  the  defendant,  may  be  taken  into  view  in  fixing  the 
amount  of  alimony,  there  is  nothing  in  the  statute  which  warrants 
the  court  in  compelling  her  to  relinquish  that  right,  nor  has  the 
practice  of  the  court  heretofore  sanctioned  Ihe  imposition  of  any 
such  terms  upon  the  plaintiffl 

When  the  property  of  the  husband  coofiisiB  chiefly  of  persoiaal 
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estate,  entirely  subject  to  the  husband's  disposal  in  his  lifetime,  or 
by  will,  the  inchoate  right  of  dower  should  properly  have  little 
influence  on  this  question;  and  when,  on  the  other  hand,  his 
property  consists  chiefly  of  real  estate,  her  dower  in  which,  in  the 
event  of  her  surviving  her  husband,  would  be  sufl5.cient  for  her 
comfortable  support,  the  &ct  should  be  deemed  entitled  to  much 
weight  in  determining  the  extent  of  alimony. 

And  we  have  no  doubt  of  the  propriety  of  accompanying  the 
award  of  alimony  with  a  provision  that,  in  case  of  the  death  of 
the  husband,  the  same  may  be  modified  as  may  be  just,  in  view 
of  the  right  which  will  thus  become  absolute  in  the  defendant  to 
have  one-third  of  the  rents  and  profits  of  such  real  estate  daring 
the  residue  of  her  life.  Indeed,  we  are  disposed  to  adopt  the  view 
suggested  in  some  of  the  cases  referred  to  in  the  foregoing  discus- 
sion of  the  points  taken  on  the  defendant's  appeal,  that  the  award 
of  alimony  is  subject  to  modifications  from  time  to  time,  as  may 
be  just,  and  that  leave  should  be  given,  in  the  decree,  to  apply 
for  such  modifications  as  the  changing  circumstances  of  the  par- 
ties, and  especially  the  death  of  the  defendant,  and  the  accruing 
of  an  absolute  title  to  dower,  may  render  just. 

Our  conclusion,  then,  upon  this  appeal  by  the  plaintiiT,  coin- 
cides with  our  conclusion  under  the  appeal  by  the  defendant,  and 
is  that  the  decree,  so  far  as  relates  to  alimony  and  no  further, 
should  be  set  aside,  and  the  parties  be  permitted  a  further  hear- 
ing upon  that  subject  K,  however,  the  defendant  prefers  that  the 
decree,  so  far  as  relates  to  the  amount  of  alimony,  should  stand, 
then  the  only  modification  necessary  is  to  reverse  that  part  of  the 
decree  from  which  the  plaintiff  has  appealed. 


Charles  Goodyear,  and  others  v.  Horace  H.  Day  and  Ed- 
win M.  Chaffee. 

TbiB  ease  turned  entirely  upon  the  constmction  of  certain  agreements  between  the 
plaintiff  Goodyear  and  the  defendant  Chaffee,  and  the  court  held  that,  by  tha 
true  construction  of  these  agreement,  the  plaintiff  Goodyear  was  entitled  to  the 
relief  sought 

Judgment,  overruling  demurrer  to  the  complaint,  affirmed,  with  ooetn 

(Before  Oaklbt,  Ch.  J.,  Dim  and  SuiBSOir,  J«J.) 


». 
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Appeal,  by  defendants,  from  a  judgment  at  Special  Term,  over- 
ruling demurrer  to  complaint. 

As  the  judgment  of  the  court,  at  General  Term,  proceeded  en- 
tirely upon  the  construction  which  it  gave  to  certain  agreements 
substantially  between  the  plaintiff  Goodyear  and  the  defendant 
Chaffee,  nothing  more  will  be  necessary  to  a  proper  understand- 
ing of  the  grounds  of  the  decision,  than  a  literal  transcript  of  those 
agreements,  all  the  material  facts  bearing  upon  their  construction 
and  upon  the  relief  desired  by  the  plaintiffs,  being  sufficiently  set 
forth  in  the  opinion  of  the  court. 

First  Agreement, 

"  This  agreement,  made  by  and  between  Edwin  M.  Chaffee  and 
Charles  Goodyear,  witnesseth,  that  the  said  Chaffee  for,  and  in 
consideration  o^  the  sum  of  three  thousand  dollars,  to  be  paid  to 
him  as  hereinafter  described  and  specified,  hath  sold,  assigned,  and 
set  over,  and  by  these  presents  doth  hereby  assign  and  transfer  all 
his  right,  title,  in  and  to  the  improvements  or  invention  of  com- 
pounding and  mixing  gum-lac  or  shellac  with  india-rubber,  either 
with  or  without  sulphur,  or  other  ingredients,  and  heat.  And  the 
said  Chaffee  further  agrees  to  apply  with,  or  in  behalf  o^  said 
Goodyear  for  patents  in  the  United  States  for  said  invention,  at 
the  expense  of  said  Goodyear. 

"  Said  Chaffee  further  agrees  that  the  said  Goodyear  may  proceed 
to  take  out  patents  in  all  foreign  countries,  for  his,  said  Good- 
year's  benefit,  said  Goodyear  paying  the  expenses  of  the  same, 
for  said  improvements  in  shellac,  and  said  Chaffee  agreeing  to  ex- 
ecute the  necessary  papers  therefor. 

"  The  said  Goodyear,  on  his  part,  agrees  to  pay  to  the  said 
Chaffee  the  sum  of  three  thousand  dollars  upon  the  following 
terms,  viz. :  one-half  of  the  aforesaid  sum,  or  fifteen  hundred  dol- 
lars, at  the  time  of  the  issuing  of  a  patent  for  said  improvements 
in  the  United  States,  or  if  a  patent  should  be  previously  granted 
as  a  renewal  of  his,  said  Chaffee's,  patent  for  india-rubber  ma- 
chinery, then  the  aforesaid  sum  of  fifteen  hundred  dollars  shall  be 
paid  to  the  said  Chaffee,  upon  the  assignment  of  said  patent  for  said 
machinery  to  said  Goodyear,  the  remaining  one-half  of  said  three 
thousand  dollars  to  be  paid  within  one  year  from  the  date  hereo£ 

^  I&  the  event  cf  xieither  of  the  adforesaid  {tottota  be^ 
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then  the  first-named  sum  of  fifteen  hundred  dollars  is  to  be  paid 
■within  one  year  from  the  date  hereof. 

"  The  said  Chaflfee  upon  his  part  agrees  further,  that  upon  the 
issuing  of  one  or  both  of  said  patents  for  shellac  and  machinery, 
he  will  immediately  assign  them  to  the  said  Goodyear. 

"  And  it  is  further  mutually  agreed  that  if  at  that  time  the  afore- 
said three  thousand  dollars  shall  not  have  been  paid,  the  said 
Gt>odyear  shall  make  such  alien,  transfer,  or  convey ance  of  his 
right,  title,  and  interest  in  said  patents  to  said  Chaffee,  as  shall 
prevent  any  valid  transfer  of  any  rights  or  interests  in  said  pat- 
ents by  the  said  Goodyear,  until  said  three  thousand  dollars  shall 
be  paid  by  said  Goodyear. 

"It  is  fiirther  understood,  that  said  Chaffee  may  reserve  to  him- 
self the  right  to  use  the  said  india-rubber  machinery  in  any  busi- 
ness which  he  may  hereafter  carry  on ;  and  it  is  further  under- 
stood, that  if  the  said  patent  for  india-rubber  machinery  is  not 
extended,  then  the  whole  sum  of  three  thousand  dollars  shall  be 
paid  for,  or  secured  upon,  the  patent  and  improvement  on  shellac 

"  In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals, 
this  twenty-third  day  of  May,  one  thousand  eight  hundred  and 
fifty.  "Charles  Goodyear, 

"  James  A.  Dorr,  Witness."  "  Edwin  M.  Chaffee." 

Second  Agreement. 

"  Whereas,  I,  Edwin  M.  Chaffee,  have  lately  procured  an  exten- 
sion of  my  patent,  dated  August  31,  1886,  for  seven  years  from 
the  expiration  thereof,  the  expenses  of  which  have  been  large,  by 
reason  of  the  opposition  thereto— but  which  expenses  have  not 
yet  been  ascertained,  and  cannot  be  at  present ; 

"  And  whereas,  said  patent,  at  the  time  it  was  extended,  stood  in 
the  name  of  Charles  Goodyear,  and  was  held  for  his  benefit,  and 
the  benefit  of  those  who  had  a  license  or  who  had  a  right  to  use 
his  metallic  or  vulcanized  india-rubber,  or  india-rubber  prepared 
and  cured  according  to,  and  under  his  patent,  dated  June  15, 1844, 
and  re-issued  December  25,  1849 ; 

"  And  whereas,  said  Charles  Goodyear  agreed  with  me,  for  him- 
self and  others  using  my  said  patent  under  him,  that  they  would 
be  at  the  expense  of  applying  for  said  extension  of  said  patent^ 
and  msJce  me  an  allowance  foi^  the  use  thereof^  in  oaae  the  same 


NEW  YOBK-^UNE,  1856.  157 

Ooodye&r  v.  Day. 

^^— i^^— — — ^— ^^—  I  — .^—^     I  I  I  III 

should  be  extended,  at  and  after  the  rate  of  twelve  hundred  dol- 
lars per  annum,  to  commence  on  the  81st  of  August,  1850,  and 
payable  quarterly,  that  is  to  say,  three  hundred  dollars  on  the  first 
days  of  December,  March,  June,  and  September,  in  each  and  every 
year  during  the  present  or  any  further  extension  of  said  patent^ 
and  during  any  re-issue  of  the  same,  and  until  said  patent  or  any 
le-issue  thereof,  shall  be  set  aside  as  void  in  the  highest  court  to 
which  the  same  can  be  carried ; 

"  And  whereas,  William  Judson,  Esq.,  has  had  the  management 
of  said  application  for  said  extension,  and  has  paid  and  become 
liable  to  pay  the  expenses  thereof,  and  agreed  to  guarantee  me  the 
payment  of  said  sums  of  money,  according  to  the  terms,  and  at  the 
times  above  specified. 

"  Now,  I  do  hereby,  in  consideration  of  the  premises,  and  to  place 
my  patent  so  that,  in  case  of  my  death,  or  other  accident  or  event^ 
it  may  enure  to  the  benefit  of  said  Charles  Goodyear  and  those 
who  hold  a  right  to  the  use  of  said  patent,  under,  and  in  con- 
nection with,  his  licenses,  according  to  the  understanding  of  the 
parties  interested,  nominate,  constitute,  and  appoint  said  William 
Judson  my  trustee  and  attorney  irrevocable,  to  hold  said  patent, 
and  hav^  the  control  thereof  so  that  no  one  shall  have  a  license 
to  use  said  patent  or  invention,  or  the  improvements  secured 
thereby,  other  than  those  who  had  a  right  to  use  the  same  when 
said  patent  was  extended,  without  the  written  consent  of  said  Jud- 
son first  had  and  obtained. 

"  And  said  Judson,  for  himself  and  those  interested,  agrees  with 
me,  said  Chaffee,  my  executors,  administrators,  and  assigns,  that 
the  expenses  of  extending  said  patent,  shall  all  be  paid  without 
charge  to  me ;  and  further,  that  I  shall  be  paid  said  sums  of  money 
at  the  times  and  according  to  the  terms  above  recited ;  and  said 
Judson,  and  those  for  whom  he  acts,  are  to  be  at  all  the  expense 
of  sustaining  and  defending  said  patent,  without  any  charge  to  me. 
And  it  is  further  expressly  understood  and  agreed,  that  I  am  to 
have  the  right  to  use  said  patent  and  improvement  in  any  busi- 
ness which  I  may  carry  on. 

''  Ais  witness  my  hand  and  seal,  this  5th  of  September,  1850. 

"Edwin  M.  Chaffjbe." 
"  Witness,  Qbobox  Woodman." 
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Third  Agreement 

"Whereas,  it  was  agreed  by  and  between  William  Judson  and 
E.  M.  ChaflFee,  by  an  article  under  hand  and  seal,  and  dated  the 
fifth  day  of  September,  1850,  which  agreement  was  recorded  at  the 
Patent  Office,  September  11th,  1850,  on  what  terms  said  Chaffee 
would  continue  to  hold  jsaid  patent,  for  the  benefit  of  said  Judson 
and  Charles  Goodyear,  and  his  licensees ; 

"  And  whereas,  in  said  agreement  there  was  an  omission  to  state, 
that  if  said  licensees  continued  to  use  the  improvements  in  said 
patent  named,  they  should  each  one  contribute  and  pay  said  Jud- 
son his  proportion  of  the  expenses  and  services  expended  in  ob- 
taining the  renewal  of  said  patent,  which  it  was  intended  that  said 
licensees  should  pay  under  said  Judson,  in  case  they  continued 
the  use  of  the  said  improvements  for  which  said  patent  was  issued, 
after  the  extension  thereof; 

"And  whereas,  there  was  no  such  direct  absolute  stipulation,  on 
the  part  of  said  Judson,  to  pay  said  Chaffee  the  sum  of  fifteen 
hundred  dollars  per  annum,  in  quarterly  payments,  on  the  usual 
quarter  days,  as  said  Chaffee  claimed,  and  now  insists  shall  be  in- 
serted in  said  agreement; 

"And  whereas,  it  is  now  agreed  by  said  Chaffee  and  said  Judson, 
that  said  agreement  shall  be  so  modified  as  to  secure  the  objects 
more  fully  intended  to  be  secured  by  said  agreement. 

"  Now  it  is  agreed,  that  the  said  licensees  shall  each  pay  his  share 
of  the  services  and  expenses  to  said  Judson,  as  the  condition  on 
which  they  shall  have  the  license  of  said  Judson  to  use  said  im- 
provements ;  and  that  on  the  payment  of  his  or  their  share,  oi 
proportion  of  the  services  and  expenses  aforesaid,  said  Judson 
shall  be  authorized  to  give  each  a  license  to  use  said  improvement, 
on  their  paying  as  aforesaid,  severally  each  for  himself,  or  his  firm 
or  company.  And  said  agreement  is  further  so  altered  that  said 
Judson  hereby  agrees  to  pay  said  Chaffee  fifteen  hundred  dollars, 
in  quarterly  payments  each  year,  on  the  usual  and  customary 
quarter  days,  at  the  time  set  forth  in  the  agreement  aforesaid,  to 
which  this  is  an  addition  and  alteration,  commencing  the  quar- 
terly payments  on  the  first  day  of  March  next.  And  I  agree  with 
said  Judson  that  he  may  use  my  name  in  the  commencement  and 
prosecution  of  all  suits  he  may  have  occasion  to  commence^  to 
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sostain  said  patent  or  recover  damages  for  any  infringement  or 

infringements  thereof,  or  for  any  other  purpose  in  relation  to  the 

same,  or  the  use  thereof,  he  holding  me  harmless  from  any  costs, 

by  reason  thereof,  and  he  to  have  all  the  benefits  which  may  be 

derived  from  such  suits." 

William  Judson,      [seal.] 

Edwin  M.  Chaffee,  [seal.] 

Sealed  and  delivered  this  12th  day  of ) 

November,  1851,  in  the  presence  of  J 

Benj.  H.  Jabvis, 

Eeceived  and  recorded  Nov.  27, 1851. 

J.  T.  Brady,  for  plaintiflfe. 

M  W.  SUmghton  and  RichardsoTi,  for  defendants. 

By  the  Court.  Slosson,  J. — ^If  the  plaintiffi  are  entitled,  on 
the  allegations  in  this  complaint,  to  any  relief  against  the  defend- 
ants,  or  either  of  them,  the  demurrer  as  to  such  defendants  is  not 
well  taken,  and  was  properly  overruled. 

To  determine  this  question,  it  is  necessary,  in  the  first  place,  to 
ascertain  what  rights  in  the  case,  as  made  by  the  complaint,  Good- 
year or  Judson  acquired  under  the  agreements  of  the  23d  of  May 
and  the  5th  of  September,  1850,  and  the  12th  of  November,  1851, 
and  whether  the  interference  of  this  court  is  necessary  or  proper 
to  protect  or  perfect  those  rights. 

These  instruments  shoidd  be  read  in  the  light  of  facts  averred 
in  the  complaint^  and  admitted  by  the  demurrer  to  be  true. 

When  the  agreement  of  the  23d  of  May  wad  executed,  Gbod- 
year  was  the  owner,  by  purchase,  of  Chaffee's  original  patent,  and 
had  long  been  in  the  use  of  it,  by  giving  to  the  licensees  of  his 
own  patent  the  privilege,  without  additional  cost,  of  using  it  in 
connection  with  his  own  patent  Chaffee  was,  at  this  time,  in 
Goodyear's  employ,  and  continued  so  until  after  the  extension  of 
the  patent  was  obtained. 

Judson  was,  at  this  time,  the  attorney,  counsel,  trustee,  and 
managing  agent  for  Goodyear  and  his  licensees,  and  had  an  inter- 
est in  the  latter's  patent  for  vulcanized  rubber.  He  had  also  in 
his  hands  a  fund,  contributed  by  Gk)odyear's  licensees,  to  defray 
the  expenses  attending  the  extenaioa  pf  the  latter's  patents^  and 
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out  of  which  it  was  understood  by  ChaflFce,  Judson,  Goodyear, 
and  his  licensees,  that  the  expenses  of  procuring  the  extension  of 
Chaffee's  patent  should  also  be  paid. 

Chaffee's  original  patent  was  to  expire  on  81st  of  August,  1850. 

Goodyear,  Judson,  and  the  licensees  having  concluded  to  apply 
for  an  extension  of  Chaffee's  patent,  Goodyear  and  Chaffee  enteral 
into  the  agreement  of  the  2Sd  of  May,  1850,  and  Judson  then  made 
the  application,  acting,  as  Chaffee  well  knew,  for  Goodyear  and 
his  licensees. 

This  agreement  recites  the  sale  by  Chaffee  to  Goodyear  for 
$3,000,  payable  as  thereinafter  provided,  of  an  invention  of  his  in 
respect  to  the  mixing  of  shellac  with  india-rubber,  &c.,  and  stip- 
ulates for  an  application  with,  or  on  behalf  of,  Goodyear,  for  a 
patent  for  such  invention,  at  Goodyear's  expense.  The  $8,000 
was  to  be  paid  as  follows:  $1,500  when  the  patent  for  the  shellac 
invention  should  be  issued,  or,  if  the  extension  of  Chaffee's  patent 
for  the  india-rubber  machinery  should  be  grismted  before  that  of 
the  shellac  invention,  then  the  $1,500  was  to  be  paid  on  the 
assignment  to  Goodyear  of  the  said  patent  for  machinery,  and  the 
other  $1,500  within  one  year  from  the  date  of  the  instrument; 
but  if  neither  patent  should  be  obtained,  (meaning,  probably, 
within  the  year,)  then  the  payment  of  the  first  $1,600  is  also  de- 
ferred to  the  end  of  the  year. 

Chaffee  then  covenants  absolutely,  that  upon  the  issuing  of  one 
or  both  of  the  aforesaid  patents  for  shellac  and  machinery,  he  will 
immediately  assign  them  to  Goodyear;  and  it  is  then  provided 
that  if,  at  the  time  of  the  assignment  of  said  patents,  or  either  of 
them,  (as  I  understand  the  expression,  *'  at  the  time  afbresaid,") 
the  $3,000  shall  not  have  been  paid,  the  amount  shall  be  secured 
by  a  lien  on  the  patents,  if  both  were  obtained,  or  wholly  on  that 
for  shellac,  if  the  patent  for  the  machinery  should  not  be  extended, 
such  lien  to  be  created  by  a  transfer,  by  Goodyear  to  Chaffee,  of 
his  interest  in  the  patent,  so  that  he,  Goodyear,  could  not  give 
licenses  until  the  whole  amount  was  paid. 

It  is  then  provided  that  Chaffee  might  reserve  to  himself  the 
right  to  use  the  india-rubber  machinery  in  any  business  which  he 
might  thereafter  carry  on. 

I  have  recited  this  instrument  somewhat  in  paraphrase,  but 
strictly  according  to  my  interpretation  of  its  meaning. 
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It  is  a  remarkable  circumstaDcey  that  the  $3,000  seems  to  be 
treated  in  this  instrument  as  the  consideration  for  the  assignment 
of  the  shellac  patent  only,  and  is  agreed  to  be  paid  for  that  patent 
whether  the  patent  for  the  machinery  was  extended  or  not^  though 
the  periods  of  payment  are  regulated  in  respect  to  the  time  when 
the  extension  of  the  latter  patent  might  be  procured.  Were  not 
the  instrument  under  seal,  a  question  might  be  raised,  whether 
there  was  any  consideration  to  support  the  covenant  to  assign, 
which  is  a  covenant  to  convey  a  valuable  right  and  property 
wholly  belonging  to  Chaffee,  and  in  which  Goodyear  could  acquire 
no  interest,  except  as  purchaser,  since  it  is  well  settled  under  the 
law  of  1836,  that  the  right  to  the  extension  belongs  solely  to  the 
original  patentee,  and  not  to  his  assignee  of  the  first  patent,  whose 
rights  terminate  with  the  termination  of  the  original  term«  The 
extension  is  for  the  benefit  of  the  patentee,  and,  in  every  sense,  is 
a  new  patent  Wilson  v.  Bousseau^  4  Howard,  646, — (Wood- 
worth's  patent)    Curtis  on  Patents,  §  118. 

The  instrument  is,  however,  under  seal ;  and,  apart  from  that, 
I  am  not  prepared  to  say,  in  view  of  the  inartificial  and  confused 
form  of  the  instrument,  that  the  consideration  expressed  in  it  was 
not  intended  by  the  parties  to  apply  to  both  patents,  and,  in  the 
consideration  of  the  case,  shall  assume  that  it  was. 

What,  then,  are  the  rights  created  by  it  in  Gk)odyear  ?  Clearly 
a  right,  as  purchaser,  though  resting  in  covenant,  to  the  extended 
patent  when  obtained.  There  are  no  words  of  conveyance  in 
presentij  because  the  subject  was  not  in  existence,  but  there  is  a 
clear  and  absolute  covenant  by  Chaffee  to  make  an  immediate  as- 
signment of  the  patent  whenever  it  should  be  issued. 

This  operated,  in  equity,  to  transfer  the  whole  of  Chaffee's  in- 
terest in  the  anticipated  patent,  to  Goodyear,  saving  only  the  right 
reserved  to  the  former  to  use  it  in  his  own  business ;  and  if  the 
lights  of  the  parties  depended  now  solely  on  that  instrument,  a 
court  of  equity  would  compel  a  specific  performance  of  the  coven- 
ant, if  it  became  essential  to  the  protection  of  Goodyear's  rights, 
that  he  should  be  invested  with  the  legal  title  to  the  patent  (2 
Story's  Bq.,  §  722 ;  Field  v.  Mayor,  dc,  ofNem  York,  2  Seld.,  179.) 

The  agreement  of  the  23d  of  May  was  in  force  at  the  time  the 
extension  of  the  patent  was  obtained,  (31st  of  August,)  and  when 
the  agreement  of  the  5th  of  September  was  executed. 
D.— VL  11' 
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The  new  patent  was,  of  course,  in  the  name  of  Chaffee,  and  he 
was  its  legal  owner.  Judson  called  upon  Chaffee,  on  the  return 
of  the  latter  with  the  new  patent  from  Washington,  and,  without 
the  knowledge  of  Goodyear  at  the  time,  procured  from  him  the 
agreement  of  September  the  6th,  being  a  deed-poll  bj  Chaffee 
under  seal. 

How  are  Goody  ear's  rights  affected  by  this  instrument?  As 
he  was  no  party  to  it,  it  is  clear  that  they  could  not  be  affected  at 
all,  except  by  his  subsequent  acquiescence  in  it,  and  then  the 
nature  and  conditions  of  that  acquiescence  became  material. 

But,  apart  from  his  acquiescence,  are  his  rights  varied  or  af- 
fected by  the  terms  and  stipulations  of  the  agreement  itself? 

This  instrument  reveals  the  existence  of  another  agreement  be- 
tween Chaffee  ajid  Goodyear,  which  does  not  appear  to  have  been 
in  writing,  and  which  probably  was  subsequent  to  the  agreement 
of  the  28d  of  May,  by  which  Goodyear  was  to  be  at  the  expense 
of  applying  for  the  extension,  and  was  to  make  an  allowance  to 
Chaffee  for  the  use  of  the  patent,  if  extended,  at  the  rate  of  $1,200 
a  year,  payable  quarterly,  during  that  or  any  future  extension. 
It  recites  this  outside  agreement  with  Goodyear,  and  then  Chaffee, 
in  consideration  of  it,  and  also  in  consideration  that  the  expenses 
attending  the  procuring  the  extension  had  been  large,  and  could 
not  then  be  ascertained,  and  in  consideration  that  the  patent,  when 
extended,  (that  is,  the  original  patent,)  stood  in  the  name  of  CKxxl- 
year,  and  was  held  for  his  benefit,  and  that  of  his  licensees ;  and  in 
consideration  that  Judson  had  had  the  management  of  the  appli- 
cation for  the  extension,  and  had  paid,  and  became  liable  to  pay, 
the  expenses  thereof  and  had  agreed  to  guarantee  to  Chaffee  the 
payment  of  the  annuity  at  the  quarterly  periods  mentioned  in  the 
agreement,  and  with  the  declared  intent  to  place  the  patent  so 
that,  in  case  of  his  (Chaffee's)  death,  or  other  accident  or  events  it 
might  enure  to  the  benefit  of  Goodyear,  and  those  who  held  a 
right  to  the  use  of  said  patent  under  and  in  connection  with  his 
licensees,  according  to  the  understanding  of  the  parties,  nominates, 
constitutes,  and  appoints  Judson  his  trustee,  and  attorney  irrevo- 
cable, to  hold  the  patent  and  have  the  control  thereof,  so  that  no 
one  should  have  a  license  to  use  said  patent  or  invention,  etc., 
other  than  those  who  had  a  right  to  use  the  same  when  said  pat- 
ent was  extended,  without  Judson's  written  consent  Judson  then. 
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for  himself  and  those  interested,  (which  expression  can  have  ref- 
erence only  to  Goodyear  and  his  partners  in  interest  and  licensees,) 
agrees  with  Chaffee  that  all  the  expenses  attending  the  extension 
shall  be  paid  without  charge  to  him,  and  that  the  annuity  shall 
be  paid  as  before  stipulated ;  and  that  he,  (Judson,)  and  those  for 
whom  he  was  acting,  (none  other  than  Goodyear  and  his  Ucensees, 
etc.,)  should  be  at  all  the  expense  of  sustaining  and  defending  the 
patent;  and  then  follows  the  reservation  stipulated  for  in  the 
agreement  of  the  23d  of  May,  to  wit,  that  Chaffee  was  to  have  the 
right  to  use  the  patent  and  improvements  in  any  business  which 
he  might  carry  on. 

It  cannot  be  denied  that  this  instrument  is,  on  its  very  &oe,  a  full 
and  clear  recognition  by  Chaffee  and  Judson  of  the  right  of  Good- 
year, as  subsisting  and  paramount,  and  to  be  secured  in  all  events. 

It  changes  the  consideration  from  $3,000,  as  an  ou^and-out 
payment,  iK>  an  annuity  of  $1,200,  and  this  is  expressed  to  be  for 
the  use  of  the  patent.  Does  that  change  Goodyear  from  a  pur- 
chaser to  a  mere  licensee  ?  I  speak  now  upon  the  face  of  the  in- 
strument If  by  the  words,  "  according  to  the  understanding  of 
the  parties  interested,"  in  the  clause  declaring  the  intent  of  the 
instrument,  among  other  things,  to  be,  that  in  the  event  of  Chaffee's 
death,  etc.,  the  patent  should  enure  to  the  benefit  of  Goodyear, 
etc.,  be  meant  the  agreement  of  the  23d  of  May,  (and  there  is  no 
evidence  of  any  other  understanding,)  then  clearly  Goodyear  is 
recognized  in  this  instrument  as  still  invested  with  all  the  rights 
he  acquired  under  the  former  agreement,  and  there  are  other 
clauses  which  favor  the  same  view.  Then  how  does  it  stand  on 
Qoodyear's  acquiescence  in  this  agreement? 

When  first  informed  of  the  execution  of  the  instrument,  a  few 
days  afterwards,  Goodyear  objected  to  it^  and  ojily  assented  to  it 
upon  the  assurance,  by  both  Chaffee  and  Judson,  that  it  was  to  op- 
erate as  a  fulfilment  of  (if  not  a  substitution  for)  the  agreement  of 
the  28d  of  May,  and  to  secure  the  extension  to  Goodyear  and  his 
licensees,  etc.,  according  to  the  design  of  the  agreement  of  the  23d 
of  May,  and  he  then  acquiesced  in  it  as  a  substantial,  though  not 
literal,  performance  of  that  agreement. 

In  what  respect,  then,  are  the  rights  of  Goodyear  affected  by 
this  agreement,  as  thus  assented  to? 

I  answer,  only  as  to  the  mode  of  enforcing  and  securing  them. 
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He  caxmoty  perhaps,  now  ask  for  the  transfer  of  the  l^al  title 
to  the  patent  directly  to  himself,  as  he  might  have  done  under  the 
agreement  of  the  28d  of  May. 

A  trustee,  or  a  person  designated  by  that  title,  has  interyened, 
and  Ihe  next  question  is,  What  title  the  ^trustee  has,  and  whether 
Chaffee's  rights  are  perfectly  secured  under  the  instrument  as  it 
stands,  and  which  both  Chaffee  and  Judson  declared  to  Goodyear 
was  intended  to  secure  him  his  rights,  under  the  agreement  of  the 
28dofMay? 

The  legal  tide  is  not  in  terms  transferred  to  Judson,  yet  he  is 
declared  to  be  a  trustee  to  hold  the  patent,  so  that  in  the  event  of 
Chaffee's  death,  or  other  accident,  it  might  enure  to  the  benefit  of 
Gtx)dyear.  Judson  is  to  have  the  control  of  the  patent,  so  that  no 
one  could  obtain  a  license  without  his  written  consent  From  this 
restriction,  however,  is  excepted  Goodyear,  and  his  liceusees,  who 
had  the  right  to  use  the  same  when  the  patent  was  extended}  and 
to  whom  the  instrument  concedes  the  right  to  continue  the  use 
without  a  fresh  license. 

I  consider  the  intention  of  the  agreement  of  the  6th  of  Septem- 
ber  to  be,  to  secure  to  Goodyear  the  benefit  of  the  agreement  of 
the  23d  of  May,  but  in  a  different  form  than  that  contemplated  by 
the  last-named  agreement,  to  wit,  by  the  interpoaition  of  a  trustee, 
or  person  clothed  with  that  character,  instead  of  by  a  direct  assign* 
ment  of  the  patent  to  him ;  that  an  additional  motive  for  this  in- 
tervention of  a  trustee  was,  to  give  Judson,  who  was  responsible 
for  the  expenses  and  annuity,  a  control  over  the  granting  of  the 
licenses,  for  hi3  own  protection,  and  that  the  legal  title  was  to  be 
reserved  in  Chaffee,  as  a  security,  in  addition  to  the  personal  un* 
dertaking  of  Judson,  for  the  payment  of  the  annuity  and  expenses. 

This  instrument  is  not,  as  is  contended  by  defendants,  a  power 
of  attorney  merely,  and  revocable  at  pleasure ;  the  intent  of  the 
instrument  would  be  Mly  expressed,  though  perhaps  not  effeotu* 
ated,  without  the  words  "  attorney  irrevocable." 

Yet  the  words  are  not  without  significance ;  as  it  was  intended 
ihat  Judson  should  act  as  trustee,  yet  without  the  legal  title,  a 
power  to  act  is  superadded,  and  perhaps  necessarily  so,  but  the 
power  follows  the  nature  of  the  intended  trust,  and  is  auxiliary 
to  it  and  in  aid  of  it,  so  that  if  the  trust  is  irrevocable  the  power 
is  equally  so.    Moreover,  Judson  was  personally  responsible  for 
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the  payment  of  the  expenses,  and  the  annuity,  and  thk  instru- 
ment was,  in  one  sense,  a  security  to  him  in  respect  to  those  obli* 
gations  on  his  part;  this  would  make  it,  viewed  as  a  power  of 
attorney  strictly,  apart  firom  the  trust,  a  power  coupled  with  an  in- 
terest, and  being  by  its  terms  declared  "irrevocable,"  it  becomes 
in  feet  so.    (Story's  Ag.  §§  47ft-7.) 

In  no  respect,  therefore,  was  this  a  revocable  power,  at  the 
pleasure  of  Chaflfee,  nor',  in  my  judgment,  was  it  revocable,  by 
reason  pf  any  stipulations  contained  in  it,  in  the  nature  of  condi- 
tions precedent  or  subsequent ;  the  payment  of  the  expenses  and 
annuity  was  a  personal  obligation  on  the  part  of  Judson,  and  his 
feilure  to  comply  with  the  stipulation  in  that  respect  certainly 
could  not,  of  itself,  give  to  Chaffee  the  right  to  abrogate  the  con- 
tract on  his  own  motion.  What  a  court  of  equity  might  have 
done  on  an  application  to  it,  founded  upon  the  defeult,  is  another 
question. 

We  have,  then,  this  singular  state  of  things  under  the  agree- 
ment of  the  5th  of  September :  the  legal  title  in  ChafBse,  the  equit- 
able title  or  beneficial  ownership  in  Goodyear,  and  some  kind  of 
title,  either  as  trustee  or  attorney  irrevocable,  for  the  purposes  of 
a  trust,  in  Judson,  with  a  power  on  the  part  of  Ghafiee  and  Jud- 
son to  grant  the  licensed. 

Are  Goodyear's  rights  secured  under  this  instrument  according 
to  the  declared  intent  of  the  instrument  itseli^  and  of  the  parties 
when  his  assent  to  the  instrument  was  procured,  or  is  the  instru- 
ment, in  its  present  form,  inadequate  to  such  declared  intent,  oris 
any  other  instrument  or  transfer  necessary  to  effect  it,  and  which 
it  is  in  the  power  of  this  court  to  award? 

These  are  questios  to  be  hereafter  considered. 

Before  proceeding,  however,  to  that  subject,  it  is  necessary,  as 
bearing  upon  the  plaintiff's  rights,  to  consider  the  agreement  of 
the  12th  of  November,  1851. 

This,  also,  was  entered  into  between  Judson  and  Chaffee  with- 
out Qoodyear's  knowledge,  or,  as  far  as  appears  from  the  com- 
plaint, without  his  having  in  any  way  acquiesced  in  it,  other  than 
as.  a  recognition  of  the  agreement  of  the  5th  of  September. 

The  agreement  of  the  5th  of  September  had  provided  for  the 
payment  of  $1,200  per  year  to  Chaffee,  as  the  consideration  for 
the  use  of  the  patent,  but,  in  fact,  he  had  been  paid  $1,500  a  year 
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from  that  time,  and  one  object  of  the  November  agreement  ap- 
pears to  have  been  to  modify  the  prior  agreement  in  this  particu- 
lar, and  to  bind  Judson  personally  to  its  payment.  Another  ob- 
ject was  to  enable  Judson  to  exact  from  Goodyear's  licensees  a 
proportional  payment  of  the  expenses  of  procuring  the  extension 
of  tike  patent ;  and  a  third  was  to  authorize  Judson  to  use  Chaffee's 
name  in  suing  for  infringements,  which  would  seem  to  be  neces- 
sary ftt)m  his  retaining  the  legal  title ;  but  such  suits  were  to  be 
at  his,  (Judson's,)  expense,  who  was  to  hold  Chaffee  harmless  from 
the  costs,  and  was  to  have  all  the  benefits  derived  from  the  litiga- 
tion. The  whole  agreement  is  a  mere  modification  of  that  of  Sep- 
tember the  5th,  which  it  distinctly  recognizes,  and  in  no  way  im- 
pairs, or  undertakes  to  impair,  the  rights  of  Goodyear,  which  it, 
on  the  contrary,  expressly  alludes  to  as  subsisting,  and  in  fall 
force. 

These  are  all  the  instruments  which  go  to  create  or  affect  the 
rights  of  the  plaintiff  in  this  extended  patent,  and  what  is  the 
effect  of  the  whole? 

My  conclusion  is : — 

1st.  That  Goodyear,  for  himself  and  his  licensees  acquired,  under 
the  agreement  of  the  28d  of  May,  the  entire  beneficial  interest  and 
equitable  title  to  the  extended  patent,  and  that  that  interest  has 
been  in  no  degree  divested  or  impaired  by  the  sut)sequent  agree- 
ments, and  that  under  that  agreement  standing  alone,  he  would 
have  been  entitled  to  have  compelled,  in  this  court,  an  assignment 
directly  to  himself  of  the  patent  when  extended,  upon  the  tender 
or  offer  to  pay  the  $1500. 

I  do  not  consider  his  right  to  an  assignment  to  have  been  lost 
or  impaired  by  his  not  having  made  such  tender.  The  assignment 
and  payment  were,  by  the  terms  of  the  agreement,  to  have  been 
made  simultaneously  on  the  procurement  of  the  patent,  which  was 
on  the  31st  of  August ;  but  before  this  could  be  done,  or  at  any 
rate,  before  Goodyear  could  within  a  reasonable  time  have  made 
the  tender,  the  agreement  of  the  6th  of  September,  between  Chaf- 
fee and  Judson,  was  entered  into,  by  which  a  new  mode  of  pay- 
ment was  adopted,  if,  in  fact,  it  was  not  adopted  earlier  by  the 
agreement  referred  to  in  that  of  5th  September. 

2d.  'That  under  the  agreement  of  the  5th  of  September  assented 
to  by  him,  he  has  a  right,  through  the  medium  of  Judson  as 
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trustee,  to  have  the  lights  acquired  by  him  under  the  agreement 
of  the  23d  of  May  as  effectually  secured  to  him  as  they  would  have 
been  by  a  direct  assignment  of  the  patent  to  himself^  consistently 
with  the  security  created  by  said  agreement  in  &vor  of  Chaffee  for 
the  payment  of  the  expenses  and  annuity,  and  in  &vor  of  Judson 
in  respect  to  his  personal  undertaking  for  the  same  expenses  and 
annuity. 

To  recur,  now,  to  the  £Etcts  of  the  case.  It  appears  from  the 
compl^nt,  that  Judson,  after  the  1st  of  December,  1862,  suspended 
the  payment  of  the  quarterly  proportions  of  the  annuity  stipulated 
for  in  the  agreement  of  the  5th  of  September,  (and  payable  first 
of  March,  June,  September,  and  December,)  with  the  intention  of 
inducing  Chaffee  to  renounce  his  connection  with  Bourne  and 
Brown,  partners  of  his,  under  the  firm  of  E.  M.  Chaffee  &  Co., 
and  who,  it  is  alleged,  were  infiingers  of  Goodyeai's  patent  for 
vulcanized  rubber. 

On  the  18th  of  June  following,  (1858,)  a  suit  was  commenced 
against  this  firm  on  behalf  of  Goodyear.  On  the  23d  of  June,  the 
same  month,  Judson  wrote  to  Chaffee  to  draw  on  him  for  the  ar- 
rears of  the  quarterly  payments  which  the  latter  did  not  avail  him- 
self of.  Chaffee  was  apprised  of  the  commencement  of  this  suit^ 
sad,  as  it  is  alleged,  then  colluded  with  Day,  defendant  in  this  ac- 
tion, to  sell  to  Vim  the  title  to  the  patent. 

On  the  1st  of  July  following,  Chaffee  formally,  by  letter  to 
Judson,  revoked  the  letter  of  attorney  (so  called  by  him)  of  the 
5th  of  September  and  12th  of  November,  on  the  ground  that  he, 
Judson,  had  fidled  to  perform  and  keep  his  part  of  the  agreement, 
and  on  the  1st  and  6th  of  July,  two  instruments  were  executed 
between  himself  and  Day,  being  in  substance  a  purchase  from,  and 
sale  and  transfer  by,  Chaffee  to  Day,  for  $11,000,  of  the  invention 
and  patent  for  the  residue  of  the  seven  years. 

In  the  instrument  of  the  1st  of  July,  which  is  the  agreement 
of  purchase,  the  parties  expressly  recite  that  they  both  "  claim  and 
believe  that  Judson,  by  default  on  his  part,  had  waived  and  sur- 
rendered all  rights,  if  any,  that  he  might  have  had,  under  any  and 
all  contracts  made  with  Chaffee." 

On  the  2d  of  July,  Day  gave  notice  of  his  purchase  to  Judson, 
and  after  the  formal  transfer  to  him  of  the  6th  of  July,  (how  soon 
after  does  not  appear,)  conmienced  over  a  dozen  suits  against  Good- 
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year's  lioenflees  for  infiringement  of  Chaffee's  patent,  the  defence 
of  which,  at  great  expense,  devolves  on  Jadson* 

It  IS  alleged  that  Day  purchased  with  notice  of  all  three  agree- 
ments, and  fraudulently,  and  it  is  contended  by  the  complaint,  that 
the  utmost  he  acquired  by  the  purchase  was  Chaffee's  right  to  the 
annuity. 

K  the  allegations  of  this  complaint  are  true,  and  they  must, 
under  this  demurrer  be  held  to  be  so,  so  &r  as  they  are  material, 
there  can  be  but  little  doubt  that  the  whole  transaction  between 
Cha£fee  and  Day  was  collusive  and  fraudulent  as  against  Good- 
year and  Judson. 

We  now  come  to  the  question  which  must  determine  the  suffi- 
ciency of  this  demurrer.  Does  the  complaint  make  out  a  case 
which,  in  any  aspect  of  it,  entitles  the  plaintii&  to  the  protection 
or  interference  of  this  court?  Are  Goodyear's  rights,  as  thus 
shown  to  exist,  sufficiently  protected  and  secured  under  the  agree- 
ment of  the  5th  of  September  as  it  stands,  without  the  aid  of  any 
additional  muniment  of  title  or  other  protection,  and  have  the  plaia- 
tiffs  any  rights,  as  against  Day,  as  an  interloping  purchaser  with 
knowledge  of,  and  in  fraud  of  the  rights  of  Goodyear  and  Judson 
which  this  court  can  enforce? 

The  question  is  not  what  relief  ought  to  be  administered  in  the 
case,  which  can  only  be  determined  on  the  final  hearing,  but  what 
relief  may  be  administered  on  the  facts  shown  and  admitted  by 
the  demurrer ;  and  I  do  not  think  it  need  take  long  to  answer  the 
question. 

And,  first,  I  consider  the  transfer  to  Day  as  utterly  void,  as 
against  Judson  and  Goodyear,  and  his  licensees,  and  that  it  is  com- 
petent and  proper  for  this  court  so  to  adjudge  it,  and  to  require 
the  instrument  of  transfer  to  be  cancelled,  or  a  release  executed 
by  him,  unless  the  right  to  the  annuity  shaU  be  deemed  to  have 
passed  by  it;  and,  in  that  case,  to  restrain  by  injunction  the  ex- 
ercise by  Day  of  any  right  of  license,  or  any  other  right,  under  the 
transfer,  other  than  the  right  to  receive  the  annuity. 

This  outstanding  title  in  Day  constitutes  a  cloud  on  Goodyear's 
title,  may  be  used  to  his  abuse,  impairs  the  value  of  his  rights, 
subjects  him  and  his  licensees  to  perpetual  litigation,  and  it  ought, 
in  conscience,  to  be  put  out  of  the  way,  or  restricted  in  its  exer- 
cise by  the  injunction  of  the  court.    (2  Story's  Eq.  §§  694-5.) 
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In  the  second  place,  I  consider  on  the  case  as  made,  that  Qood- 
year  has  the  right  to  call  on  this  court,  in  case  the  transfer  to  Day 
should  be  wholly  set  aside,  to  compel  a  transfer  by  Chaflfee  to 
Jndson,  with  or  without  Day  as  a  party,  as  the  court  may  be  ad- 
vised, of  all  his  remaining  interest  in  the  patent,  so  that  Judson's 
title  as  trustee  for  Goodyear's  benefit  shall  be  perfected,  on  such 
terms  and  with  such  provisions  as  shall  give  to  Chaffee  and  Jud- 
son  all  the  security  which  the  agreement  of  the  6th  of  September 
was  intended  to  give  them,  in  respect  to  the  expenses  and  annuity ; 
nor  am  I  prepared  to  say  that  the  court  may  not  decree  an  abso- 
lute transfer  of  the  whole  legal  title  to  Goodyear  himself  on  such 
terms  of  security,  as  to  the  annuity  and  expenses,  as  may  be 
deemed  proper,  in  case,  in  its  judgment,  that  should  be  the  most 
effectual  mode  of  securing  the  rights  of  Qtx)dyear,  provided  Day 
shall  not,  by  the  transfer  to  him,  have  acquired  the  right  to  the 
annuity.  We  fully  concur  in  most  of  the  views  expressed  by 
Hoffinan,  J.,  in  giving  his  judgment  at  Special  Term,  and  affirm 
his  judgment,  overruling  the  demurrer,  with  costs. 

I  do  not  wish  to  be  understood  that  both  my  brethren  concur 
in  all  the  views  I  have  expressed,  in  respect  to  the  constraction 
of  the  instruments  iu  question,  especially  that  of  the  5th  of  Sep- 
tember ;  but  in  the  result,  as  to  the  rights  of  Goodyear  under  the 
instruments,  and  the  allegations  in  the  complaint,  and  the  relief  to 
be  administered  by  the  court,  they  do  concur. 

The  judgment  at  Special  Term  must  be  affirmed,  with  costs. 


Esther  Payne  r.  William  Woodhull  and  Joseph  S.Eidgway. 

By  the  tme  coDstnictlon  of  the  act  of  July  29, 1848,  and  of  other  acts  of  Congrefls, 
a  widow  to  whom  a  pension  has  been  granted  for  the  services  of  her  husband 
eannot  pledge  the  certificate  by  anticipation  to  an  agent  employed  to  obtain 
the  pension,  to  secure  to  him  a  compensation  for  his  serviceai 

Such  a  pledge,  no  matter  to  whom  made,  or  for  what  purpose,  is  wholly  void. 

Hence,  if  the  agent  refuse  to  deliyer  the  certificate,  upon  request,  he  is  liable  in  an 
action  for  the  recovery  of  its  value  or  of  damages  resulting  from  its  detention. 

Judgment,  sustaining  a  demurrer  to  the  answer  of  the  defendant  Ridgway,  affirmed 
with  oosta 

(Before  Oaklet,  Gh.  J.,  and  Slosson,  J.) 
General  Term,  October,  1856. 


170  CASES  m  THE  SUPERIOR  COURT. 


Payne  v.  WoodhulL 


Appeal,  by  the  defendant  Ridgway,  from  a  judgment  entered 
upon  the  decision  of  Justice  Hofi&nan  at  Special  Term,  on  the  6th 
of  March,  1856,  in  favor  of  the  plaintiff. 

The  case  arose  upon  a  demurrer  by  the  plaintiff  to  the  answer 
of  the  defendant  Ridgway. 

The  following  are  the  pleadings : — 

The  complaint  of  the  above-named  plaintiff  respectfully  shows 
that  the  defendants  have  become  wrongfully  possessed  o^  and 
wrongfully  detain  fix)m  the  plaintiff,  a  certain  certificate,  the 
property  of  the  plaintiff,  dated  the  ninth  day  of  June,  in  the  year 
1863,  issued  to  the  plaintiff  by  the  government  of  the  United 
States,  for  a  pension  of  three  hundred  and  three  dollars  and  thirty- 
three  cents  per  annum,  under  an  act  of  Congress  relating  to  pen- 
sions, of  the  third  day  of  February,  1853. 

And  this  complaint  further  showeth,  that  said  pension  cer- 
tificate is  of  value  to  the  plaintiff;  that  said  pension  is  payable 
semi-annually ;  and  the  plaintiff,  in  consequence  of  the  detention 
of  said  certificate  fi'om  her,  has  been,  and  is  compelled,  as  each 
installment  of  pension  becomes  payable  to  her,  to  forward  proof 
in  writing,  and  by  her  affidavit,  to  the  commissioner  of  pensions  at 
the  city  of  Washington,  of  said  detention,  in  order  to  draw  such 
installment,  in  the  absence  of  said  certificate,  thereby  being  put  to 
inconvenience,  delay,  and  expense. 

Wherefore  the  plaintiff  demands  that  the  defendants  may  be 
adjudged  to  deliver  to  the  plaintiff  the  said  pension  certificate, 
and  to  pay  to  the  plaintiff  damages  for  the  detention  thereof,  to 
the  sum  of  two  hundred  dollars,  with  costs  of  this  action,  and 
that  said  pension  certificate  may  be  forthwith  delivered  to  the 
plaintiff. 

Van  Sohaick  &  Devereux,  plaintiff's  attorneys. 

The  answer  of  Joseph  S.  Ridgway,  one  of  the  defendants  above 
named,  by  David  P.  Hall,  his  attorney,  to  the  complaint  in  this 
action  respectfully  shows  to  this  court : 

That  the  said  defendant  answering,  admits  that  he  has  become 
possessed  of  a  certain  certificate,  mentioned  and  described  in  the 
complaint  herein;  but  this  defendant,  further  answering,  avers 
that  he  became  possessed  thereof  in  his  professional  capacity  of 
attorney,  and  alleges  that  some  time  in  the  autumn  of  the  year  one 
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thousand  eight  hundred  and  fifty4wo,  this  defendant  was  em- 
.  ployed  by  William  WoodhuU,  one  of  the  defendants  above  named, 
then  acting  as  the  attorney  in  fact  for  the  above-named  plaintiff, 
as  hereinafter  set  forth,  to  procure  for  the  said  plaintiff  a  pension 
from  the  government  of  the  United  States;  that  said  William 
Woodhull  had  been,  prior  to  the  time  of  such  employment  as 
aforesaid,  to  wit:  on  or  about  the  seventh  day  of  February,  one 
thousand  eight  hundred  and  fifty-two,  appointed  by  said  plaintiff 
her  attorney,  for  the  purpose,  among  other  things,  of  obtaining 
for  the  said  plaintiff  a  pension  from  the  government  of  the  United 
States,  and  that  he  acted  in  the  premises  as  such  attorney  as 
aforesaid,  under  and  by  virtue  of  a  power  of  attorney  in  writing, 
duly  made  and  executed  by  the  said  plaintiff  on  or  about  the  day 
last  aforesaid ;  and  that  imtil  the  aforesaid  certificate  was  received 
by  the  defendant,  as  hereinafter  stated,  the  said  power  of  attorney 
continued  and  remained  in  fall  force  and  effect,  not  revoked  or 
annulled ;  that  this  defendant,  in  pursuance  of  such  employment, 
thereaftier  in  the  month  of  April,  one  thousand  eight  hundred  and 
fifty-three,  presented  the  claim  of  said  plaintiff  for  a  pension,  un- 
der the  act  of  Congress,  approved  February  8,  1853,  and  that  the 
said  claim  was  allowed,  and  the  aforesaid  certificate  issued  and 
transmitted  by  the  commissioner  of  pensions  at  Washington,  D.  C, 
to  this  defendant  at  the  city  of  New  York,  at  which  last-mentioned 
place  said  certificate  was  received  by  this  defendant,  on  the  thir- 
teenth day  of  June,  one  thousand  eight  himdred  and  fifty -three, 
and  of  which  said  receipt  of  said  certificate,  said  plaintiff  was 
within  a  few  days  thereafter  notified ;  that  there  remains  due  and 
unpaid  to  this  defendant,  on  account  of  his  services  in  the  premises, 
the  sum  of  fifty -five  dollars,  payment  of  which  has  been  demanded 
of  and  from  said  plaintiff,  and  refused ;  and  that  this  defendant 
claims  as  attorney,  as  aforesaid,  to  have  a  lien  upon  the  aforesaid 
certificate  therefor,  and  the  right  to  retain  said  certificate  in  his 
possession  until  said  sum,  with  interest,  shall  have  been  paid. 

And  this  defendant  further  answering,  denies  that  he  wrong- 
fully detains  from  the  said  plaintiff  the  said  certificate,  but  on  the 
contrary  avers  that  at  or  about  the  time  the  claim  of  said  plaintiff 
for  a  pension  was  presented  as  aforesaid,  it  was  agreed  by  and  be- 
tween William  Woodhull,  attorney  for  said  plaintiff  as  aforesaid, 
and  this  defendant,  that  inasmuch  as  said  plaintiff  was,  as  it  was 


172  CASES  IN  THE  SUPERIOR  COURT. 

Payne  v.  Woodhull 

at  the  time  Tepresented,  in  reduced  ciicimustances,  and  imable  to 
advance  an  amount  of  money  sufficient  to  de&aj  the  actual  and 
necessary  disbursements  consequent  upon  said  application,  this 
defendant  should  and  would  advance  the  same,  and  that  in  the 
event  of  said  claim  being  allowed,  that  this  defendant  should  re- 
tain in  his  possession  the  certificate  issued  thereupon,  until  the 
amount  of  said  disbursements  and  the  fee  of  this  defendant  in  the 
premises  should  have  been  fully  paid  and  satisfied. 

And  this  defendant,  further  answering,  avers  that  said  certifi- 
cate remained  in  the  possession  of  this  defendant,  and  as  he  is 
informed  and  believes,  with  the  knowledge  and  assent  of  said 
plaintiff,  from,  the  time  it  was  first  received  by  him  as  aforesaid, 
until  the  seventh  day  of  September,  one  thousand  eight  hundred 
and.  fifty-three,  when  this  defendant  delivered  the  same  to  the 
plaintiff;  that  the  said  plaintiff  thereupon  on  the  day  last  aforesaid, 
made  and  executed  a  power  of  attorney,  authorizing  William 
Woodhull,  one  of  the  above-named  defendants,  to  receive  from 
the  United  States  Pension  Agent,  in  the  city  of  New  York,  the 
installment  of  pension  due  to  the  plaintiff  on  the  fourth  day  of 
said  September ;  and  that  the  said  plaintiff  thereupon,  on  the  same 
day,  returned  said  certificate  to  this  defendant  And  that  the 
said  plaintiff  then  and  there  agreed  to  and  with  this  defendant, 
that  out  of  the  installment  so  to  be  received,  said  Woodhull 
should  pay  a  portion  of  the  amount  due  this  defendant,  for  the 
services  and  disbursements  in  the  premises,  and  that  this  defend- 
ant should  retain  in  his  possession  the  said  certificate,  until  pay- 
ment and  satisfaction  of  the  entire  amount  thereof,  had  been  made 
by  the  said  plaintiff  to  this  defendant 

And  this  defendant  further  answering,  admits  that  the  said  cer- 
tificate is  of  value  to  the  plaintiff,  and  that  the  said  pension  is 
payable  semi-annually. 

And  this  defendant  further  answering,  avers  that  he  has  no 
knowledge  sufficient  to  form  a  belief  whether  the  said  plaintiff  in 
consequence  of  such  alleged  detention,  is  or  has  been  compelled, 
as  each  installment  of  pension  becomes  payable,  to  forward  proof 
in  writing,  and  by  her  affidavit  to  the  Commissioner  of  Pensions, 
at  the  city  of  Washington,  of  said  alleged  detention,  in  order  to 
draw  such  installment  in  the  absence  of  said  certificate  as  in  the 
said  complaint  it  is  alleged,  or  whether  the  said  plaintiff  has  been, 
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or  is  thereby  put  to  inconyenienoe,  delay,  and  expense,  as  is  also 
in  said  complaint  alleged,  and  he  therefore  denies  each  and  every 
of  said  allegations.  Thereupon,  this  defendant  prays  judgment 
that  the  said  complaint  be  dismissed,  with  costs. 

The  plaintiff  demurs  to  the  separate  answer  of  the  defendant 
Bidgway,  because  the  same  is  insufficient. ' 

D.  P.  Bally  for  appellant 

DeuereuXj  for  respondents. 

By  the  Court.  Slosson,  J. — ^The  question  is,  Whether  a 
widow,  entitied  to  a  pension  under  the  act  of  February  Sd,  1868, 
(10  TJ.  S.  Stats,  at  large,  154,)  can  pledge  her  certificate  to  the  pei^ 
son  who  acted  as  her  attorney  in  procuring  the  pension  firom  the 
goyemment,  as  security  for  the  paym^at  of  his  compensation  for 
such  service? 

The  act  of  1853  merely  declares  that  the  widows  of  officers,  eta, 
who  were  married  subsequently  to  January,  1800,  "  shall  be  en- 
titled to  a  pension  in  the  same  manner  as  those  who  were  married 
before  that  date." 

The  only  previous  act  which  regulates  pensions  to  widows,  in 
respect  to  the  period  of  their  marriage,  is  that  of  July  29th,  1848, 
(9  Stats,  at  large,  265,)  which  secures  the  right  to  widows  who 
had  been  married  before  1st  of  January,  1800. 

By  this  act,  (§  2,)  "  any  pledge,  mortgage,  sale,  assignment^  or 
transfer  of  any  right,  claim,  or  interest,  in  any  way  granted  by 
this  act,"  is  declared  to  be  "utterly  void,  and  of  no  effect,"  and  it 
is  further  provided,  that  the  annuities  or  pensions  granted  by  the 
act  ''shall  not  be  liable  to  attachment,  levy,  or  seizure  by  any 
process  of  law  or  equity,  but  shall  come  wholly  to  the  personal 
benefit  of  the  pensioner  or  annuitant  entitled  to  the  same." 

The  defendant  contends  that  the  plaintiff  having  obtained  her 
oertificate  from  the  government,  it  is  ''  property,"  and,  as  such,  is 
distinguished  from  a  ''  rights  claim,  or  interest"  in  or  to  a  pension, 
and  that  being  the  plaintiff's  property,  she  had  as  much  right  to 
dispose  of  it  by  way  of  pledge,  as  she  would  have  to  dispose  of 
the  money  when  received  upon  it;  and  he  claims  that  this  con- 
*  rtniction  is  apparent  from  tibe  language  of  this  and  other  acts  on 
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this  subject  Thus,  while  the  act  of  1848  declares  void  any 
pledge  of  a  right,  claim,  or  interest,  in  a  pension,  it  exempts  from 
attachment,  levy,  and  seizure,  the  pension  itself.  So  in  the  act 
of  July  7,  1838,  (5  Statutes,  at  large,  303),  a  pledge  of  any  right, 
claim,  or  interest  in  a  pension,  is  declared  to  be  invalid,  while  the 
pension  itself  is  declared  not  to  be  liable  to  levy,  etc. ;  and  the  de- 
fendant contends  that  Congress  intended  a  distinction  between  the 
right  to  an  interest  in  a  pension  and  the  pension  itself,  and  that 
the  policy  and  intention  of  the  Pension  Statutes  was  to  protect 
persons  entitled  to  pensions  from  their  own  acts,  only  during  the 
time  in  which  their  right  to  the  pension  should  remain  unascer- 
tained, and  afterwards  from  the  acts  of  other  parties  only. 

A  careful  examination  and  comparison  of  the  various  statutes 
on  this  subject  has  led  us  to  a  different  conclusion. 

Provisions,  substantially  similar  to  those  contained  in  the  acts 
of  1838  and  1848,  both  of  which  are  confined  to  the  case  of 
widows,  are  to  be  found  in  almost  all  the  pension  acts,  and  to  our 
minds  it  is  very  apparent  that  Congress  intended,  in  all  these 
cases,  to  secure  the  benefit  of  its  bounty  to  the  pensioner  person- 
ally, and  to  place  it  wholly  not  only  beyond  the  reach  of  credit- 
ors, but  beyond  the  consequences  of  any  act  of  his  own  to  which 
he  might  be  tempted  from  necessity,  weakness,  or  improvidence. 
Thus,  in  the  first  of  the  pension  acts,  23d  March,  1792,  (1  Statutes, 
at  large,  245,)  it  is  declared  that  "  no  sale,  transfer,  or  mortgage  of 
the  whole,  or  any  part  of  the  pension,  or  arrearages  of  pension, 
payable  to  any  soldier,  or  before  the  same  shall  become  due,  shall 
be  valid ;  and  every  person  claiming  such  pension,  or  arrearages 
of  pension,  or  any  part  thereof  under  a  power  of  attorney  or 
substitution,  shall,  before  the  same  is  paid,  make  oath  that  such 
power  or  substitution  is  not  given  by  reason  of  any  transfer  of 
such  pension  or  arrearages  of  pension ;"  and  it  is  declared  to  be 
perjury  to  swear  falsely  in  the  matter. 

A  similar  provision  is  found  in  the  act  of  April  10,  1806,  (2 
Statutes,  at  large,  376,  5,  8.)  So  by  section  4  of  the  act  of 
March  18,  1818,  (3  Statutes,  at  large,  410,)  it  is  provided  that  "  no 
sale,  transfer,  or  mortgage  of  the  whole,  or  any  part  of  the  pension, 
payable  in  pursuance  of  the  act,  shall  be  valid." 

So  by  section  4  of  the  act  of  May  15,  1828,  (4  Statutes,  at  large, 
269,)  it  is  provided  that  "  the  pay  allowed  by  the  act  shall  not  in 
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any  way  be  transferable  or  liable  to  attachment,  levy,  or  seizure, 
by  any  legal  process  whatever,  but  shall  come  wholly  to  the  per- 
sonal benefit  of  the  officer  or  soldier  entitled  to  the  same  by  the 
act" 

So  by  section  4  of  the  act  of  July  4,  1886,  (6  Statutes,  at  large, 
128),  providing  for  half-pay  to  widows  of  officers,  or  who  have 
died  in  the  United  States  service  since  1818,  it  is  declared  that 
any  pledge,  mortgage,  sale,  assignment,  or  transfer,  of  any  right, 
dium,  or  interest  (the  words  used  in  the  act  of  1848)  in  any 
money  or  half-pay  granted  by  the  act,  shall  be  utterly  void  and 
of  no  effect;"  and  then  it  is  provided,  that  where  the  application 
for  the  money  is  made  by  the  attorney,  such  attorney,  before  a 
warrant  shall  be  delivered  to  him,  shall  make  oath  that  "  he  has 
no  interest  in  said  money  by  any  pledge,  mortgage,  sale,  assign- 
ment, or  transfer,  and  that  he  does  not  know  or  believe  that  the 
same  has  been  so  disposed  of  to  any  person  whatever." 

So  by  the  act  of  July  7,  1838,  before  referred  to,  it  is  declared 
that  a  sale  or  pledge  of  any  right,  claim,  or  interest,  in  any  pen- 
sion or  half-pay,  is  invalid,  and  the  pension  and  half-pay  are  de- 
clared to  be  exempt  from  any  liability  to  levy,  etc.,  but  to  come 
whoUy  to  the  personal  benefit  of  the  pensioner  or  annuitant ;  and 
where  the  pensioner  applies  for  payment  by  attorney,  such  attor- 
ney is  to  make  oath  "  that  he  has  no  interest  in  said  money  by 
any  pledge,  surety,  transfer,  agreement,  understanding,  or  ar- 
rangement, and  that  he  does  not  know  or  believe  that  Hxe  same 
has  been  so  disposed  of  to  any  othej*  person." 

We  think  these  various  provisions  speak  a  very  plain  and 
intelligible  language,  and  indicate  a  uniform  and  consistent  policy 
in  the  legislature  which  enacted  them ;  and  when  it  is  considered 
that  these  pensions  are  payable  annually,  and  designed  for  the 
benefit  of  a  needy,  aged,  and  in  niany  cases,  feeble  and  helpless 
dass  of  persons,  it  is  quite  apparent  that  Congress  never  intended, 
in  these  various  provisions,  any  sudi  distinction  between  the  right 
to  a  pension  to  be  granted  and  the  pension  itself  when  granted,  as 
is  contended  for,  and  that  the  words  "right,  claim,  or  interest," 
are  to  be  taken  in  a  distributive  sense,  and  to  n^ean  that  no  por- 
tion or  share  o^  or  interest  in  a  pension  already  granted,  as  well 
as  no  right  in  a  pension  to  be  granted,  shall  be  sold  or  hypothe- 
cated by  the  benefidaiy.   Indeed,  the  language  of  the  act  of  1848 
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seems  to  admit  of  no  other  construction ;  it  is,  that  no  pledge,  etc., 
of  any  right,  claim,  or  interest,  in  any  way  granted  by  this  act^ 
shall  be  yalid.  The  right  granted  is  to  receive  so  much  money  a 
year  by  way  of  pension,  and  the  interest  of  the  annuitant  in  the 
grant  is  the  property  which  he  has  in  such  rights  that  is,  in  the 
pension  itself  The  right  to  have  a  pension  declared  in  her  fistyor, 
as  coming  within  the  class  of  pensions  described  in  the  act  may 
be  included,  but  to  restrict  it  to  that  would,  in  our  judgment,  be 
doing  violence  to  the  good  sense  and  evident  policy  of  the  statute 
itself 

On  the  whole,  we  think  clearly  that  the  agreement,  by  way  of 
pledge,  set  out  in  the  answer,  comes  within  the  prohibition  of 
the  statute,  and  that  the  demurrer  was,  therefore,  well  taken. 

Judgment  at  Special  Term  affirmed. 


Orasmus  Eaton,  Uri  Q-ilbkrt  and  Edwakd  O.  Datow  v. 

William  H.  Aspinwall. 

Under  the  act  of  April  12,  1862,  for  the  incorporation  of  ooean  steam  oompaniea^ 
it  is  not  a  pre-requiflite  that  the  payment  of  the  ten  per  cent  shoald  be  stated 
in  the  certificate  which  is  to  be  filed.  It  is  a  matter  to  be  proTen,  when  neo- 
eeeary,  as  a  fiict 

It  was  found,  as  a  fiict  in  the  case,  that  the  ten  per  cent  had  not  been  pidd  in,  upon 
the  incorporation  of  The  Mexican  Ocean  Mail  and  Inland  Company.  It  was 
also  found,  that  the  seventh  section,  directing  a  certificate  to  be  filed  within 
thirty  days  after  the  last  instalhnent  had  been  paid,  had  not  been  complied 
with. 

Upon  the  testimony  in  the  .cause,  it  was  condaded  that  the  defendant  bad  avowed 
himself  to  be  a  stockholder  in  the  company  above  named,  had  registered  him* 
self  as  such  upon  the  books,  and  taken  part  in  the  managemenl 

ffeldt  that  it  was  not  competent  for  him  to  allege  against  a  creditor*  tJuit  the  com- 
pany had  never  been  legally  constituted,  by  reason  of  the  omissions  or  defiuilt 
above  noticed. 

A  debt  was  incurred  by  such  company,  to  the  plaintiffe,  during  the  period  that 
the  defendant  was  a  stockholder.  A  judgment  against  the  e^mpany  was  ob- 
tained, and  execution  returned  unsatisfied. 

ffeld,  that  the  defendant  was  liable  for^he  demand,  and  that  hia  fii^biUty  was  not 
restricted  to  the  amount  unpaid  upon  his  stock,  but  was,  under  the  6th  eeetioD 
of  the  act,  for  the  whole  amount  of  the  stock  held  by  lmn»  fbv  all  debts  ooor 
tracted  until  the  certificate  has  been  filed* 

(Before  Oaklkt,  Ch.  J.,  HorFMAN  and  SLOsaoif,  J.J.) 

General  Term,  October,  1866.  ^ 
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Appeal  from  a  judgment,  entered  npon  the  report  of  a  referee, 
in  favor  of  the  plaintifffl. 

The  caiase  haying  been  at  issue  upon  the  complaint  and  answer, 
an  order  of  reference  was  made  to  a  referee  to  hear  and  determine 
the  whole  action. 

He  found,  by  his  report,  the  following  £Eu;t8  and  conclusions: 

That  on  the  eighth  day  of  January,  one  thousand  eight  hundred 
and  fifty-three,  seven  persons  filed  in  the  office  of  the  derk  of  the 
city  and  county  of  New  York,  and  a  duplicate  thereof  in  the 
office  of  the  secretary  of  state,  under  and  in  pursuance  of  an  act 
of  the  people  of  the  state  of  New  York,  entitled  "  An  Act  for  the 
incorporation  of  companies  formed  to  navigate  the  ocean  by  steam* 
ships,  passed  April  12th,  1852,"  a  certificate  made  and  signed  by 
themselves  and  others,  and  acknowledged  before  a  conmiissioner 
of  deeds  by  themselves,  stating,  among  other  things,  that  those 
who  signed  said  certificate  did  thereby  form  themselves  into  a 
corporation  to  be  called  the  Mexican  Ocean  Mail  and  Inland 
Company,  for  the  purpose  of  building  for  their  own  use,  equipping, 
furnishing,  fitting,  purchasing,  chartering,  navigating,  and  owning 
vessels,  to  be  propelled  solely  or  partially  by  the  power  or  aid  of 
steam,  or  other  expansive  fluid  or  motive  power,  to  be  used  in 
lawful  commerce  and  navigation  upon  the  ocean  and  seas,  and  for 
the  transportation  of  passengers,  freight  and  mails,  and  for  holding 
other  property.  The  principal  office  for  managing  the  affidrs  of 
the  company  being  the  city  of  New  York,  and  stating  particularly 
the  ports  between  which  such  vessels  were  intended  to  be  navi- 
gated ;  and  that  the  capital  stock  of  the  company  should  be  one 
million  five  hundred  thousand  dollars,  to  be  divided  into  fifteen 
thousand  shares  of  one  hundred  dollars  each ;  that  the  term  of  the 
existeuoe  of  said  company  was  to  be  twenty  years  from  the  first 
dfty  of  January,  one  thousand  eight  hundred  and  fifiy-three; 
that  there  were  to  be  nine  directors,  and  stating  their  namei^ 
who  should  ibanage  the  concerns  of  said  company  for  the  first 
year. 

The  undersigned  has  also  found,  as  matter  of  &ct,  that  ten  per 
cent  of  the  capital  named  has  not  been  paid  in: 

That  said  company  elected  officers,  hired  an  office,  and  went 
into  operation  in  January  aforesaid : 

That  on  the  twenty-eighth  day  of  Maxchi  one  thousand  eight 
D.— VL  12 
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hundred  and  fifty-three,  the  defendant  became  the  owner  of  two 
hundred  and  fifty  shares  of  the  stock  of  said  company : 

That  in  April  of  the  said  year  the  said  company  employed  the 
plaintiflfe,  who  were  copartners  doing  business  at  the  city  of  Troy, 
under  the  firm  name  of  Eaton,  Gilbert  &  Co.,  to  furnish  coaches 
and  fixtures  for  said  company,  which  were  made  and  delivered 
to  said  company  by  said  plaintiffe,  for  which  said  company,  by  its 
company  name,  and  by  its  president,  gave  the  plaintiff  two  prom- 
issory notes,  each  for  the  sum  of  twelve  hundred  and  twenly- 
one  dollars  and  thirty  cents ;  one  dated  September  17,  1853,  pli- 
able four  months  after  date,  and  the  other  dated  September  22d, 
1858,  payable  six  months  after  date ;  and  a  third  promissory  note 
for  the  sum  of  $1214i^,  dated  September  22d,  1853,  payable 
five  months  after  date : 

That  a  judgment  was  obtained  upon  said  notes  in  the  Supreme 
Court  of  this  state,  in  fiivor  of  said  plaintiff,  against  the  Mexican 
Ocean  Mail  and  Inland  Company,  on  the  thirtieth  day  of  June, 
one  thousand  eight  hundred  and  fifty-four,  for  the  sum  of  three 
thousand  seven  hundred  and  fifty-eight  dollars  and  eighty-three 
cents: 

That  on  the  last-mentioned  day  an  execution  was  issued,  upon 
the  said  judgment,  to  the  sheriff  of  the  county  of  New  York, 
which  was  returned,  wholly  unsatisfied,  on  the  fifteenth  day  of 
July,  one  thousand  eight  hundred  and  fifty-four : 

That  the  certificate  required  by  the  seventh  section  of  said  act 
of  April  12th,  1852,  has  not  been  made,  signed,  sworn  to,  or  re- 
corded: 

That  the  defendant  continued  to  be  a  stockholder  in  said  com- 
pany, and  the  owner  of  said  two  hundred  and  fifty  shares  of  stock, 
during  the  period  when  the  above-named  liabilities  in  favor  of 
plaintiffi  were  contracted  and  accrued,  and  as  such  stockholder 
has  taken  part  in  the  management  of  the  company : 

That  as  matter  of  law,  the  omission  to  pay  in  ten  per  cent  of 
the  capital  stock  of  said  company  is  not  a  defence  to  the  defendant, 
in  the  action  against  the  claim  of  the  said  plaintiffl : 

That  the  said  plaintiffe  are  entitled  to  recover  fix)m  the  defend- 
ant the  amounts  of  the  said  several  promissory  notes,  with  interest 
firom  the  time  when  they  respectively  became  due ;  amounting  al- 
together at  the  date  of  this  report^  to  the  sum  of  four  thousand 
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and  ninety-eight  dollars  and  thirty-four  cents,  besides  their  costs 
of  this  action. 

In  addition  to  the  &cts  thus  found,  the  following  are  of  import- 
ance: The  seventh  article  of  the  association  provided,  that  it 
should  be  the  duty  of  the  secretary  or  treasurer,  under  the  diree- 
tion  of  the  directors,  to  issue  scrip  to  those  who  shall  be  entitled 
to  stock  in  the  company,  when  ten  per  cent  upon  the  whole 
amount  of  capital  stock  subscribed  shall  have  been  paid  in  thereon, 
which  scrip  shall  be  signed  by  the  resident  presiding  officer  of  the 
company,  and  countersigned  by  the  secretary  or  treasurer.    > 

The  eighth  article  provided  that  it  should  be  the  duty  of  the 
secretary  or  treasurer  to  endorse  upon  the  scrip,  which  shall  be 
held  by  any  stockholder,  every  sum  which  shall  be  paid  thereoUi 
and  whenever  the  capital  stock  of  the  said  company  shall  be  paid 
in,  certificates  of  full  stock  shall,  in  like  manner,  be  issued,  ac- 
cx>rding  to  the  by-laws  of  the  company,  and  the  scrip  aforesaid 
shall  be  cancelled. 

The  articles  of  association  were  dated  the  1st  of  January,  1868| 
and  the  certificate  filed  the  8th  of  that  month. 

Various  provisions  of  the  statute,  under  which  the  association 
became  a  corporation,  are  noticed  in  the  opinion  of  the  court 

Van  Vorsty  for  the  plaintiffs  and  respondent, 

JBvariSj  for  defendant  and  appellant 

By  the  Coitrt.  Oakley,  Oh.  J. — ^The  articles  of  association, 
under  which  The  Mexican  Ocean  Mail  and  Inland  Company  was 
formed,  were  dated  the  1st  of  January,  1868,  and  a  copy  of  such 
articles  was  filed  in  the  office  of  the  clerk  of  the  county  of  New 
York,  and  a  certified  copy  of  the  same  was  filed  with  the  secre- 
tary of  state  on  the  25th  of  January,  1853. 

This  was  a  sufficient  compliance  with  the  first  section  of  the  act 
of  April  12,  1852,  directing  the  filing  of  a  certificate  in  writing, 
in  order  to  l^e  incorporation  of  ocean  steam  companies. 

But  by  the  second  section  of  such  act  it  is  provided,  "That 
when  the  certificate  shall  have  been  filed  as  aforesaid,  and  ten  per 
cent  of  the  capital  named  paid  in,  the  persons  who  shall  have 
signed  and  acknowledged  the  same,  and  all  others  who  may  there* 
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after  be  holders  of  any  share  or  shares  of  said  capital  stock,  and 
their  successors,  shall  be  a  body  politic  and  corporate  in  fact  and 
in  name,  by  the  name  stated  in  such  certificate,  and  shall  have 
and  possess  all  the  powers,  etc,  eta" 

It  is  to  be  observed  that  the  first  section  does  not  require  that 
the  certificate  shall  state  the  payment  of  the  ten  per  cent  The 
strict  letter  of  the  second  section  imports  that  the  corporate  char* 
acter  does  not  arise  until  the  ten  per  cent  is  paid;  but  then  that 
may  be  a  £EU^t  to  be  ascertained  by  testimony. 

In  connection  with  this  section  of  the  statute,  the  seventh  arti- 
Qle  of  the  association  should  be  noticed.  Scrip  was  to  be  issued 
when  ten  per  cent  had  been  paid  in.  Each  successive  payment 
was  to  be  endorsed  on  this  scrip,  until  the  whole  was  paid  up^ 
when  certificates  of  full  stock  were  to  be  issued. 

The  fourth  section  authorizes  successive  calls,  by  the  directors, 
for  payment  of  installments  on  the  stock ;  and  the  seventh  section 
directs  a  certificate  to  be  filed  within  thirty  days  after  the  last  in- 
stallment has  been  paid,  stating  the  amount  of  the  capital  paid  in. 
This  was  not  done,  as  the  referee  finds. 

The  referee  also  finds  that  the  ten  per  cent  was  not^  in  £bk^ 
paid  in.  A  witness  swears  positively  that  all  the  stock  had  been 
paid  up,  and  much  testimony  was  taken  as  to  the  mode  in  which 
this  was  accomplished,  We  do  not  propose  to  enter  upon  this 
question,  or  to  scrutinize  this  transaction.  We  shall  decide  the 
case  upon  the  assumption  that  the  ten  per  cent  had  never  been 
paid  in. 

There  are  two  prominent  &cts  to  be  noticed. 

First,  There  is  an  allegation  in  the  complaint,  and  an  admission 
in  the  answer,  of  no  slight  consequence.  The  plaintiff  avers  that 
the  defendant  was  a  stockholder,  and  owner  of  two  hundred  and 
fifty  shares  of  stock  in  the  said  corporation,  to  the  amount  of 
$25,000,  at  the  time  the  coaches  were  manufactured  for,  and  de* 
Uvered  to,  such  company,  and  at  the  time  the  notes  were  given. 
The  defendant  admits  that  he  is  owner  of  two  hundred  and  fifty 
shares  of  the  full  shares  of  said  alleged  corporation,  but  puts  in  is* 
sue  the  allegation  of  his  being  such  when  tiie  debt  was  contracted. 

Nezt,  upon  the  28th  of  March,  1868,  the  defendant  has  a  trans- 
fer made  to  him^  on  the  stock  ledger  of  the  company,  by  which 
Bankin,  president,  transfers  to  him  two  hundred  and  fifty  abarea 
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This  book  was  kept  by  the  oompany,  as  the  law  prescribecL  A 
certificate  was  on  the  same  day  issued  and  deliyeied  to  him,  and 
a  receipt  giv«i  by  the  defendant  for  it>  to  the  president. 

The  tenth  section  of  the  statute  of  1842,  dinects  a  book  to  be 
provided,  in  which  riiall  be  entered  the  names  of  the  original 
stockholders,  and  of  all  transferees,  with  their  residences.  This 
book  is  to  be  open  to  public  inspection.  In  all  proceedings  under 
the  provisions  of  the  act,  such  book  shall  be  presumptive  evi- 
dence of  the  truth  of  the  contents  thereof  but  such  presumption 
may  be  repelled  by  evidence  by  any  party  or  person  interested  in 
doing  so. 

There  are  other  pieces  of  testimony  tending  to  show  recogni- 
tions, by  the  defendant,  of  his  character  as  a  stockholder  of  the 
company.  But  we  think  those  we  have  referred  to  are  enough  to 
raise  the  legal  question.  That  question  is,  Whether  one  who  has 
openly  avowed  hiftiself  a  stockholder  of  a  company,  registered 
himself  as  such  upon  its  books,  and  as  a  stockholder  taken  part  in 
its  management,  can  be  allowed  to  say,  as  to  third  persons,  that 
the  corporation  was  never  lawftdly  created? 

We  answer  this  question  in  the  negative.  We  so  answer  it  with 
greater  confidence,  when  the  defect  is  the  omission  of  an  act  to  be 
proven  by  testiinony  to  have  been  performed,  not  a  pre-requiaite 
to  be  publicly  declared  and  recorded,  before  the  corporation  can 
acquire  a  legal  entity. 

The  cases  referred  to  determine,  that  neither  a  stockholder  who 
has  acted  as  a  director,  nor  a  party  incurring  a  debt  to  a  company 
can  set  up  as  a  defence,  an  irregularity  which  might  show  that  the 
corporation  never  existed,  or  had  incurred  a  forfeiture.  {McFarlan 
V.  The  Triton  Ins.  Chmp,,  4  Denio,  892 ;  The  Sch,  and  Sarat  Plank 
JRoad  Comp,  v.  Thaicher^  1  Keman,  108 ;  Lawrence  v.  Palmer^  8 
Sand.  Eep. ;  AU  Saints'  Church  v.  Lavett,  1  Hall,  191.) 

The  principle  of  these  cases  must  control  the  present  If  a 
party  may  not  controvert  the  legality  of  a  corporation  when  it  is 
enforcing  a  contract  avowedly  made  with  it,  he  cannot  be  allowed 
to  defeat  a  creditor  of  the  company  wholly  ignorant  of  the  defect 
or  error. 

There  is  a  class  of  authorities  decided  in  England  upon  the  ob 
ligations  of  members  of  joint-stock  associations,  which  may  be 
usefully  noticed.    {Manderby  v.  Le  Blanc^  2  Carr.  k  Payne,  409 ; 
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Harvey  v.  Bay^  9  B.  &  Cresa  866 ;  Ellis  v.  Schmoeck^  5  Bing.  521; 
Daubleday  v.  MmMl,  7  Bing.  110,  4  M.  4  S.  750.) 

In  these  cases,  the  preyailing  principle  is,  whether  the  parties 
have  heldthemselyesoutaBpofiseBBingthe  character,  which  involres 
the  responsibility  ?  In  one  case,  letters  of  the  defendant,  in  which 
he  admitted  himself  to  be  a  shareholder,  were  held  sufficient 

The  defendant  takes  another  defence,  which  should  be  noticed. 
The  6tb  and  7th  of  his  printed  points  are  to  the  effect^  that  the  lia- 
bility imposed  by  the  statute  is,  that  each  stockholder  should  be  re- 
sponsible for  his  contributory  share  of  the  capital,  and  must  respond 
to  creditors  only  for  what  he  has  not  paid  in,  and  that  the  defend- 
ant had  wholly  paid  up  for  the  stock  he  held. 

But  the  6th  section  of  the  act  of  1852  is  express,  that  the  stock- 
holders shall  be  severally  individually  liable  to  the  creditors  of 
the  corporation  to  an  amount  equal  to  the  amount  of  stock  held 
by  them  respectively  for  all  debts  and  contracts  made  by  such  cor- 
poration, until  the  amount  of  its  capital  shall  hav«  been  paid  in, 
and  a  certificate  thereof  shall  have  been  made  and  recorded  or 
presented  in  the  next  (the  7th)  section.  That  section  directs  the 
filing  of  the  sworn  certificate  thirty  days  after  the  whole  of  the 
installments  have  been  paid  up.  This  was  wholly  omitted  as  be- 
fore stated. 

It  seems,  to  us  plain,  that  even  if  a  stockholder  has  fiilly  paid 
up  his  subscription,  or  is  an  assignee  of  fully  paid  stock,  he  is  re- 
sponsible, up  to  the  entire  amount  he  holds,  for  all  debts  contracted 
while  he  owned  the  stock. 

The  case  appears  to  us  a  dear  one,  and  the  judgment  must  be 
affirmed,  with  costs  of  the  appeal. 


George  E.  Bowdoin,  Jeremiah  Larocque,  and  others  v. 
Thomas  J.  Colman  and  James  McGtregor,  Jr. 

An  Mfigmnent  by  a  defendant,  who  prevails  in  an  action  of  claim  and  delivery,  oi 
the  judgment  recovered  by  him,  and  all  moneys  to  be  obtained  by  means  there- 
of, or  by  any  proceedings  to  be  had  thereon,  transfers  to  the  assignee  any  under- 
taking executed  in  the  action  upon  requisition  made  for  the  delivery  of  the 
property  to  plaintiff;  and  the  assignees  may  maintain  an  action  upon  aaeh  un- 
dertaking. 
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Wliere,  in  action  upon  an  undertaking  given  on  the  part  of  plaintiff  in  an  action 
of  claim  and  delivery,  by  an  assignee  of  defendants,  the  undertaking  is  produced 
upon  the  trial,  a  deUvery  of  it  to  the  promisee  pursuant  to  section  428  of  the 
Code  may  be  presumed. 

Upon  appeal  to  the  General  Term,  the  court  may  treat  the  pleadings  as  having  been 
amended  so  as  to  confonn  to  the  fiicts  provcnl,  in  any  respect  in  which  the  court 
ought  clearly  to  allow  an  amendment  upon  application  at  Special  Term. 

In  an  action  brought  upon  an  undertaking  given  upon  a  requisition  in  an  action 
of  claim  and  delivery  by  assignees  of  only  a  portion  of  the  original  promisees^ 
there  is  a  defect  of  parties ;  all  the  promisees  should  be  represented.  But  the 
objection  to  such  defect  is  taken  too  late,  if  raised  for  the  first  time  upon  appeal 
from  a  judgment  upon  a  verdict  for  plaintiffai 

(Before  Oaklet,  Ch.  J.,  Hopfman  and  Slomon,  J. J.) 
General  Term,  October,  1866. 

Appeal  from  a  judgment  entered  upon  a  verdict  in  fevor  of 
the  plaintiffs. 

The  complaint  set  forth,  that  on  the  8d  of  June,  1850,  at  the 
city  of  New  York,  the  defendants  executed  their  certain  under* 
taking  in  a  certain  action  in  the  Superior  Court,  wherein  John  H. 
Keyser  was  plaintiff,  and  William  H.  Harbeck,  John  H.  Harbeck, 
Samuel  Ward,  Bodman  M.  Price,  and  Louis  Dietz  were  defend- 
ants, in  the  following  words  and  figures : — 

"SUPBBIOB  COUBT   07  THE  CVTY  OF  NlCW  YOBK. 

"  (Xty  and  County  of  New  York, 


ZoE:si  H.  Eeyseb 

V. 

William  H.  Habbeck,  John  H.  Hab- 
BECE,  Samuel  Wabd,  Bodman  M. 
Fbioe,  and  Louis  Dietz. 


IJndeTtaking  of  plain- 
tiff's sureties  on 
claim  and  delivery 
of  personal  proper- 
ty. 


''  Whereas  the  plaintiff  in  this  action  has  made  an  affidavit, 
that  the  defendants  therein  wrongfully  detain  certain  personal 
property  in  the  said  affidavit  mentioned,  of  the  value  of  eight 
thousand  and  fifty  dollars,  and  the  plaintiff  claims  the  immediate 
delivery  of  such  property  as  provided  for  in  the  second  chapter 
of  the  seventh  titie  of  the  second  part  of  the  Code  of  Procedure ; 

"  Now,  therefore,  and  in  consideration  of  the  taking  of  the  said 
property,  or  any  part  thereof,  by  the  sheriff  of  the  city  and  county 
of  New  York,  by  virtue  of  the  said  affidavit  and  of  the  requisi* 
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tion  thereopon  endorsed,  we,  the  undersigned  James  McGt^t, 
jr.,  of  the  city  of  New  York,  patentee,  and  Thomas  J.  Gohnan, 
of  the  same  place,  broker,  do  hereby  undertake  and  become  bound 
to  the  defendants  in  the  sum  of  sixteen  thousand  one  hundred 
dollars,'  for  the  prosecution  of  the  action  of  the  plaintiff  in  the 
Superior  Court  of  the  city  of  New  York,  against  the  defendants 
for  wrongfully  detaining  the  said  property,  for  the  return  to  the 
defendants  of  the  said  property,  or  so  much  thereof  as  shall  be 
taken  by  virtue  of  the  said  afidavit  and  requisition  thereupon 
endorsed,  if  a  return  thereof  shall  be  adjudged,  and  fbi  the  pay- 
ment to  them  of  such  sum  as  may  for  any  cause  be  recovered 
against  the  plaintiff  in  this  action. 
"  Dated  New  York,  8d  June,  1850. 

(Signed)  "  T.  J.  Colman, 

"  James  McGbkgob,  Jr." 

The  defendant  Dietz  was  not  served  with  a  summons,  and  never 
appeared  in  that  action. 

The  firm  of  Harbeck  &  Co.,  appeared  and  put  in  a  separate  de- 
fence ;  and  the  same  was  done  by  Ward  &  Price.  A  verdict  was 
taken  for  the  plaintiff  Keyser,  subject  to  the  opinion  of  the  court 
at  General  Teim,  and  that  court  set  aside  the  vardict  and  ordered 
judgment  for  the  defendants.  It  was  then  adjudged  "  that  the 
defendants  William  H.  Harbeck  and  John  H.  Harbeck,  recover 
against  the  plaintiff  their  costs  and  expenses,  adjusted  at  the  sum 
of  $382.17 ;  and  that  the  defendants  Ward  and  Price  recover 
against  the  plaintiff  their  costs,  adjusted  at  $896.30,  and  that  the 
said  defendants  respectively  have  execution  therefor." 

It  was  admitted,  on  the  trial,  that  this  action  (of  Keyser  v.  Mar- 
heckj  and  others,)  was  the  action  in  which  the  undertaking  was 
executed.  The  undertaking  was  produced  in  evidence  by  the 
present  plaintiffe,  and  it  was  further  admitted  by  the  plaintiff' 
counsel,  that  an  action  had  been  brought  upon  it  by  William  H. 
Harbeck  and  John  Harbeck,  who  recovered  a  judgment  for 
$474.88  in  March,  1855,  against  the  defendants  in  this  action, 
which  judgment  the  defendant  Colman  had  paid. 

In  August,  1854,  an  execution  was  issued  in  favor  of  the  orig- 
inal defendants,  Ward  k  Price,  against  Keyser,  for  the  amount  of 
$395.30,  the  costs  adjudged  to  them,  and  returned  unsatisfied 
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On  the  21st  of  Marcli,  1866,  Ward  &  Price  executed  an  instm- 
ment  of  assignment  to  the  present  plaintiff  reciting  that  they 
had  recovered  a  judgment  on  the  17th  of  July,  1854,  against  John 
Keyser  for  the  sum  of  $895.60,  and  assigning  and  transferring  to 
them  "  and  their  assigns  the  said  judgment^  and  all  sum  and  sums 
of  money  that  may  be  had  or  claimed  by  means  thereof,  or  on  any 
prooeedings  to  be  had  thereupon ;"  constituting  them  lawftil  at- 
torneys to  sue  out  executions  and  take  all  lawM  ways  for  the  re 
covery  of  money  owing,  or  to  become  due  on  the  said  judgment ; 
and,  on  payment,  to  acknowledge  satisfaction  or  discharge  of  the 
same.  When  the  plaintiff  rested,  the  defendants'  counsel  moved 
to  dismiss  the  complaint  on  the  grounds  sufficiently  stated  in  the 
opinion  of  the  court  The  motion  was  denied,  and  the  counsel 
excepted ;  no  testimony  being  given  on  the  part  of  the  defendant, 
Mr.  Justice  Slosson  directed  the  jury  to  find  a  verdict  for  the  plain- 
tiff. To  this  direction  the  defendants'  counsel  excepted.  The 
cause  was  now  heard  upon  a  case  containing  the  evidence  and 
exceptions. 

K  PierrepoTitj  for  the  defendants,  appellants. 

J.  Larocqut,  for  the  plaintiff. 

By  the  Court.  Hoffman,  J. — ^There  are  three  questions  in- 
volved in  this  case : 

Ist  Whether  the  right  of  Ward  and  Price  to  sue  upon  the  un- 
dertaking passed  to  the  plaintiffs  in  this  action  by  the  assignment 
of  the  2l8t  of  March,  1865  ? 

2d.  As  to  the  sufficiency  of  the  complaint,  and  whether  the 
alleged  defect  can  now  be  taken  advantage  of? 

3d.  Whether  Ward  and  Price  could  have  sued  the  defendants 
upon  the  undertaking  separately  ?  This  question  involves  that  of 
the  effect  of  the  action  by  John  and  William  H.  Harbeck. 

I.  We  think  it  clear  that  Bodman  and  Price,  having  in  fact  a 
distinct  judgment  for  a  separate  sum,  with  an  award  of  execution 
in  their  favor  separately,  could  assign,  and  have  assigned,  this  right 
to  the  plaintiffs.  As  against  Keyser,  the  benefit  of  the  judgment 
passed  to  them,  with  every  right  to  recover  the  demand  from  him 
by*  execution  or  supplementary  proceedings.    (Code,  §  274.) 
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We  think,  also,  that  the  assignment  is  sufficient  to  transfer  any 
light  which  Ward  and  Price  had  under  the  undertaJdng,  that 
provided  for  the  payment  of  such  sum  as  may  for  any  cause  be 
recovered  against  the  plaintiff.  The  sum  of  $395.50  is  adjudged 
to  be  paid  to  these  defendants  by  the  plaintiff.  The  assignment 
transfers  that  debt  which  the  parties  have  covenanted  to  pay.  It 
is  a  sum  of  money  claimed  by  means  of  the  judgment  assigned, 
although  in  form  claimed  upon  the  undertaking.  When  the  debt 
is  assigned,  the  security  incidental  to  it,  and  given  to  meet  the  con- 
tingency of  its  accruing,  must  follow  the  debt.  The  principle  is 
foimd  in  those  cases  which  hold  that  the  assignment  of  a  debt  se- 
cured by  a  mortgage,  passes  the  mortgage,  and  in  other  authori- 
ties establishing  a  similar  doctrine  in  other  instances.  {Curtis  v. 
li/ler,  9  Paige,  432 ;  10  Smedes  A;  Marshall,  631.) 

We  conclude,  that  if  the  undertaking  had  been  executed  to 
Ward  and  Price  alone,  the  assignment  of  the  judgment  to  the 
plaintiflfe  would  have  vested  them  with  all  rights  under  the  under- 
taking. 

n.  The  second  question  relates  to  the  sufficiency  of  the  com- 
plaint. It  is  objected,  that  there  is  no  averment  of  the  plaintiff's 
title  to  the  undertaking,  or  of  their  right  to  bring  the  action,  no 
averment  or  proof  of  a  consideration  for  the  imdertaking,  no  avei^ 
ment  of  a  delivery  to  the  assignors,  and  no  averment  of  facts 
stated  to  show  that  the  action  in  which  the  undertaking  was 
given,  was  within  the  statute. 

The  decision  of  the  Common  Pleas  in  the  case  oi  Slack  v. 
Heath  (1  Abbott's  Pr.  Bep.  334),  which  has  been  cited,  is  almost 
precisely  in  point,  and  would  settle  these  questions  against  the 
defendaiits.  Mr.  Justice  Woodruff,  however,  dissented.  No  proof 
had  been  given  at  the  trial,  but  the  case  came  up  on  a  motion  to 
dismififl  the  complaint,  as  not  showing  a  good  cause  of  action, 
which  motion  had  been  denied,  and  the  jury  directed  to  find  for 
the  plaintiff.  The  learned  Judge  who  dissented,  stated  the  ques- 
tion to  be,  "  Whether  the  Judge  was  warranted  in  charging  the 
jury,  that  upon  the  admitted  facts  stated  in  the  complaint,  and 
without  even  the  production  of  the  alleged  undertaking,  the  plain- 
tiff was  entitled  to  recover?"  " It  seems  to  me  plain,  that  unless 
there  be  enough  to  show,  on  the  complaintj  that  the  undertaking 
was  given  and  received  under  the  211th  section  of  the  Code,  the 
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plaintiff  has  fidled  to  show  a  cause  of  action."  The  defect  was  in 
not  averring  that  the  bond  was  taken  in  and  for  the  prosecution 
of  an  action  of  replevin,  now  claim  and  delivery. 

Without  expressing  an  opinion  upon  the  point  as  it  was  naked- 
ly presented  in  Slack  v.  HecUh^  this  case  presents  facts  which  may 
authorize  a  decision  consistently  with  the  dissenting  opinion.  The 
undertaking  was  produced  at  the  trial  by  the  plaintiffs ;  and  here 
a  section  of  the  Code,  not  noticed  in  the  argument,  is  of  some 
moment  The  423d  section  directs  that  an  undertaking  in  cases 
of  claim  and  delivery,  shall  be  delivered  by  the  sheriff  to  the  par- 
ties respectively  for  whose  benefit  they  had  undertaken.  A  de- 
livery enjoined  by  law  may  be  inferred.  This  meets  one  of  the 
defendants'  points. 

Again,  it  was  admitted  on  the  trial,  that  the  action  in  which  the 
undertaking  was  given,  was  the  action  of  Keyser  v.  Harheck  and 
others;  and  the  pleadings,  proceedings,  and  judgment  in  that  ac- 
tion are  in  evidence  here,  that  that  was  an  action  of  claim  and 
delivery.  The  case,  then,  as  made  upon  the  evidence  combined 
with  the  complaint,  answers  the  objection  in  point  of  fact,  assum- 
ing it  to  have  been  a  valid  one  upon  demurrer.  The  173d  section 
of  the  Code  appears,  then,  to  apply,  and  to  sanction  an  amend- 
ment so  as  to  confirm  the  pleading  to  the  proofe.  We  Cannot 
doubt  that  if  the  plaintiff  had  applied  at  the  trial  to  amend  his 
complaint  by  inserting  an  allegation,  that  the  undertaking  was 
given  in  an  action  of  claim  and  delivery  commenced  under  the 
206th  section  of  the  Code,  and  was  given  pursuant  to  the  209th 
section,  the  Judge  would  have  been  bound  to  permit  it.  The 
question  is,  Whether,  on  appeal,  the  General  Term  may  not  order 
it  or  treat  it  as  done  ? 

The  173d  section  of  the  Code  provides  that  the  court  may,  before 
or  after  judgment,  in  furtherance  of  justice,  and  on  such  terms  as 
may  be  proper,  amend  any  pleading  or  proceeding  by,  etc.,  or 
when  the  amendment  does  not  substantially  change  the  claim  or 
defence,  by  conforming  the  pleading  or  proceeding  to  the  facts 
proved. 

BaynoT  v.  Clarke  and  Lavjrence  (7  Barb.,  582),  and  Clark  v. 
Daly  (20  Barbour,  67),  are  instances  in  which  the  power  of  the 
General  Term  to  amend  was  asserted  and  exercised. 

In  Bate  v.  Oraham  (1  Keman,  137)  the  court  says :  "If  the 
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complaint  had  been  demurred  to  for  not  stating  &GtR  sufficient  to 
constitute  a  cause  of  action,  we  do  not  see  how  it  could  have  been 
sustained."  The  defect  was,  that  a  creditor  brought  an  action  to 
set  aside  an  alleged  fraudulent  sale  of  personal  property  by  a 
testator,  without  averring  that  the  executor  refused  to  impeach  or 
support  it.  The  answer  of  the  executor  supplied  the  defect, 
insisting  that  the  sale  ought  not  to  be  set  aside ;  and  the  Court  of 
Appeals  held,  that  the  defect  should  be  deemed  supplied  under 
the  178d  section,  on  the  ground  that  the  court  below  should  have 
permitted  or  ordered  an  amendment 

In  Braum  v.  Oolte  (1  E.  D.  Smith's  Eep.  270)  the  Court  of 
Common  Pleas  express  the  opinion  that  the  General  Term,  as  a 
mere  appellate  tribunal,  ought  not  to  order  amendments  of  this 
nature,andthisina,case  in  which  it  thought  that  an  application 
at  Special  Term,  after  a  referee's  report,  would  have  been  success- 
ful ;  and  this  we  understand  was  its  general  rule. 

The  148th  section  of  the  Code,  indeed,  permits  an  objection 
that  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  to  be  taken  in  some  other  way,  and  at  some  other 
state  of  the  cause,  than  upon  demurrer  or  answer ;  the  omission 
so  to  take  it  is  not  a  waiver.  It  might  have  been  taken  formerly 
by  motion  in  arrest  of  judgment  This  proceeding  is  not  now 
allowable  in  practice ;  but  we  will  assume  that  it  is  an  objection 
which  may  be  taken  on  appeal  from  a  judgment  (7  Barbour,  682). 

We  may  also  notice  the  172d  section,  by  which,  after  the  de- 
cision upon  a  demurrer,  either  at  General  or  Special  Term,  the 
court  may  allow  the  party  to  amend  upon  terms. 

The  general  tenor  of  the  Code,  undoubtedly,  is,  to  consider, 
upon  an  appeal,  the  General  Term  as  simply  a  revisory  tribunal, 
to  act  upon  the  record  or  case  as  it  finds  it ;  and  to  affirm,  reverse, 
or  modify  the  judgment  or  order  in  the  respect  mentioned  in  the 
notice  of  appe^,  and  as  to  any  or  all  the  parties.  It  possesses, 
also,  the  additional  power  of  reviewing  any  intermediate  order 
involving  the  merits  and  affecting  the  judgment. 

But  the  decision  of  the  Court  of  Appeals  seems  to  warrant  this 
court,  as  it  would  that  court,  to  consider  the  amendment  suggest- 
ed as  in  fstct  made,  or  to  disregard  the  defect.  If  the  counsel  of 
the  plaintiffs  considers  himself  safe  under  that  authority,  he  may 
take  an  affirmation  of  the  judgment  at  once.    We  do  not  consider 
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onrselyes  as  warranted  in  reveTsing  it  upon  the  ground  suggested. 
If  the  counsel  should  deem  it  prudent  to  apply  for  an  amend* 
ment  at  Special  Term,  he  can  do  so,  and  have  ^e  affirmance  of 
the  judgment  here  suspended. 

I^e  next  question  is,  Whether  the  plaintiff  can  sue  upon  this 
undertaking  without  making  the  other  obligees  or  promisees  par- 
ties 7  The  leading  cases  upon  this  point,  irrespective  of  the  Gode^ 
are  as  follows : — Eng$  v.  Ikmnithorm  (2  Burr.  1190) ;  Fordne  v. 
Park  (12  Mees  &  W.  146) ;  KnigMy  v.  Waiscm  (3  Ex.  Eep.  716 ; 
Shepard's  Touchstone,  by  Preston,  166);  Ehh  v.  Pardy  (6  Wend. 
629) ;  Dean  v.  HH/chcock  (2  Com.  888).  See,  also,  the  authorities 
cited  in  Piatt  on  Covenants,  128,  et  seq.  Lord  Mansfield,  in  the 
case  from  Burrows,  says,  "  The  language  of  severalty  or  joinder, 
and  not  the  interest,  is  the  test  of  the  quality  of  the  covenant 
quoad  covenantors."  And  the  same  rule  governs  as  to  covenant- 
ees. *^  It  has  been  held  in  a  series  of  cases,"  says  Mr.  Parsons, 
"  that  the  interest  which  the  covenantees  take  by  the  covenant, 
quite  irrespective  of  the  words  several^  and  joinder,  is  the  deci- 
sive test."  But  the  correct  rule,  as  stated  by  Mr.  Preston,  is  that 
by  express  words,  indicative  of  the  intention,  a  covenant  may  be 
joint,  or  joint  and  several,  to  or  with  the  covenantors  or  covenant* 
ees,  notwithstanding  the  interests  are  several.  Where  the  words 
are  ambiguous,  they  will  be  construed  according  to  the  interest 

In  KnigMy  v.  Waism,  (3  Ex,  Rep.  716)  Pollock,  Baron,  said : 
''  The  rule  is,  that  a  covenant  cannot  be  treated  as  joint  or  several 
at  the  option  of  the  covenantee.  If  a  covenant  be  so  constructed 
as  to  be  ambiguous,  that  is,  so  as  to  serve  either  the  one  view  or 
the  other,  then  it  wiU  be  joint  if  the  interest  be  joint,  and  it  wiU 
be  several  if  the  interest  be  several.  On  the  other  hand,  if  it  be 
in  its  terms  unmistakably  joint,  then,  although  the  interest  be 
several,  all  the  parties  must  be  joined  in  the  action.  So  if  the 
covenant  be  made  dearly  several,  the  action  must  be  several,  al- 
though the  interest  be  joint  It  is  a  question  of  construction. 
See  also,  Ehle  v.  Pardy  (6  Weni  629).  In  Pearce  v.  Eiickoock 
(2  Com.  888),  upon  an  attachment  under  the  absconding  debtor 
act,  the  defendant  executed  to  the  plaintiffs,  and  Peter  Y .  Lane, 
William  B.  Guild,  and  Ziba  N.  Kitchen,  (three  other  creditors 
who  had  come  in  under  the  attachment,)  a  bond  in  double  the 
raiouxxt  sworn  to  by  aU  the  attaching  creditor,  and  conditioned 
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to  pay  to  each  of  the  attaching  creditors  the  amount  justly  due  to 
him  firom  said  Condit  and  Peck ;  the  declaration  set  forth  the  in- 
debtedness of  these  parties  to  the  plaintiff  and  concluded  with 
the  usual  averments  of  the  forfeiture  of  the  bond,  etc.  On  de- 
murrer for  non-joinder  of  all  the  attaching  creditors,  the  Conmion 
Pleas,  on  the  authority  of  Arnold  v.  Talmadge^  (19  Wend  527,) 
held  the  objection  fatal.  On  appeal,  Chief-Justice  Jewett  said, 
that  at  the  common  law  the  objection  would  be  decisive.  He 
states  that  the  correct  rule  was  laid  down  by  Gibbs,  Ch.  J.,  in 
James  v.  Emery  (5  Price,  538),  with  the  qualification  stated  by 
Mr.  Preston :  "  That  rule  is,  that  a  covenant  will  be  construed  to 
be  joint  or  several  according  to  the  intei'est  of  the  parties  appear- 
ing upon  the  face  of  the  deed,  if  the  words  are  capable  of  that 
construction ;  not  that  it  will  be  construed  to  be  several  by  reason 
of  several  interests,  if  it  be  expressly  joint  I  think  that  is  the 
true  distinction.  In  this  case,  although  we  can  see  from  the  re- 
citals in  the  bond  that  the  obligees  had  separate  and  distinct  in- 
terests, yet  it  is  expressly  joint,  and  the  words  of  it  will  not  ad- 
mit it  to  be  construed  as  a  several  bond.  Therefore,  by  the  rule 
of  the  common  law,  the  action  could  not  be  sustained,  if  all  are 
living,  in  the  names  of  any  member  of  the  obligees  leas  than  all." 
He  then  proceeds  to  determine  that  the  statute  (2  R  S.  12,  §  57) 
created  an  exception  to  the  rule,  and  enabled  the  plaintiff  to  sue 
for  their  separate  interests.    Arnold  v.  Talmadge  is  overruled. 

Mr.  Justice  Bronson  dissented  as  to  this  latter  point,  but  re- 
peated the  rule  as  stated  by  the  presiding  Judge,  with  equal  pre- 
cision. The  covenant  will  be  construed  to  be  joint  or  severed 
according  to  the  interest  of  the  parties  appearing  on  the  fiace  of 
the  deed,  if  the  words  are  capable  of  that  construction;  but  it 
cannot  be  construed  to  be  several  by  reason  of  several  interests, 
if  it  be  expressly  joint" 

I  assume,  therefore,  that  upon  demurrer  to  this  complaint,  the 
objection  would  be  good.  The  whole  frame  of  the  undertaldng 
is  a  responsibility  to  the  five  defendants  named  in  the  title,  with- 
out a  word  to  import  a  separate  interest,  and  to  treat  it  as  on  its 
face  a  disjunctive  liability,  as  facts  might  afterwards  occur,  would 
be  contrary  to  sound  rules  of  pleading. 

But  the  objection  is  one  of  a  non-joinder  of  proper  parties,  and 
admitting  it  to  have  been  ground  of  arrest  of  judgment  before  the 
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Code,  yet  sections  144,  147,  148,  apply,  and  settle  that  it  is  too 
late  now  to  take  the  objection,  as  it  does  not  go  either  to  the  juris- 
diction or  to  show  the  entire  want  of  a  cause  of  action. 

The  remaining  point  on  the  part  of  the  defendants,  is  the  effect 
of  the  judgment  in  favor  of  the  Harbecks  upon  the  undertaking, 
and  payment  of  the  amount  recovered  by  them.  This  is  set  up 
in  the  answer  of  the  defendant  Colman  as  a  bar. 

If  plead  as  a  former  judgment,  the  answer  to  its  availability  is, 
that  it  is  not  between  the  same  parties,  nor  in  point  of  &ct  for  the 
same  cause  of  action.  That  cause  of  action  was  separated  by  the 
judgment  of  the  General  Term,  and  made  distinct  for  one  sum 
in  &vor  of  the  Harbecks,  and  for  another  in  &vor  of  the  present 
plaintiflfe. 

Nor  can  it  be  set  up  as  a  payment  or  satisfaction,  for  the  same 
reason.  Another  reply  is,  that  had  the  action  been  brought  in 
the  names  of  all  the  promisees  in  the  imdertaking,  and  upon  an- 
swer or  evidence,  all  the  facts  now  developed  had  been  made  out^ 
the  judgment  could  have  been  in  &vor  of  some  of  the  plaintiff, 
namely,  those  recovering,  and  against  the  others.  (Code,  §  274.) 
The  result  which  would  then  have  been  reached  is  precisely  the 
same  as  is  attained  in  the  present  suit. 

We  consider  that  the  judgment  must  be  affirmed,  with  costs  on 
the  appeal,  but  the  plaintifb  may  apply  as  before  suggested,  if  so 
advised. 


DAvni  R  Db  Wolf  v.  The  State  Mutual  Fibb  and  Ma- 
bine  Insurance  Compant. 

Action  upon  a  poliey  on  freight  The  cargo  was  salt  in  eacki,  and  a  large  portion 
of  the  contents  was  washed  out  by  an  accident  attributable  to  the  perils  of  the 
sea.    The  sacks  were  delivered,  some  entirely,  and  others  partially  empty. 

EM,  that  upon  the  principles  of  NeUon  ▼.  Btephenton,  (May  Term,  1866,)  the 
freight  was  lost  to  the  ship-owners ;  that  it  was  nearly  an  universal  rule,  that 
when  freight  could  not  be  recovered  from  the  shippers,  it  could  be  from  the 
underwriters,  in  a  policy. 

That  salt  and  sugar  were  to  be  deemed  soluble  articles  within  the  case  referred  to. 

(Before  Oaklet,  Gh.  J.,  Hoftman  and  SLoesoN,  JJ.) 
General  Tenn,  October,  I860. 
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The  action  was  brought  upon  a  policy  of  insurance,  executed 
in  favor  of  the  plaintiff  by  the  defendants,  upon  freight  to  the 
amount  or  sum  of  $1,600,  upon  all  kinds  of  lawful  goods  or  mer^ 
chandise  laden,  or  to  be  laden,  on  board  the  good  British  bark 
Bessie,  on  a  voyage  from  Liverpool,  Great  Britain,  to  Alexandria. 
The  policy  is  in  the  usual  form  against  "  the  seas,  men-of-war,  etc, 
and  all  other  perils,  losses,  and  misfortunes  whatever,  whereby 
the  said  freight,  or  any  part  thereof,  shall  be  lost." 

The  cargo  consisted  of  three  hundred  and  fifty-four  tons  of  com- 
mon salt,  contained  in  three  thousand  five  hundred  and  forty 
sacks,  which  were  shipped  in  Liverpool,  at  the  rate  of  twenty- 
eight  shillings  a  ton  for  freight,  and  five  per  cent,  primage. 

The  vessel  arrived  in  the  Potomac,  about  twenty-five  miles  from 
Alexandria,  her  destined  port,  and  was  there  so  cut  and  damaged 
by  the  ice  that  she  filled,  and  lay  on  her  beam  ends,  when  the 
water  flowed  in  and  through  her,  and  a  large  part  of  the  salt  was 
washed  out  of  the  sacks.  She  was  ultimately  raised  and  taken  to 
Alexandria.  It  was  there  found  that  two  thousand  seven  hun- 
dred and  ninety  of  the  sacks  were  entirely  empty,  four  hundred 
and  thirty-two  were  delivered  with  some  salt  in  them,  and  three 
hundred  and  eighteen  were  totally  lost  and  destroyed,  the  sacks 
themselves  not  being  delivered. 

The  sum  of  $226.88  was  paid  for  the  freight  of  the  salt  actually 
delivered,  and  payment  refused  for  the  rest  About  thirty-two 
tons  were  delivered. 

The  bill  of  lading  was  dated  in  Liverpool,  on  the  80th  of  No- 
vember, 1854,  and  was  in  the  usual  form. 

Judgment  was  rendered  by  Justice  Hoffman,  at  Special  Term, 
in  &,vor  of  the  plaintiff  for  $1859.07,  the  amount  adjusted  by  the 
parties,  from  which  the  present  appeal  is  brought . 

Toung,  for  the  plaintiff! 

Mouifyrie,  for  defendants. 

By  the  Court.  Hoffman,  J. — ^In  the  case  of  Nehon  v,  iSte- 
phensouj  (May  Term,  1856,*)  this  court  examined  the  subject  of 

*  Reported  6  Duer,  MS. 


^ 
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the  Telative  rights  and  obligations  of  shippers  and  shipowners  as 
to  fireight  of  liquids  contained  in  casks,  eta,  which  have  leaked 
oat  in  whole  or  in  part  The  following  were  the  conclusions  ar* 
liyedat: 

1st  The  owner  of  liquids  shipped  in  casks  of  any  description  is, 
in  the  first  instance,  chargeable  with  the  duty  of  supplying  proper 
casks,  and  would  presumptively  be  responsible  for  a  loss  arising 
bom  their  insufficiency  or  defects.  The  effect  of  an  unqualified 
bill  of  lading  is  to  transfer  this  presumptive  responsibility  to  the 
captain  and  owner  of  the  vessel.  They  ackaowledge  by  it  the 
good  condition  of  the  casks  upon  their  reception  on  board,  and 
engage  to  deliver  them  and  their  contents  as  described,  in  the 
same  condition. 

2d.  That  when  the  case  presents  nothing  else,  if  the  casks  be 
delivered  empty,  or  nearly  so,  and  the  actual  cause  of  the  leakage 
be  unknown  or  conjectural,  the  owners  of  the  vessel  lose  the 
freight  for  the  portion  not  delivered.  They  have  not  performed 
their  engagement  The  loss,  in  these  cases,  is  legally  attributable 
to  defective  stowage,  or  some  other  cause  over  which  the  master 
had  control,  and  for  which  he  has  engaged  to  be  responsible. 

8d.  As,  however,  a  bill  of  lading,  treated  as  a  receipt,  is  not 
conclusive,  it  is  open  to  the  ship-owner  and  master  to  prove  ex- 
plicitly that  the  casks  were,  in  fact,  unsound  or  badly  made,  and, 
in  such  a  case,  the  original  responsibility  of  the  owner  for  their 
condition  is  restored,  and  he  is  bound  to  pay  the  fireight 

It  is  an  obvious  conclusion,  fi*om  the  principles  thus  laid  down, 
that  when  the  loss  of  liquids  arises  solely  firom  the  perils  of  the 
sea,  although  the  casks  are  delivered,  and  it  is  the  case  of  an  ordi- 
nary bill  of  lading,  the  ship-owner  must  lose  his  fireight  It  is  this 
point  which  we  consider  was  settled  in  Frith  v.  Barker,  (2  John. 
Bep.  834). 

We  consider  the  principles  applicable  to  all  soluble  articles, 
such  as  sugar  and  salt    The  present  case  is  governed  by  them. 

It  was  clearly  a  loss  by  perils  of  the  sea,  attributable  solely  to 
that  cause,  and  without  a  fiiult  of  the  shipper.  The  freight  was 
not  earned,  and  could  not  have  been  recovered. 

It  follows,  as  nearly  an  invariable  result,  that  if  fi*eight  cannot 
be  recovered  from  the  shipper  or  his  agent,  it  is  to  be  recovered 
fix)m  the  insurers.  It  is  the  contingency  covered  by  the  policy. 
D.— VL  18 
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Justice  Nelson,  in  Hugg  v.  JTie  Augusta  Ins.  Co.,  (  7  Howard, 
604,)  thus  states  the  rule :  "  The  contract  of  insurance  upon  freight 
iS)  that  the  goods  shall  arrive  at  the  port  of  delivery  notwithstand- 
ing the  perils  insured  against,  and  that  if  they  fail  thus  to  arrive, 
and  the  owner  is  thereby  unable  to  earn  his  freight,  the  under- 
writer will  make  it  good." 

The  counsel  insists  that  the  character  of  the  goods  to  be  taken 
on  board  was  unknown,  and  had  they  been  known,  the  risk 
would  have  been  declined,  or  the  premium  increased.  The  an- 
swer is,  that  the  general  words  of  the  policy  cover  the  goods  in 
question,  and  the  underwriters  could  have  controlled  the  nature 
of  their  risk,  and  amount  of  premium,  by  special  clauses. 

It  is  also  urged  that  doubts  may  arise  as  to  what  are  soluble  ar- 
ticles, or  where  the  line  shall  be  drawn  between  articles  delivered 
in  specie,  though  deteriorated  in  quality,  and  articles  entirely 
wasted  away.  The  court  wiU  be  competent  to  meet  these  diffi- 
culties when  they  arise.  In  the  mean  time  nothing  is  more  ap- 
parent  than  that  experienced  underwriters  can  readily  frame,  what 
the  counsel  says  the  court  will  have  to  do,  a  specification  of  arti- 
cles of  this  description,  and  a  tariff  of  the  rates  of  premium  at 
which  they  will  consent  to  take  such  risks. 

We  consider  that  the  plaintiff  was  clearly  entitled  to  the  judg- 
ment he  obtained,  which  must,  therefore,  be  affirmed  with  costs. 


William  Bartlett  v.  Thomas  Carnley,  Sheriff  of  the  CSty 

and  County  of  New  York. 

Goods  were  shipped  aboard  a  vessel  bound  to  California,  and  a  bUl  of  lading  vat 
executed  by  the  master,  which  ultimately  oame  into  the  hands  of  a  party  in 
San  Francisco,  who  purchased  the  goods  which  it  expressed  to  be  shipped. 

Before  the  vessel  sailed  from  New  York,  the  goods  were  taken  by  the  sheriff  under 
an  attachment  against  the  freighter,  and  against  the  protest  of  the  master.  No 
indemnity  was  given  by  the  sheriff  or  his  principals^  though  demanded. 
Freight,  also,  was  required  but  not  paid. 

The  purchaser  in  San  Francisco  recovered  a  sum  of  money  for  the  omission  of  the 
master  to  deliver  the  goods  according  to  the  bill  of  lading.  The  action,  which 
was  for  the  recovery  of  the  goods,  was  brought  by  the  master,  and  the  goods 
had  been  delivered  to  him  under  the  Code.  The  only  question,  therefore,  wai^ 
whether  he  was  entitled  to  have  damages  for  their  removal  ? 
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Mtld,  that  the  fireighter  who  removes  goods  onoe  shipped  with  a  bill  of  lading  de- 
livered, can  only  reclaim  them  upon  payment  of  freight,  necessary  expenses 
of  nnloading,  and  indemnifying  the  party  for  any  difference  between  the  valae 
of  the  goods  at  the  port  of  lading,  and  what  the  master  or  shipowner  may  be 
obliged  to  pay  at  the  port  of  destination  xmdet  snch  bill  of  lading. 

The  French  and  foreign  authorities  upon  the  subject  were  cited  and  commented 
upon. 

BM,  that  the  act  of  1841  (Ch.  242)  carried  out  the  principle  of  general  commer- 
cial law,  and  the  bond  prescribed  would  cover  the  damage  and  loss  which  the 
shipowner  might  incur. 

(Before  Oaxut,  Ce.  J.,  Hoffman  and  Slosbon,  J.J.) 

Heard,  October  81 ;  decided,  November  22, 1866. 

Tms  action  was  commenced  on  the  10th  of  May,  1851,  to  re- 
cover possession  of  personal  property,  viz.,  of  seven  barrels  of 
oil  and  one  iron  safe,  alleged  to  be  held  by  the  plaintiff  as  a 
common  carrier  or  bailee,  and  which  were  seized  by  the  defend- 
ant on  or  about  the  18th  of  February,  1851.  The  complaint  de- 
mands the  return  of  the  goods  and  payment  of  the  damages  for 
the  detention. 

Under  this  complaint  and  the  usual  affidavit^  the  goods  were 
delivered  to  the  plaintiff. 

The  sheriff  set  up  in  his  answer,  that  one  Lucius  F.  Eeed,  being 
indebted  to  Flanders  &  Wright,  the  latter  procured  an  attachment 
on  or  about  the  17th  of  February,  1851,  from  one  of  the  Judges 
of  the  Superior  Court,  against  the  property  of  said  Beed,  directed 
to  him  as  sheriff;  by  virtue  of  which,  he  attached  the  goods  in 
question.  He  avers  that  such  goods  were  the  property  of  Beed; 
that  he  was  the  owner  thereof,  or  had  a  leviable  interest  therein. 
He  therefore  demanded  a  return  thereof,  or  payment  of  the  value 
with  damages  for  taking  and  withholding  the  same.  The  warrant 
of  attachment  was  annexed  to  the  answer. 

The  plaintiff  replied  on  the  3d  of  June,  denying  that  Beed 
was  the  owner  of  the  goods,  or  had  any  leviable  interest  therein. 
He  says  that  at  the  time  of  the  taking  he  was  and  is  master  of  the 
ship  Alert,  then  lading  in  the  port  of  New  York,  for  a  voyage  to 
San  Francisco ;  that  such  goods  were  shipped  on  board  such  ves- 
sel on  the  7th  and  8th  of  February,  1861,  and  that  he  executed  a 
bill  of  lading  to  the  shipper  thereof,  whereby  he  undertook  to 
deliver  the  goods,  with  other  goods  therein  mentioned,  at  San 
Francisco,  imto  Schultz  and  Griffen,  or  their  assigns,  they  paying 
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freight)  etc. ;  that  the  bill  of  lading  waa  issued  before  the  issuing 
of  the  attachment,  and  before  any  claim  or  demand  for  such 
goods ;  that  he  is  a  common  carrier  for  hire  and  reward,  and  has 
bestowed  labor  and  expense  about  the  receipt  and  custody  thereof; 
that  neither  the  defendant  nor  Flanders  &  Wright,  have  ever  ten- 
dered to  him  or  to  the  owners  of  such  ship,  any  security  for. the 
expenses  of  unloading  such  goods,  and  the  detention  of  the  ship 
for  that  purpose,  as  is  required  by  the  statute  in  such  case  provi- 
ded, nor  offered  to  pay  the  freight  and  primage  due  on  such 
goods,  nor  offered  any  indemnity  against  the  claims  of  the  ship- 
pers or  consignees  of  such  goods. 

Prior  to  June,  1852,  a  trial  had  taken  place,  and  a  verdict  was 
rendered  for  the  plaintiff,  subject  to  the  opinion  of  the  court  at 
General  Term.  On  the  26th  of  June,  1852,  a  new  trial  was  or- 
dered,  and  leave  was  given  to  the  .plaintiff  to  serve  a  supplemental 
reply,  and  to  the  defendant  to  amend  his  answer,  and  a  conmiis- 
SLon  was  allowed  to  issue  to  San  Francisco,  to  take  the  testimony 
of  E.  M.  Burr ;  but  a  condition  was  imposed  in  this  order,  that 
the  plaintiff  stipulate  in  writing,  to  admit  on  the  trial  that  the 
property  seized  by  the  sheriff  was  the  property  of  Lucius  F. 
Beed  at  the  time  of  the  shipment  thereof,  and  that  the  bill  of  la- 
ding which  had  been  delivered  to  Beed,  had  not  been  transferred 
at  the  seizure ;  and;  also,  that  the  shipper  and  Beed  were  the  same 
person. 

The  issues  raised  by  the  pleadings  were  tried  before  Oakley, 
Ch.  J.,  and  a  jury,  on  the  18th  of  June,  1856,  and  a  verdict  wad 
taken  for  the  plaintiff  subject  to  the  opinion  of  the  court  at  Gen- 
eral Term,  and  with  liberty  to  the  court  to  fix  the  amount  of 
damages  that  either  party  might  be  entitied  to  recover,  and  with 
liberty  to  order  judgment  for  the  defendant,  or  a  dismissal  of  the 
complaint.  The  following  are  the  material  &ots  established  by 
the  evidence  on  the  trial : 

Upon  the  trial,  certain  receipts  for  the  goods  were  produced, 
signed  by  one  J.  L.  Boberts  in  favor  of  John  Brown.  The  stip- 
ulation meets  this  difference,  by  admitting  that  Brown  and  Beed 
were  the  same  persons.  The  oil  and  safe  were  taken  firom  the 
ship  by  the  sheriff  three  or  four  days  after  the  delivery  of  these 
receipts,  which  was  on  the  6th  and  10th  of  February,  1851. 

Tixe  plaintiff  was  the  master  of  the  ship,  and  she  sailed  from 
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New  York  in  March,  1851.  The  receipts  signed  by  Eoberts  were 
surrendered  when  the  bills  of  lading  were  given.  The  one  pro- 
duced was  signed  by  the  plaintiff,  and  is  dated  the  11th  of  Feb- 
ruary, 1861.  It  was  admitted  that  the  oil  and  safe  were  taken  on 
the  18th  of  February,  and  that  they  were  worth  $800. 

The  witness  Burr,  examined  under  the  order  for  a  commission 
before  stated,  proved  that  his  firm  of  Burr,  Matson  &  Co.,  were 
possessed  of  a  bill  of  lading,  described  in  the  interrogatory,  aa 
the  same  as  that  produced.  They  were  possessed  of  it  in  the  fall 
of  1851,  and  had  purchased  it  from  the  firm  of  Eeed  &  Castree, 
He  supposes  it  to  be  in  possession  of  his  former  partners.  It  was 
paid  for  in  the  fall  of  1851.  About  $700  was  paid.  The  articles 
enumerated  were  delivered  except  the  oil  and  the  safe.  For  that 
deficiency,  a  demand  was  made  on  the  consignees  of  the  ship,  Gt, 
M.  Shaw  &  Co.,  who  paid  them  $850  or  $400.  The  precise  sum 
he  cannot  state.  At  the  time  of  the  purchase,  his  firm  had  no 
knowledge  of  the  attachment  upon  the  goods,  or  against  Beid. 
The  bill  of  lading  was  indorsed,  as  he  believes,  by  Schultz  and 
Grriffen. 

This  testimony  was  objected  to  by  the  defendant. 

Judgment  was  obtained  against  Beed  in  the  attachment  suit^  on 
the  22d  of  May,  1851,  for  $168  damages  and  costs. 

It  was  proven  that  the  captain  refused  to  aid  in  the  removal  of 
the  goods ;  that  the  sheriff's  officer,  with  the  aid  of  persons  em* 
ployed  by  him,  effected  it ;  and  that  the  safe  and  oil  were  in  sight 

It  was  also  proven  by  the  owner  of  the  vessel,  that  upon  the 
seizure,  the  captain  claimed  indemnity  for  expenses,  and  for  what 
he  should  have  to  pay  at  San  Francisco ;  also,  that  the  goods  had 
been  shipped  and  freight  earned,  and  claim  was  made  for  that 
The  ship  was  chartered  to  E.  B.  Sutton  k  Co.,  for  the  voyage, 
and  they  were  entitled  to  the  freight  They  were  to  pay  fifty 
cents  a  foot 

Wm.  H,  Leonard^  for  the  plaintifl^  argued  as  follows : 

The  goods  in  question  being  in  possession  of  the  plaintiff,  as  a 
common  carrier  or  bailee,  he  had  aspecial  property  in  them,  sufficient 
to  maintain  an  action  against  any  wrong-doer  (Code,  §  207 ;  Story 
on  Bailments,  §§  98,  94).    The  defendant  was  a  wrong-doer,  he 
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had  no  right  to  levy  the  attachment  upon  the  goods  in  question 
without  executing  a  bond  to  the  master  or  owners  of  the  ship,  in 
conformity  to  the  provisions  of  the  statute.  (Laws,  1841,  chap. 
142,  §  1.)  The  plaintiff  is  entitled  to  judgment  for  a  return  of 
the  goods  and  the  damages  which  he  has  sustained. 

A.  SL  Vanderpool,  for  the  defendant,  insisted  that  the  defendant 
was  entitled  to  judgment  upon  the  grounds  inter  aUa,  that  it  was 
his  duty  upon  serving  the  attachment,  to  take  possession  of  the 
goods,  and  that  the  statute  of  1841  was  not  applicable  to  attach- 
ments issued  under  the  provisions  of  the  Code. 

By  thb  Court.  Hoffman,  J.  —  We  shall  assume  in  this 
case,  that  the  plaintiff  represents  every  interest  which  could  be 
affected  by  the  seizure  of  the  property  in  question,  and  may  re- 
cover all  the  damages  resulting  from  such  seizure  to  any  one 
whose  title,  or  claim,  he  could  possibly  represent 

The  case  is  then  presented,  of  goods  shipped  on  board  a  vessel 
about  to  sail,  (but  which  had  not  yet  broken  ground,)  being  seized 
by  a  creditor  of  the  shipper  under  lawftd  process,  and  re-landed 
under  protest  What  damages  can  the  ship-owner  legally  de- 
mand? 

He  would  be  entitled,  in  the  first  place,  to  all  the  expenses  at- 
tending the  imlading  of  the  goods.  In  the  present  instance  this 
labor  and  expense  were  borne  by  the  sheriff  and  his  assistants. 
The  master  declined  to  render  any  service ;  and  the  plaintiff  has 
not  given  any  proof  of  a  charge  or  expense  incurred  by  him.  The 
vessel  was  not  detained  in  consequence  of  the  defendant's  pro- 
ceedings. By  the  ordinary  rule,  the  fireight  to  be  paid  includes 
the  compensation  for  lading  the  goods.  If  freight,  or  its  equiva- 
lent, can  in  this  case  be  recovered,  such  expenses  could  not  be  re- 
covered separately.    {OuUing  v.  Lyons^  1  Bos.  and  Pull.  634.) 

These  observations  dispose  of  the  expenses  attending  the  lading 
and  unlading. 

The  next  question  is,  whether  the  plaintiff  is  entitled  to  recover 
the  freight  he  would  have  earned,  had  the  goods  been  transported 
and  delivered  ?  It  is  urged  that  the  shipper  would  not  have  been 
responsible  for  freight,  had  he  voluntarily  withdrawn  the  goods 
before  the  voyage  was  commenced.     "  Freight  is  the  price  dl  cai^ 
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riage,  not  of  receiving  goods  to  be  carried."  (Smith's  Mercantile 
Law,  p.  185.)  Accordingly,  in  Blake  v.  Diaxm^  (2  Bos.  and  Pull. 
321,)  the  Court  of  Common  Pleas  determined  that,  supposing  an 
action  would  lie  for  money  agreed  to  be  paid  beforehand  for  re- 
ceiving on  board  goods  to  be  transported,  it  could  not  be  declared 
upon  as  an  agreement  to  pay  freight 

StiU,  this  seems  rather  an  objection  to  the  nature  of  the  de- 
mand, and  form  of  the  action,  than  to  the  existence  of  a  right 

Another  class  of  cases  approaches  nearer  to  the  present  ques- 
tion. Such  cases  relate  to  an  action  for  the  violation  of  a  charter- 
party  to  load  a  ship,  in  whole  or  in  part.  Damages  may  be  re- 
covered, in  estimating  which,  the  benefit  arising  from  taking  goods 
of  other  persons  may  be  deducted.  (Abbott  on  Shipping,  277 ; 
de    H^scher  v.  McGrea,  24  Wendell,  208.) 

In  this  last  case  the  action  was  for  dead  freight  The  party  had 
stipulated  to  fill  so  many  tons  of  measurement,  at  a  particular 
price  per  ton,  and  failed  to  do  so.  The  court  held,  not  merely 
that  the  master  could  fill  up  the  deficiency,  and  thus  the  price  un- 
der the  charter-party  be  reduced,  but  that  he  was  bound  to  do  so 
if  goods  were  offered.  The  rule  that  the  charterer  was  liable  for 
deficient  freight  was  admitted,  but  was  thus  qualified.  The  decis- 
ion that  it  is  the  master's  duty  to  take  the  new  freight  has  not  es- 
caped criticism.    (Henderson's  Maritime  Law,  §  193.) 

These  authorities  bear  upon  the  present  question,  but  do  not 
decide  it  The  withdrawal  of  goods  after  they  are  shipped  is  a 
peculiar  case. 

The  subject  is  governed  by  express  provisions  in  the  French 
and  other  foreign  maritime  codes. 

The  Bhodian  Law  condemned,  without  any  distinction,  the 
merchant  who  withdrew  his  goods  from  a  ship,  to  the  payment 
of  the  whole  freight  The  Ouidon  de  la  Mer  directed,  that  if  he 
could  not  agree  with  the  master  he  should  pay  a  moiety. 

The  ordinance  of  the  Marine  of  France  (Art.  6)  is,  that  if  a 
vessel  is  laden  by  different  shippers,  (a  cuiUette,)  by  the  quintal  or 
ton,  and  the  shipper  wishes  to  retire  the  goods  before  her  depart- 
ure, he  may  have  them  discharged  at  his  own  expense,  upon 
paying  a  moiety  of  the  freight  The  291st  Article  of  the  Code 
of  Commerce  is  to  the  same  effect 

Bat  the  hirer  of  a  vessel  by  a  charter-party,  that  is,  of  the  vessel, 
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pajB  the  whole  £reight  agreed  upon,  whatever  qaantity  of  goods 
he  puts  in  the  ship.  This  distmction  has  employed  the  critical 
aonmen  of  the  French  commentators  to  explain  and  defend  it. 
(Valin.  Pothier.  Boulay-Paty.) 

The  Code  of  Commerce  also  provides  that  the  shipper  shall 
bear  the  expense  of  lading,  imlading,  and  also  of  relading  any 
other  goods  which  it  shall-  be  found  necessary  to  displace,  as  well 
as  of  the  demurrage.  (Art  291.  See  Boulay-Paty  Droit  Comr 
mercial^  tome  2,  p.  880.) 

We  perceive  in  these  regulations  the  effort  to  fix  some  reason- 
able  rule  of  compromise  and  compensation  where  the  service  for 
which  fi^ight  is  strictly  due  has  never  been  performed,  and  the 
shipper,  by  breaking  his  engagement,  deprives  the  shipowner  of 
a  probable  benefit. 

But  the  English  rule  appears  to  be  settled  in  accordance  with 
the  Bhodian  Law,  and  makes  the  merchant  responsible  for  the 
whole  fireight  of  the  articles  withdrawn.  Mr.  Abbott  says :  "  A 
merchant  who  has  laden  goods  cannot  have  them  relanded  and 
delivered  to  him  without  paying  the  jfreight,  and  indemnifying 
the  master  against  the  consequences  of  any  bill  of  lading  signed 
by  him."    (On  Shipping,  p.  581,  4th  edition.) 

The  subject  was  fiilly  examined  in  the  late  case  of  IKndaJtl  v. 
Tayhr  (28  L.  &  Eq.  Rep.  p.  216,  Queen's  Bench,  1854).  The 
declaration  stated  that  certain  goods  had  been  received  on  board 
a  vessel  of  the  plaintiff's,  for  conveyance  from  London  to  Port 
Phillip,  upon  the  terms  that  two  months  after  the  sailing  of  the 
vessel,  fireight  and  primage  should  be  paid  in  advance.  There 
was  an  averment  that  two  months  had  elapsed  since  the  sailing 
of  the  vessel,  of  a  demand  of  the  freight  and  primage,  and  that 
the  defendant  had  not  paid  the  amount 

Plea.  That  after  the  receipt  on  board  of  the  goods,  and  after  a 
reasonable  time  for  the  vessel  to  have  sailed,  and  a  reasonable 
time  before  she  sailed,  the  defendant  demanded  a  return  of  the 
goods,  and  gave  the  plaintiff  notice  that  he  did  not  wish  the  same 
carried  and  transported;  and  required  a  re-delivery  to  him,  but  the 
plaintiff  wholly  omitted  so  to  do,  and  afterwards  sailed  with  the 
said  goods,  against  the  wiU  of  the  defendant. 

jReplication.  That  before  the  defendant's  demand  for  the  de- 
liVeiy  of  the  said  goods,  two  bills  of  lading  had  been  signed  and 
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delivered  by  the  master,  engaging  to  deliver  the  goods  to  B.  &  Oo. 
at  Port  Phillip,  or  their  assigns,  one  of  -which  parts  was  trans- 
mitted to  the  said  B.  &  Co.  by  the  defendant.  That  the  defendant 
had  not,  at  any  time,  paid  or  offered  to  pay  the  freight  in  the 
declaration  mentioned,  nor  returned  or  offered  to  return  the  said 
part  of  the  bill  of  lading,  nor  offered  to  indemnify  the  plaintiff 
against  any  claim  or  right  which  B.  &  Co.,  or  any  assignee  of  the 
bill  of  lading,  might  have. 

Its/oinder.  That  B.  &  Co.  were  the  agents  of  the  defendant,  and 
the  said  bill  of  lading  was  sent  to  them  by  the  defendant  to  be 
held,  and  was  held  by  them  as  such  agents,  and  not  otherwise; 
and  that  the  defendant  had  always  been  and  continued  the  legal 
owner  of  the  goods. 

Lord  Campbell,  in  delivering  the  judgment  of  the  court,  said: 
"We  entirely  agree  to  the  law  as  laid  down  by  Lord  Tenterden 
in  his  treatise,"  quoting  the  passage  above  cited.  "  By  the  usage 
of  trade,  the  merchant,  if  he  re-demand  the  goods  in  a  reasonable 
time  before  the  ship  sails,  is  entitled  to  have  them  delivered  back 
to  him,  on  paying  the  freight  that  might  become  due  for  the  car- 
riage of  them,  and  on  indemnifying  the  master  against  the  conse- 
quences of  any  bill  of  lading  signed  for  them ;  but  these  are  con- 
ditions to  be  performed  before  the  original  contract  can  be  affected 
by  the  demand  of  the  goods." 

"  That  if  any  doubt  could  be  raised  upon  this  question,  irre- 
spective of  the  bills  of  lading,  we  think  the  action  would  still  be 
maintainable.  After  the  master,  at  the  request  of  the  defendant, 
had  signed  bills  of  lading  for  the  goods,  making  them  deliverable 
to  a  consignee  at  the  port  of  destination,  one  of  which  bills  of 
lading  they  had  transmitted  to  their  consignee,  it  is  quite  clear 
that  the  defendants  had  no  right  to  the  re-delivery  of  the  goods  at 
the  port  of  outfit,  on  merely  demanding  them.  The  consignee, 
though  agent  of  the  shipper,  might  have  had  authority  to  indorse 
the  bill  to  a  purchaser  of  the  goods,  who,  as  assignee  of  the  bill 
of  lading,  for  a  valuable  consideration,  would  have  become  their 
proprietor,  and  entitled  to  demand  them  from  the  master." 

Eeferring  to  Thompson  v.  Dening,  (14  Meeson  k  Wels.  403,) 
Lord  Campbell  says :  "  An  action  of  contract  on  the  bill  of  lading 
by  the  endorsee  of  the  bill  might  not  lie ;  but  in  respect  of  his 
property  in  the  goods,  he  might  have  maintained  an  action  against 


202  CASES  IN  THE  SUPERIOR  COURT. 

■  -IMI  I      ■  P  ■■  ■  ■     II  ■       11  ■»-»  ■■■■■■  ■  -■■■—  ■  ■^■1.  ■  ^^^^^M^^^— — 0 

Bartlett  v.  Carnley. 

the  master  for  detaining  or  conyerting  them,  and  the  master  would 
be  estopped  from  denying  that  he  had  the  goods  after  the  declara- 
tion  in  the  bill  of  lading,  on  the  faith  of  which  the  endorsee  had 
bought  and  paid  for  them." 

Considering  the  law  to  be  as  stated  by  Mr.  Abbott,  and  sustained 
by  the  case  cited,  we  see  no  valid  distinction  between  the  case  of 
an  owner  seeking  to  withdraw  his  goods  after  a  shipment,  and  that 
of  an  attaching  creditor  taking  them.  As  between  the  ship- 
owner or  master  and  such  creditor,  the  rights  and  obligations  must 
be  the  same. 

In  this  view,  then,  the  statute  of  1841  (ch.  242,  §  1)  may  be 
considered  as  carrying  out  the  legal  rule,  and  the  bond  therein 
prescribed  to  be  given,  will  furnish  security  for  what  the  law  will 
oblige  the  creditor  or  sheriff  to  pay.  Such  bond  is  conditioned 
"  to  pay  the  owner  or  master  all  expenses,  damages,  and  charges, 
which  may  be  incurred  by  such  owner  or  master,  or  to  which  they 
may  be  subjected  by  unloading  such  goods  &om  the  vessel,  and 
for  all  necessary  detention  of  such  vessel  for  that  purpose."  It  is 
also  provided,  that  if  such  bond  be  not  executed,  the  goods  may 
be  transported  and  delivered  according  to  their  destination,  not- 
withstanding the  attachment.  ' 

As,  then,  the  liability  insisted  upon  exists  upon  principles  of 
general  law,  independently  of  the  statute,  we  need  not  inquire 
whether  the  latter  law  remained  in  force  since  the  Code ;  or  if  it 
has,  whether  the  omission  to  give  the  security  prescribed  affects 
the  attachment;  or  what  other  consequences  might  result  from 
that  neglect.  The  result  of  our  opinion  is,  that  the  plaintiff  is  en- 
titled to  a  judgment  on  the  verdict  for  damages  to  be  adjusted. 

The  admitted  value  of  the  goods  in  New  York  was  $300,  which 
was  received  by  the  plaintiff.  He  had  to  pay  $350  or  $400  in 
San  Francisco  for  the  non-delivery  of  the  goods  seized  here.  It 
is  not  stated  in  the  case,  whether  the  freight  was  deducted  before 
such  payment  was  made.  The  presumption  is,  that  it  was.  If 
so,  there  would  be  no  freight  to  be  paid  now ;  but  if  otherwise, 
it  is  to  be  allowed.  The  plaintiff  insists  upon  his  right  to  it,  and 
we  have  therefore  discussed  the  question. 

The  counsel  agreed  that  the  damages  should  be  settled  by  one 
of  the  Judges  who  heard  the  appeal. 

The  judgment  will,  therefore,  be  for  the  plaintiff,  the  amoxmt 
to  be  adjusted  by  one  of  the  Judges,  upon  notice. 
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Thomas  Flynn  v.  Mathbw  MoKeon. 

Although  a  contract  under  seal  fixes  the  time  for  its  performance,  that  time  may 
be  extended  by  a  parol  agreement. 

Parol  evidence  of  an  agreement  was  introduced  in  the  case,  to  prove  a  rescission 
of  the  sealed  contract  by  mutual  consent  When  this  is  admissible,  parol  evl- 
vidence  to  show  re-instatement  of  the  contract  by  like  consent,  is  equally  ad- 
missible ;  and  the  evidence  was  to  that  effect 

It  \b  the  duty  of  a  vendor  to  prepare  and  tender  a  deed,  if  he  insists  upon  a  specifio 
performance. 

When  the  vendor  and  vendee  have  fixed  upon  a  time  and  place  for  performance, 
and  the  vendee  attends,  and  is  prepared  to  do  all  the  contract  requires  of  him, 
and  the  vendor  neglects  to  attend,  an  action  will  lie  by  the  vendee  to  recover 
the  depodt-money  paid  by  him. 

(Before  Oaklst,  Oh.  J.,  Hotfhan  and  Slosson,  J.J.) 
October  29;  November  22,  1866. 

Appeal  from  a  judgment  entered  in  fevor  of  the  plaintiffe, 
upon  a  verdict  for  the  sum  of  $437.61. 

The  action  was  brought  upon  the  following  contract : — 

"  Articles  of  agreement  made  imd  entered  into  the  27th  day 
of  October,  one  thousand  eight  hundred  and  fifty-four,  between 
Mathew  McKeon,  of  New  Brighton,  Richmond  County,  State  of 
New  York,  of  the  first  part,  and  Thomas  Flynn,  mason,  of  the 
second  part,  in  manner  following :  the  said  party  of  the  first  part, 
in  consideration  of  the  sum  of  two  hundfed  and  fifty  dollars  to 
him  duly  paid,  hereby  agrees  to  sell  unto  the  said  party  of  the 
second  part,  all  that  certain  piece  or  parcel  of  land,  with  the  build- 
ing thereon,  situate  and  known  as  No.  116  East  22d  street,  in  the 
city  of  New  York,  for  the  sum  of  three  thousand  two  hundred 
dollars,  which  the  said  party  of  the  second  part  hereby  agrees  to 
pay  to  the  said  party  of  the  first  part,  bb  follows : 

The  consideration  above  mentioned  $250 

Upon  the  delivery  of  the  deed  950 
And  the  balance  by  mortgage  at  seven  per 

cent,  interest,  2,000 

$8,200 
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'^  And  it  is  further  agreed  by  and  between  the  said  parties  that 
the  possession  of  said  premises  is  to  be  delivered  on  the  first  day  of 
November,  1854,  and  the  deed  to  be  delivered  on  the  15th  day  of 
November,  1864,  and  also,  that  the  mortgage  is  to  bear  interest 
from  the  first  day  of  November  as  above,  and  the  said  party  of 
the  first  part,  on  receiving  such  payment  at  the  time  and  in  the 
manner  above  mentioned,  shall,  at  his  own  proper  costs  and  ex- 
pense, execute  and  deliver  to  the  said  party  of  the  second  part,  or 
to  his  assigns,  a  proper  deed  for  conveying  and  assuring  to  him  or 
them  the  fee  simple  of  the  said  premises,  free  from  all  imcum- 
brances,  which  deed  shall  contain  a  general  warranty,  and  the 
usual  full  covenants ;  and  it  is  imderstood  that  the  stipulations 
aforesaid  are  to  apply  to  and  bind  the  heirs,  executors,  adminis- 
trators, and  assigns  of  the  respective  parties. 

"  In  witness  whereof  the  parties  to  these  presents  have  hereunto 
set  their  hands  and  seals,  the  day  and  year  first  above  written. 

"Mathew  McKeon,  [l.s.] 
"Thomas  Fltnn,  [l.s.] 

"  Sealed  and  delivered  in  presence  of 

The  action  came  on  to  be  tried  before  Mr.  Justice  Bosworth, 
and  a  jury,  on  the  6th  of  February,  1856.  Upon  the  plaintiff's 
resting,  the  defendant  moved  to  dismiss  the  complaint,  which  mo- 
tion was  denied.    The  defendant  then  entered  upon  evidence. 

The  cause  being  ended,  the  learned  Judge  charged  as  follows: 

There  is  no  controversy  in  relation  to  the  amount  which  the 
plaintiff  is  entitled  to  recover,  if  entitled  to  recover  at  all.  It  is 
conceded  to  be  the  principal  sum  of  two  hundred  and  fifty  dollara, 
and  interest,  which  together  amounts  to  two  hundred  and  eighty- 
nine  dollars  and  thirty-seven  cents.  It  is  unnecessary,  therefore, 
for  you  to  determine  the  amount  of  plaintiff's  damages.  I  shall 
submit  to  you  certain  questions  of  fact  in  writing,  to  each  of  which 
you  will  answer  "  Yes"  or  "  No,"  according  as  upon  the  evidence 
you  shall  determine  the  truth  to  be.     The  first  question  is  this: 

Did  McKeon,  on  the  15th  of  November,  1854,  tender  to  Flynn 
the  deed  shown  to  the  witness  Jarvis,  and  demand  of  Flynn  the 
payment  of  nine  hundred  and  fifty  dollars,  and  a  bond  and  mort- 
gage for  two  thousand  dollars? 

If  you  believe  the  testimony  of  Jarvis,  and  that  the  deed  pro- 
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duced  in  court  is  the  one  which  he  says  was  tendered  in  his  pres- 
ence, thi?  question  should  be  answered  affirmatiyely. 

The  second  question  is  this : 

If  you  answer  "  Yes"  to  the  above  question,  then  state  whether 
Flynn  unconditionally  refused  to  accept  the  deed,  and  pay  nine 
hundred  and  fifty  dollars,  and  give  his  bond  and  mortgage  for  two 
thousand  dollars? 

K  Flynn  stated  no  reason  for  refusing  to  accept  the  deed,  and  pay 
the  nine  hundred  and  fifty  dollars,  and  execute  the  bond  and  mort- 
gage for  two  thousand  dollars,  your  answer  to  this  question  should 
be  *'  Yes."  K  he  made  no  objections  to  accepting  the  deed,  except 
that  the  lot  was  not  as  large  as  he  supposed,  but  did  make  that 
objection,  you  should  give  the  same  answer,  as  there  is  no  pretence 
that  the  deed  does  not  embrace  all  the  land  covered  by  the  con- 
tract But  if  you  believe,  from  the  evidence,  that  he  objected  to 
accept  the  deed,  on  the  ground  that  the  property  was  encumbered, 
and  was  ready  to  accept  and  perform  on  his  part,  on  receiving  an  ^ 
unencumbered  title,  your  answer  to  the  question  should  be  in  the 
negative. 

The  third  question  is  this : 

Did  either  of  the  interviews  at  Mr.  Dickinson's  office,  testified 
to  by  him,  when  both  him  a^d  McKeon  were  present^  take  place 
before  the  15th  of  November,  1854  ? 

This  question  should  be  answered  in  the  affirmative,  if  you  be- 
lieve that  the  interview  took  place  before  the  15th  of  November, 
1854,  between  the  plaintiff  and  defendant,  in  which  Mr.  Dickinson 
stated,  that  time  beyond  that  date  would  be  necessary  to  examine 
the  title ;  and  in  which  the  plaintiff  stated  that  he  would  not  be 
ready  to  perform  on  that  day.  K  that  interview  was  after  the 
15th  of  November,  you  should  answer  the  question  in  the  neg- 
ative. 

The  fourth  question  is : 

Was  Flynn  at  the  office  of  Judah  &  Dickinson  on  the  4th  of  Jan* 
uary,  1855,  for  the  purpose  of  and  prepared  to  pay  McKeon  nine 
hundred  and  fifty  dollsj^  and  give  him  a  bond  and  mortgage  for 
two  thousand  dollars,  on  receiving  a  deed  of  the  premises  which 
would  convey  a  good  title  to  them? 

If  Flynn  was  at  the  office  of  Judah  &  Dickinson  on  the  4th  of 
January,  1855,  having  nine  hundred  and  fifty  dollars  under  his 
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power  and  control  to  be  paid  to  defendant,  and  for  the  purpose 
of  paying  it  to  him  and  accepting  a  deed,  and  executing  a  bond 
and  mortgage  for  the  two  thousand  dollars,  on  being  offered  a 
deed  which  would  convey  a  good  and  unencumbered  title  to  the 
premises,  this  question  should  be  answered  in  the  affirmative. 

There  is  no  conflict  of  evidence  as  to  any  other  matters  of  &ct 
necessary  to  be  known,  in  order  to  determine  the  rights  of  the 
parties  in  this  action. 

On  receiving  your  verdict  the  court  will  direct  such  a  judgment 
to  be  entered  as  in  its  view  the  law — ^arising  upon  the  &cts,  as  you 
shall  find  them  in  respect  to  the  questions  submitted  to  you,  and 
upon  the  undisputed  fects  of  the  case — ^may  require. 

To  each  of  the  questions  submitted,  except  to  the  second  one, 
the  jury,  by  their  verdict  in  writing,  answered  "  Yes ;"  and  to  the 
second  question  they  answered  "  No." 

And  the  said  Justice  thereupon  ordered  a  judgment  to  be  en- 
tered for  the  plaintiff,  for  the  sum  of  two  hundred  and  eighty-nine 
dollars  and  thirty-seven  cents ;  to  which  decision  and  order  the 
counsel  of  the  defendant  did  then  and  there  except 

Mr.  Raddiff^  for  the  appellant. 

Mr,  Judah^  for  defendant 

By  the  Coukt.  Oakley,  Ch.  J. — ^The  view  we  have  taken 
of  the  case  will  dispense  with  any  minute  examination  of  many 
points  made  by  the  parties. 

The  written  agreement  between  them  provided  that  possession 
should  be  given  on  the  Ist,  and  the  deed  delivered  by  McKeon, 
the  defendant,  on  the  15th  of  November,  1864.  It  was  dated  the 
27th  of  October  of  that  year.  Two  hundred  and  fifty  dollars 
were  paid  down  by  the  plaintiff,  and  he  was  to  pay  $950  more 
upon  the  delivery  of  the  deed. 

In  the  first  place,  we  consider  it  AiUy  settled,  that  even  upon  a 
contract  under  seal  fixing  a  period  for  performance,  that  period 
may  be  extended  by  a  parol  agreement  In  the  next  place,  the 
jury  have  found  that  an  interview  took  place,  prior  to  the  15th  of 
November,  at  Dickinson's  office,  and  at  that  interview  it  was  in 
substance  agreed  there,  that  the  time  would  have  to  be  extended. 
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We  ¥all  then  suppose,  that  the  jury  had  answered  the  second 
question  put  to  them  by  the  Judge,  without  a  word  of  qualifica- 
tion ;  that  is,  that  they  had  answered  that  Flynn  unconditionally 
refused  to  accept  the  deed  and  pay  the  $950,  and  give  his  bond 
and  mortgage.  The  defendant  says,  that  tbey  could  find  nothing 
else  upon  the  evidence. 

Upon  that  assumption,  the  case  is  presented  of  a  parol  agree- 
ment between  the  parties,  that  the  agreement  should  be  treated  as 
at  an  end,  and  each  of  them  discharged.  K  parol  evidence  is 
competent  to  establish  such  a  mutual  rescission,  the  same  evidence 
is  competent  to  prove  a  subsequent  re-instatement  of  the  contract. 
Sucb  evidence  exists  in  the  case,  and  is  decisive. 

The  Judge  stated  that  there  was  no  conflict  of  evidence  as  to 
any  other  matter  of  fact  necessary  to  be  known,  in  order  to  de- 
termine the  rights  of  the  parties,  than  those  he  had  submitted ; 
and  this  leaves  the  testimony  of  Dickinson  uncontroverted.  That 
testimony  proves  that  negotiations  for  fulfilment  of  the  contract 
were  resumed  and  carried  on  after  the  15th  of  November ;  several 
days  were  fixed  by  the  defendant  for  that  purpose,  and  finally,  the 
4th  of  January,  1856,  definitely  agreed  upon. 

On  that  day,  the  plaintiff  and  his  associate  in  the  purchase, 
Fogarty,  attended  at  Dickinson's  office,  and  the  jury  have  found, 
that  the  plaintiff  was  there  for  the  purpose  of,  and  prepared  to 
pay,  McKeon  $950,  and  give  him  a  bond  and  mortgage  for  $2000 
on  receiving  a  deed  of  the  premises,  which  should  convey  a  good 
title.    The  defendant  neglected  to  attend. 

The  question  comes  then  to  this.  Whether  the  plaintiff  was 
bound  to  do  more  than  he  has  done  or  was  prepared  to  do,  as 
found  by  the  jury.  It  is  said  he  was  to  make  an  actual  tender  of 
a  deed  to  be  executed  by  the  defendant,  and  an  actual  tender  of 
his  own  bond  and  mortgage. 

The  English  practice,  requiring  the  vendee  to  tender  a  deed, 
has  never  prevailed  in  this  state.  It  is  naturally  the  duty  and 
office  of  the  vendor  to  have  it  prepared. 

The  cases  are  collected  in  "Sugden's  Law  of  Yendors,"  p.  247, 
to  which  should  be  added  Wells  v.  Smith  (2  Ed.  Oh.  Eep.  78,  and 
7  Paige,  22,  on  appeal). 

In  our  opinion,  there  is  nothing  in  any  of  the  cases  in  our  own 
court  to  interfere  with  the  proposition,  that  where  a  vendor  and 
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yendee  have  expreaalj  fixed  upon  a  time  and  place  to  fulfil  a  con- 
tract, and  the  vendee  attends  and  is  prepared  to  do  all  that  the 
contract  caUs  upon  him  to  perform,  and  the  vendor  does  not  at- 
tend, an  action  will  lie  by  the  vendee  to  recover  the  deposit- 
money  paid  by  him. 
Judgment  affirmed,  with  costs. 


Samuel  P.  Townsend  v.  The  Empire  Stone-Dressing  Com- 
PAinr,  Charles  Abenethy,  and  The  Masterton,  Smith, 
and  Sinclair  Stone-Dressing  Compant. 

An  ezeeated  parol  agreement,  upon  a  tuffieient  connderation,  may  operate  to  dia- 
charge  the  stipulatiooB  of  a  sealed  contract 

Held,  upon  the  evidence,  that  such  a  discharge  or  valver  was  established,  by  irhich 
a  claim  for  damages  in  supplying  the  stone  for  a  building  (which  was  provided 
for  in  the  contract)  was  surrendered  upon  a  new  agreement 

The  plaintiff  had  delivered  to  a  third  party,  a  bond  and  mortgage  in  a  spedfied 
sum,  to  be  held  as  security  for  the  payment  of  the  contract  price  of  stone  to  ba 
supplied  under  a  contract  The  defendants  subsequently  supplied  other  stone^ 
under  a  separate  agreement,  and  the  defendants  alleged,  that  it  was  orally 
agreed,  that  the  mortgage  should  stand  as  security  for  such  further  suppliea 
The  amount  was  ascertained  and  reported  by  the  referee. 

ffeldf  that  assuming  the  evidence  satisfactory,  parol  evidence  of  such  an  extension 
of  the  mortgage  was  inadmiesible. 

The  English  and  American  authorities  bearing  upon  the  point  examined.  The  doc- 
trine of  tacking,  in  its  less  technical  sense,  and  as  between  the  debtor  and 
creditor,  not  repugnant  to  justice. 

The  English  cases  of  various  classes : — 

1.  Of  bills  to  redeem,  where  the  forfeiture  being  absolute  at  law,  the  court  has  re- 
fused  its  interference,  except  upon  payment  of  the  demands  justly  due.  Hiis 
was  held  in  the  early  cases,  but  it  is  doubtful  whether  it  is  now  the  law. 

2.  Cases  of  mere  equitable  mortgtfges,  where  the  whole  principle  rests  upon  the 
intention  resulting  from  an  advance  of  money,  and  deposit  of  title-deeda  This 
peculiar  equity  appears  to  be  unknown  in  our  state,  probably  from  the  opera- 
tion of  the  registry  acts^ 

8d.  In  another  class,  the  question  arises  between  the  heir  or  devisee,  and  the  mort- 
gagor ;  then  when  there  are  legal  assets,  a  bond  creditor  formerly,  and  a  simple 
contract  creditor  of  late,  may  unite  his  demands,  The  reason  is,  that  the  huid 
has  become  subject  to  a  lien  in  his  &vor. 

In  our  state  a  mortgage  for  a  definite  sum  may  stand  for  the  advances  subsequently 
made  up  to  the  specific  amount ;  but  it  cannot  be  held  to  secure  that  sum  fully, 
and  be  subsequently  extended  by  a  parol  agreement  to  a  further  additional  sum. 
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Although  a  judgment  was  recovered  for  the  amount  of  extra  Bupplies,  in  favor  of 
the  defendant  in  the  action,  held,  that  he  could  insist  upon  retaining  the  lien  of 
the  mortgage  until  it  was  paid,  but  was  only  entitled  to  the  usual  legal  reme- 
dies of  a  judgment  creditor. 

(Before  Oaklst,  Gh.  J.,  Hoffman  and  Slosbon,  J. J.) 
October  2;  November  22,  1866. 

Appeal  from  a  judgment  entered  npon  the  decision  of  a 
referee,  against  the  plaintiflF,  for  the  sum  of  $4097,  in  favor  of 
the  defendants,  the  Masterton's  Company,  and  for  costs  in  favor 
of  the  other  defendants. 

The  plaintiff  entered  into  an  agreement  under  seal,  with  the 
Empire  Stone-Dressing  Company  to  furnish  and  deliver  to  him 
brown  stone,  cut  and  dressed  as  required  by  plans  and  specifica- 
tions famished  by  the  plaintiff  to  tiiem  at  the  price  of  $26,000, 
said  stone  to  be  delivered  at  the  corner  of  Fifth  avenue  and 
Thirty-fourth  street,  in  the  city  of  New  York,  and  to  be  furnished 
as  £ast  as  the  same  should  be  required  in  the  erection  of  the  build- 
ings about  to  be  put  up  there  by  the  said  party  of  the  second 
part,  according  to  said  plans  and  specifications.  The  contract  con- 
tained the  following  clause : — "  And  the  said  party  of  the  second 
part,  in  consideration  of  the  foregoing  agreement,  hereby  agrees 
to  pay  said  party  of  the  first  part  for  said  stone  to  be  furnished 
and  delivered,  the  sum  of  twenty-six  thousand  dollars  in  manner 
following ;  that  is  to  say,  the  sum  of  sixteen  thousand  six  hundred 
dollars  in  a  warrantee  deed  of  sixteen  lots  of  ground^  situate,  ly- 
ing, and  being  in  the  nineteenth  ward  of  the  city  of  New  York, 
on  the  southerly  side  of  Forty-sixth  street,  between  Fifth  and 
Sixth  avenues;  said  lots  to  be  estimated  at  the  value  of  one 
thousand  nine  hundred  and  fifty  dollars  each,  and  being  subject 
to  a  mortgage  of  fourteen  thousand  six  hundred  dollars,  the  pay- 
ment whereof  is  to  be  assumed  by  the  grantee ;  said  deed  to  be 
executed  by  the  said  party  of  the  second  part  and  his  wife,  and 
lo  be  delivered  to  said  party  of  the  first  part,  or  to  such  person 
or  persons  as  said  party  of  first  part  shall  designate  and  appoint 
simultaneously  with  the  execution  and  delivery  of  this  agreement 

"  The  further  sum  of  nine  thousand  four  hundred  dollars,  in  an 

assignment  of  four  bonds  secured  by  mortgages  upon  property 

on  Thirty-sixth  street,  in  said  city  of  New  York,  one  bearing  date 

the  twentieth  day  of  May,  in  the  year  one  thousand  eight  hun- 

D.— VL  14 
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dred  and  fifty-two,  and  executed  by  John  0.  Bunting  of  Newark, 
New  Jersey,  to  the  said  party  of  the  second  part,  for  the  sum  of 
two  thousand  three  hundred  and  fifty  dollars ;  another  bearing 
date  the  twentieth  day  of  May,  in  the  year  one  thousand  eight 
hundred  and  fifty-two,  and  executed  by  John  C.  Bunting  of  New- 
ark, New  Jersey,  to  the  said  party  of  the  second  part  for  the  sum 
of  two  thousand  three  hundred  and  fifty  dollars ;  another  bearing 
date  the  twentieth  day  of  May,  in  the  year  one  thousand  eight 
hundred  and  fifty-two,  and  executed  by  John  C.  Bunting  of  New- 
ark, New  Jersey,  to  the  said  party  of  the  second  part  for  the  sum 
of  two  thousand  three  hundred  and  fifty  dollars ;  and  another 
bearing  date  the  twentieth  day  of  May,  in  the  year  one  thousand 
eight  hundred  and  fifty-two,  executed  by  John  C.  Bunting,  of 
Newark,  New  Jersey,  to  the  said  party  of  the  second  part,  or 
such  person  or  persons  as  said  party  of  the  first  part  shall  desig- 
nate and  appoint  simxQtaneously  with  the  execution  and  delivery 
of  this  agreement 

"  And  it  is  hereby  further  agreed  by  and  between  the  parties  to 
these  presents,  that  the  said  party. of  the  first  part  shall  have  the 
option  of  selling  the  said  sixteen  lots  of  ground,  or  any  or  either 
of  them  at  any  time  before  the  first  day  of  March,  one  thousand 
eight  hundred  and  fifty-four ;  and  in  case  of  such  sale  to  appro- 
priate the  proceeds  without  regard  to  said  estimated  value,  but 
the  said  party  of  the  second  part  shall  not  be  held  responsible  for 
any  deficiency  in  such  proceeds  should  said  lots  be  sold  at  less 
than  said  estimated  value. 

"  And  it  is  hereby  further  agreed  by  and  between  the  parties 
to  these  presents,  that  in  case  the  said  lots,  or  any  or  either  of 
them  shall  remain  unsold  on  said  first  day  of  March,  in  the  year 
one  thousand  eight  hundred  and  fifty-four,  that  the  said  lots  so 
remaining  imsold,  shall  be  reconveyed  to  said  party  of  the  second 
part  for  a  sum  equivalent  to  the  said  estimated  value  of  nineteen 
hundred  and  fifty  dollars  each,  with  interest  fix>m  the  date  hereof 
and  all  taxes  and  assessments  paid  thereon  in  the  mean  time ;  and 
that  said  sum  shall  be  paid  by  said  party  of  the  second  part,  either 
in  cash  or  at  his  option,  in  his  two  promissory  notes  of  equal 
amounts,  bearing  date  on  the  first  day  of  March,  one  thousand 
eight  hundred  and  fifty-four,  and  payable,  respectively,  with  in- 
terest^ in  three  and  six  months  ftom  date,  to  the  order  of  said 
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party  of  the  first  part,  payment  of  said  notes  at  maturity  to  be 
secured  by  a  collateral  bond  and  a  mortgage  on  the  premises  so 
re-conveyed. 

"  And  the  said  party  of  the  second  part  further  agrees,  that^  in 
assigning  the  bonds  and  mortgages  hereinbefore  mentioned,  he 
will  guarantee  the  payment  of  the  same  at  the  time  and  in  the 
manner  expressed  in  the  conditions  of  said  bond,  it  being,  how- 
ever, understood,  that  interest  on  the  amount  of  said  bonds  and 
mortgages  shall  be  allowed  to  said  party  of  the  second  part  until 
the  building  to  be  erected  by  him,  shall  have  been  enclosed. 

The  complaint  sets  forth  the  agreement,  and  states  that  none  of 
the  lots  had  been  sold  on  the  1st  of  March,  1864 ;  that  the  plain- 
tiff executed  his  notes,  to  the  number  of  fourteen,  payable  in  three 
and  six  months,  secured  collaterally  by  a  bond  and  mortgage  on 
twelve  lots  of  land  on  the  northerly  side  of  45th  street,  which 
were  duly  received  by  the  company  in  lieu  of  the  mortgage  on 
the  sixteen  lots ;  that  such  bond  and  mortgage  were  delivered  to 
Charles  Abenethy,  selected  to  take  and  hold  the  same ;  that  the 
whole  of  such  notes  had  been  paid  at  maturity,  whereby  the  whole 
amount  due  on  the  original  contract  had  been  over-paid,  and  the 
plaintiff  had  become  entitled  to  a  full  satisfaction  and  discharge 
of  the  mortgage ;  that  he  had  requested  Abenethy  to  execute  such 
discharge,  which  he  had  refused  to  do. 

The  complaint  set  forth,  as  another  cause  of  action  against  the 
company,  that  stone  had  not  been  furnished  as  it  was  required  by 
the  contract,  but  the  company  had  been  grossly  in  default;  and 
by  their  delay  the  plaintiff  had  been  put  to  great  expense,  and 
suffered  damages  to  the  amount  of  $12,000.  Also,  that  a  portion 
of  the  stone  supplied  was  not  of  the  thickness  required,  and  avers 
that  damages  had  been  sustained  on  that  account  to  the  amount 
of  $4,000. 

The  plaintiff  demanded  judgment  that  Abenethy  be  ordered  to 
satisfy  the  mortgage,  with  damages  for  his  reAisal ;  and  that  the 
company  pay  the  damages  incurred. 

The  defendants.  The  Masterton,  etc.,  Stone-Dressing  Company, 
as  assignees  of  the  contract,  set  up  in  their  answer,  first,  that 
The  Empire-Stone  Dressing  Company  had  furnished  the  stone 
in  the  manner,  at  the  times,  and  of  the  quality  prescribed  by  the 
oontract    Sxxmd,  that  on  or  about  the  6th  of  April,  1854^  the 
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plaintiff,  for  a  good  and  valuable  consideration  waived  and  aban- 
doned all  his  demand  for  damages  sustained  or  to  be  sustained  by 
reason  of  any  neglect  or  defiiult  of  the  company  in  executing  the 
contract.  TTiirdj  that  on  the  1st  of  March,  1854,  the  plaintiff  was 
justly  indebted  to  the  said  company  in  the  sum  of  $2,600,  for 
work  and  supplies  over  and  above  the  work  provided  for  in  the 
contract;  and  that  the  new  bond  and  mortgage  were  given  and 
received  under  an  agreement  that  it  should  stand  as  security  for 
this  extra  work  as  well  as  the  other.  They  insist  that  such 
mortgage  is  a  security  for  that  amount,  and  also  for  certain  other 
claims,  being  in  the  aggregate  $5,593.90,  for  which  they  demand 
a  judgment,  as  well  as  that  the  mortgage  be  adjudged  to  stand  as 
security  for  such  claima 

The  cause  having  been  referred,  the  referee  reported  in  sub- 
stance, that  the  following  appeared  to  be  the  material  questions  in 
the  case,  and  upon  the  determination  of  which  the  account  was  to 
be  stated  between  the  parties.  He  then  states  the  questions  and 
his  decision  upon  them,  as  follows : — 

1st.  Was  the  stone,  which  was  fomished  by  the  plaintiff,  of  the 
thickness  called  for  by  the  agreement? 

Anstver.  It  was  not ;  and  the  plaintiff  is  entitled,  therefore,  to  a 
deduction  from  the  amount  to  be  paid  by  him  under  the  contract 

2d.  Was  the  stone  furnished  as  fast  as  required? 

A.  The  determination  of  that  question  is  to  me  difficult;  I  am 
inclined  to  believe  it  was  not  In  view  moreover  of  the  testimony 
of  the  witness  Sandford,  I  have  not  deemed  it  necessary  definite^ 
to  decide  it 

3d.  Was  the  Empire  Stone^Dressing  Company,  or  its  assigneei^ 
bound  to  set  the  stone? 

A.  I  think  not 

4th.  When  was  the  building  inclosed  ? 

A.  Not  earlier  than  September,  1854. 

5th.  Did  the  plaintiff  agree  to  waive,  abandon,  or  discharge  any 
claim  against  the  Empire  Stone-Dressing  Company  for  any  default 
to  fulfil  their  contract? 

A.  In  view  of  the  testimony  of  the  witness  Sandford,  although 
I  am  by  no  means  clear  as  to  its  admissibility,  I  believe  that  the 
plaintiff  did  waive  any  claim  for  damages  arising  j&om  the  delay 
to  furnish  the  stone. 
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6th.  Were  the  bond  and  mortgage,  which  were  executed  and 
delivered  to  Abenethy,  intended  to  secure  payment  for  stone  faa> 
nished  and  to  be  furnished  ? 

A.  Such  I  bdieve  was  the  intention. 

He  also  stated  the  details  of  the  extra  stone  supplied  and  work 
done,  beside  that  properly  under  the  contract  The  total  amount 
was  $2686.94,  without  interest.  The  referee  then  stated  the  ac- 
count according  to  these  views,  and  concluded  thus: — "  I  there- 
fore find,  that  there  is  due  by  the  plaintiff,  to  The  Masterton, 
Smith,  and  Sinclair  Stone-Dressing  Company,  the  sum  of  $8647.20; 
and  that  upon  payment  thereof,  he  is  entitled  to  have  the  said 
bond  and  mortgage  discharged  in  full,  and  satisfied  on  record." 

"  That  there  is  nothing  due  by  the  plaintiff  to  either  of  the  other 
defendants;  and  that  the  defendants  are  entitled  to  recover  costs 
against  the  plaintiff." 

To  this  finding,  various  exceptions  were  taken  by  both  parties^ 
and  appeals  brought  The  points  involved  in  such  exceptions 
and  appeals,  are  noticed  in  the  opinion. 

Some  of  the  testimony  material  to  the  finding  of  the  xeferee,  is 
also  stated  in  the  opinion. 

A.  Tluympson,  for  the  plaintiff. 

Hi  D.  Oram,  for  the  defendants. 

By  the  Court.  Hoffman,  J. — ^The  impressions  of  the  referee  ' 
may  be  treated  as  positive  findings  of  &cts.  This  case  would 
then  be  presented — ^that  the  stone  was  not  furnished  as  fast  as 
the  contract  required ;  that  the  testimony  of  the  witness  Sandford 
is  admissible,  and  that  such  testimony  proves  that  the  plaintiff 
did  waive  any  claim  for  damages  arising  from  such  delay  to  sup- 
ply it. 

Ist  The  first  question  is,  whether  the  evidence  of  Sandford,  or 
any  evidence  short  of  a  sealed  instrument,  is  competent  to  prove 
a  waiver  of  the  covenant  to  furnish  the  stone?  The  next,  on  the 
assumption  of  its  admissibility,  is,  whether  any  waiver  is  proven  f 

It  was  supposed  in  Barnard  v.  Darling,  (11  Wendell,  80,)  that  it 
was  yet  unsettled  whether  an  unexecuted  parol  agreement  would 
have  the  effect  of  discharging  a  sealed  instrument    But  such  an 
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agreement,  foUj  carried  out,  amoonis  to  a  discharge.  This  last 
proposition  is  sustained  by  several  cases.  {LaUimore  y,  Harsen^  11 
John.  Eep.  880 ;  Dearborn  v.  OrosSy  7  Cowen.  47,  and  authorities 
cited.    See  also  Greenleaf  on  Evidence,  §  308,  and  cases.) 

In  Ddacroix  v.  BvUdy^  (18  Wendell,  75,)  the  Chief- Justice  says : 
"  The  extent  to  which  these  cases  have  gone  is  this :  that  after  the 
breach  of  a  sealed  contract,  the  parties  may  discharge  any  liability 
upon  it  by  entering  into  a  new  agreement  relating  to  the  same 
subject  matter,  which  new  agreement  is  a  valid  contract,  founded 
upon  a  sufficient  consideration."  .  .  ''  After  breach  of  a  sealed 
contract,  a  right  of  action  may  be  waived  or  released  by  a  new 
parol  contract  in  relation  to  the  same  subject  matter,  or  by  any 
valid  parol  executed  contract." 

2.  Testimony  to  prove  a  waiver  of  the  damages  upon  a  new 
agreement  on  full  consideration,  being  then  admissible,  the  next 
question  is,  does  the  evidence  make  out  such  a  case  ? 

[The  testimony  was  then  examined  at  length,  and  the  court  con- 
cluded that  the  instruments  corroborated  the  evidence  of  Sand- 
ford,  that  the  substitution  of  the  new  security  oflfered  by  the 
plaintiflF,  was  accepted  by  the  company  on  the  condition  of  the 
waiver  of  all  claim  for  damages  in  consequence  of  the  omission  to 
perform  the  contract  strictly.] 

8.  The  next  important  question  is;  whether  the  defendants  can 
claim  that  the  bond  and  mortgage  delivered  to  Abenethy,  be  re- 
tained as  security  for  the  extra  stone  supplied  and  work  done  by 
them? 

For  this  extra  work,  the  referee  has  allowed  the  sum  of 
$8440.90  (2686.94+753.96)  independently  of  interest  It  seems 
that  the  sum  of  $2686.94  was  for  stone  supplied  and  work  done 
before  the  transaction  of  April,  1854.  I  consider  that  the  other 
amount  was  for  subsequent  supplies. 

The  defendants,  in  the  first  'place,  take  the  position  that  they 
cannot  be  compelled  to  surrender  their  security  and  cancel  the 
mortgage,  without  payment  for  the  extra  stone  furnished  at  the 
plaintiff's  request ;  that  interpreting  the  agreement  in  the  most 
limited  sense,  and  assuming  that  the  mortgage,  in  its  terms  and 
import,  only  covered  stone  provided  for  in  the  original  contract, 
yet  the  security  cannot  be  taken  £rom  them  without  payment  of 
this  new  demand. 
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Next,  that  the  parol  agreement  is  made  out,>  is  valid,  and  gives 
them  the  right. 

It  is  urged  by  the  plaintiff,  and  to  a  great  extent  with  truth, 
that  the  doctrine  of  tacking  is  unknown  to  our  law.  When  that 
doctrine  is  carried  to  the  length  of  enabling  a  mortgagee  to  unite 
a  third  incumbrance  to  his  own,  to  the  prejudice  of  an  intermedi- 
ate mortgagee,  of  whose  claim  he  is  ignorant,  our  law  condemns 
the  rule.  Other  examples  of  the  principle  carried  to  an  extremity 
clearly  denounced  in  our  tribunals,  may  be  found  in  Mr.  Powell's 
elaborate  treatise.    (On  Mortgages,  vol.  2,  p.  428,  etc.) 

But  the  question  is  diflFerent  when  the  case  is  exclusively  be- 
tween a  mortgagor  and  mortgagee,  and  especially  when  the  mort- 
gagor comes  to  ask  for  an  assignment  of  his  security. 

In  this  simple  form,  the  right  of  the  creditor  to  require  pay- 
ment of  a  further  subsequent  claim  was  recognized  by  the  Civil 
Law.    (Code  8,  27,  1.    Vide  Digest  Lib.  18,  7-^.) 

In  James  v.  Rogers  (15  Mass.  Eep.  8,  §  9)  Justice  Jackson,  in 
an  able  opinion  states,  as  the  result  of  his  examination  of  the 
Soman  law,  that  a  pledge  might  be  retained,  not  only  for  the 
amount  loaned  upon  it,  but  for  all  other  moneys  due  to  the  pledgee 
on  any  account  whatever.  He  cites  Huber,  Prselectiones,  Heine- 
cius,  and  the  Code.  Justice  Wilde  admits  this  to  be  the  rule  as 
to^  debts  contracted  after  possession  of  the  pledge,  and  so  does 
Chief- Justice  Parker. 

Judge  Story  admits  that  the  civil  law  authorizes  a  mortgagee 
to  imite,  as  against  his  own  debtor,  a  second  loan  without  security 
to  the  first,  when  the  debtor  seeks  to  redeem.  (Story's  Eq.  §  415,  n.  2 ; 
Ibid.  1010.)    See  also  Domat,  vol.  1,  p.  848,  Art.  4,  and  the  note. 

A  somewhat  similar  doctrine  is  found  in  the  French  Code.  A 
novation  of  the  debt  as  a  general  rule,  extinguishes  the  hypotheca- 
tion. But  when  it  operates  solely  between  the  creditor  and  debt- 
or, to  whom  the  mortgaged  property  belongs,  they  can  by  con- 
tract, transfer  the  things  mortgaged  for  the  ancient  debt  to  the 
new  one.  This  works  no  prejudice  to  the  other  creditors,  because 
it  does  not  prevent  them  from  seizing  the  property,  and  selling  it 
precisely  as  they  might  have  done  before  the  translation.  The 
new  obligation  cannot  exceed  the  old  in  amount,  and  it  must  be 
made  at  the  time  of  the  novation,  not  subsequently.  {Touillier 
DroU  OivU  Frangaise,  tome  7,  Arts.  808,  810,  and  note  to  812.) 
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In  the  earlier  case,  in  England,  it  was  explicitly  laid  down, 
that  a  mortgagee  coming  to  redeem,  must  pay  any  moneys  subse- 
quently advanced,  as  well  as  the  original  mortgage  money.  In 
Demany  v.  Metccdf  (Gilbert's  Rep.  104)  this  rule  was  stated  in  the 
analogous  case  of  a  pledge  of  jewels ;  and  the  Lord  Chancellor 
stated  his  opinion  to  be  that  the  i-ule  would  be  applied  to  a  mort- 
gage of  lands.  In  Baxter  v.  Manning  (1  Vernon,  244)  the  point 
was  decided  in  case  of  a  bond  given  for  moneys  subsequently  ad- 
vanced, and  without  any  special  agreement.  Halliday  v.  KiriUmd, 
(2  Chan.  Rep.  361,)  and  the  anonymous  case,  (8  Salkeld,  84,  fol.  7,) 
are  to  the  same  effect. 

The  case  of  Coleman  v.  Winch  (1  P.  Will.  776)  is  generally 
cited  by  the  text  writers,  as  reversing  these  decisions.  But  it  is 
far  from  having  that  effect.  An  ancestor  borrowed  £100,  and 
mortgaged  lands  to  secure  it ;  he  afterwards  borrowed  £100  more 
upon  bond ;  he  died,  and  his  heir  conveyed  the  equity  of  redemp- 
tion to  trustees,  to  pay  all  his  father's  bond  and  simple  contract 
debts.  The  trustees  brought  a  bill  to  redeem,  and  the  defendant 
insisted  upon  the  right  of  having  both  debts  paid.  This  was  de- 
nied. But  Lord  Macclesfield  expressly  admitted,  that  if  the  heir 
had  come  to  redeem,  he  must  have  paid  both  demands.  The  dif- 
ference was,  that  the  rights  of  creditors  intervened  in  consequence 
of  the  conveyance  in  trust  by  the  heir.  , 

The  same  principle  is  found  in  Lothian  v.  Hassd  (3  Bro.  Ch. 
Bep.  102).  There  shall  be  no  tacking  as  against  other  specialty 
creditors,  where  the  suit  is  for  the  administration  of  legal  assets. 

I  have  examined  a  large  number  of  subsequent  authorities  down 
to  Jones  V.  Smith,  (2  Vesey  Jr.  372,  1794,)  in  which  case  they  are 
reviewed.  Lord  Alvanley  states,  as  the  result,  that  a  bond  may 
not  be  tacked  to  a  previous  mortgage,  as  against  a  mortgagor,  nor 
against  creditors,  but  may  be  as  against  the  heir,  to  avoid  circuity 
of  action.  That  if  there  are  two  mortgages  to  the  same  person  of 
different  estates,  and  one  is  deficient  in  value,  the  party  can  only 
redeem  by  paying  both :  and  why  a  bond  should  not  be  upon 
the  same  footing,  he  did  not  know.  It  was  impossible  to  say  why 
a  bond  should  not  be  tacked  as  well  as  a  mortgage. 

The  doctrine  that  two  mortgages  may  be  thus  united  upon  a 
bill  to  redeem  is  also  recognized  in  the  case  of  Watts  v.  Symes  (8 
Eng.  L.  and  Eq.  Rep.  207). 
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There  were  several  cases  before  Lord  Elden  bearing  upon  the 
point 

In  ex  parte  Langston,  (17  Vesey,  228,)  in  bankruptcy,  he  held, 
that  an  equitable  mortgage  by  deposit  of  deeds  should  stand  for 
future  advances,  upon  proof  of  a  distinct  agreement,  though  by 
parol,  to  that  effect  In  ex  parte  Waner,  (17  Vesey,  7*02^)  ex  parte 
Whitbread,  (ibid.  209,)  and  ex  parte  Kensington,  (2  V.  and  Bea, 
79,)  the  same  rule  was  declared.  In  the  latter  case  he  expressed 
his  strong  disapprobation  of  the  doctrine. 

Then  m  ex  parte  Hooper,  (19  Vesey,  477 ;  1  Merivale,  7,)  he 
expressly  ruled,  that  where  there  was  a  legal  mortgage,  it  could 
not  be  rendered  a  security  by  subsequent  advances,  upon  parol 
evidence  of  an  agreement  to  that  effect  It  would  be  a  violation 
of  the  statute  of  frauds,  requiring  a  writing  to  change  lands. 

In  Diver  v.  McLaughlin^  (2  Wendell,  599,)  the  law  is  stated  in 
the  same  manner,  as  also  in  Walker  v.  Snediker,  (1  Hoffman's 
Bep.  147,)  and  Chancellor  Kent  treats  it  as  the  settled  English 
rule.    (Comm.  vol.  4,  p.  176.) 

In  Bol/e  V.  Chester,  (25  L.  J.  Rep.  p.  246,  1854,)  the  right  of  a 
mortgagee  to  have  a  simple  contract  debt  tacked  as  against  the 
heir,  was  admitted,  simple  contract  debts  now  binding  real  es- 
tate. 

In  James  v.  Bice,  (27  L.  and  Bq.  Rep.  342 ;  5th  De  Gex  and 
McNaughton,  461,)  deeds  had  been  placed  in  the  hands  of  the 
plaintiff,  as  security  for  a  promissory  note,  and  upon  a  ftirther  ad- 
vance, the  party  promised  to  execute  to  the  lender  a  mortgage  for 
the  whole  amount  This  was  held  binding.  See,  also,  Upping- 
ton,  V. ,  (2  Drury  and  Warren,  184.) 

Some  cases  in  our  own  state  bear  upon  the  question.  Orant  v. 
The  United  States  Bank,  (1  Gaines  Ca.  in  Error,  112,)  and  James 
V.  M(yrey  (  6  John  CL  Rep.  420,  and  2  Cowen,  247). 

Justice  Willard  treats  Jarrves  v.  Morey  as  establishing  this  pro- 
position, "  that  if  a  deed,  absolute  in  its  terms,  be  intended  as  a 
mortgage,  and  it  be  shown  by  parol  to  be  also  intended  as  a 
security  for  further  advances,  it  will,  as  between  the  parties,  be 
treated  as  a  mortgage  for  the  subsequent  advances  as  well  as  the 
original  debt"     (Eq.  Jur.,  486.) 

That  this  proposition  is  warranted  by  the  opinion  of  Chancellor 
Kent^  when  the  cause  was  before  him,  cannot  be  disputed. 
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But  in  the  Court  of  Errors,  Justice  Woodworth,  after  examin- 
ing various  cases :  says  "  They  show  conclusively  that  the  respond- 
ent cannot  divert  the  securities  taken,  from  the  objects  specified, 
when  it  formed  no  part  of  the  original  agreement,  nor  was  ever 
assented  to  subsequently  by  Wattles,  (the  debtor,)  and  particularly 
when  an  objection  is  interposed  by  SLbana  fide  creditor,  holding  a 
judgment  made  valid  by  an  amended  specification." 

This  question  was  considered  as  of  so  little  moment  in  the  de- 
cision of  the  cause,  that  neither  of  the  other  Judges  or  senators 
notice  it  in  their  opinions,  or  only  to  pass  it  over. 

As  to  decisions  in  some  other  states,  see  Soupture  v.  Johnson^ 
(8  Con.  Eep.,  211,)  and  Chamberlain  v.  Thompson^  (10  Con.,  251,) 
allowing  the  union  of  demands  upon  a  bill  to  redeem.  So  in 
Maryland  {Lee  v.  Stonej  5  Gill  &  Johnson,  22). 

Another  class  of  cases  may  usefiilly  be  adverted  to.  In  Walker 
V.  Snediker,  (Hoflfinan  Rep.,  146,)  I  observed,  that  it  appeared  to 
be  the  better  opinion,  if  not  the  settled  law,  that  a  mortgage  which 
was  to  cover  future  advances  ought  to  express  the  object  on  it8 
face.  In  Oraig  v.  Taj>pin,  (2  Sand.  Ch.  Rep.,  82,)  Assistant  Vice- 
Chancellor  Sandford  came  to  a  different  conclusion  after  examin- 
ing the  authorities,  and  held,  that  it  was  enough  that  the  mort- 
gage show  upon  its  face  the  utmost  amount  which  it  was  intended 
to  secure ;  and  up  to  that  amount  it  would  be  valid  for  future  ad- 
vances, when  such  was  part  of  the  original  agreement 

In  The  Bank  of  Utica  v.  Finch,  (8  Barb.  Ch.  Rep.,  294,)  Chan- 
cellor Walworth  declares  the  rule  to  be,  that  future  advances  may 
be  covered  by  a  mortgage  to  the  extent  of  the  sum  mentioned  in 
it.  He  says,  "  that  parol  evidence  is  admissible,  not  to  contradict 
the  written  instrument,  but  to  show  the  purpose  and  extent  for 
which  it  was  executed.  It  was  admissible  to  show  that  credit  had 
been  given  to  Finch  upon  the  several  discounts  for  him  on  the 
jEaith  of  the  mortgage,  and  that  it  was  treated  by  the  complainants 
as  a  continuing  security.  Here  is  a  mortgage,  the  record  of  which 
is  a  notice  to  all  of  an  incumbrance  to  the  extent  of  $80,000,  and 
I  suppose  the  holder  of  that  mortgage  may  advance  upon  it  up  to 
that  amount,  and  may  be  secure  in  his  Hen  to  the  extent  of  his 
advance  within  that  amount,  such  having  been  the  agreement  be- 
tween himself  and  the  mortgagor. 

In  such  a  state  of  the  authorities  we  are  at  full  liberty  to  deter- 
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mine  the  question  untrammelled  by  peremptory  decisions.  We 
cannot  but  conclude  that  parol  evidence  of  an  agreement,  by  which 
a  mortgage  given  to  secure  a  definite  sum,  shsdl  operate  to  secure 
a  further  sum  subsequently  advanced,  contradicts  the  rule,  that 
such  evidence  shall  not  be  sdlowed  to  add  to  the  terms  of  a  written 
instrument,  and  would,  in  effect,  charge  lands  without  an  instru- 
ment in  writing,  signed  by  a  party  competent  to  charge  them.  (2 
R  S.,  134,  §  6.) 

The  English  authorities  are  of  various  classes.  One  is  of  bills 
to  redeem,  where  the  forfeiture  being  perfect  at  law,  the  court  has 
refused  its  interference  but  upon  payment  of  other  demands  justly 
due.  This  was  held  in  the  early  cases,  but  it  is  very  doubtful  if 
it  is  now  the  law. 

Another  class  is  of  mere  equitable  mortgages,  where  the  whole 
principle  is  the  intendment  resulting  from  the  advance  and  deposit 
of  deeds.  This  peculiar  equity  is,  perhaps,  unknown  in  our  state, 
probably  from  the  operation  of  the  registry  acts. 

A  third  class  is,  where  the  question  is  between  the  heir  or 
devisee  and  mortgagor ;  then,  when  there  are  legal  assets,  a  bond 
creditor  heretofore,  and  lately  a  simple  contract  creditor,  may  unite 
bis  demands.  The  reason  is,  that  the  land  has  become  subject  to 
a  lien  in  his  &vor. 

The  union  of  one  mortgage  debt  to  another  mortgage  debt,  as 
against  the  mortgagor,  rests  upon  the  same  principle  of  a  charge 
on  the  land. 

As  to  the  decisions  in  our  own  state  respecting  the  extension  of 
a  mortgage,  so  as  to  cover  future  advances,  I  understand  it  to  be 
the  law,  that  they  never  can  exceed  the  sum  stated  in  the  mort- 
gage, and  I  understand  it  not  to  be  the  law  of  any  case,  that  if 
such  sum  was  unpaid,  the  mortgage  could,  by  parol,  be  extended 
to  an  additional  sum. 

Thus  understood,  there  is  a  lien  created  for  a  definite  sum,  the 
advance  of  which  may  be  made  in  different  amounts  at  difierent 
times.  This  is  a  very  different  case  from  that  of  the  original  debt 
unpaid,  and  a  parol  agreement  to  charge  the  mortgaged  land  with 
another  sum. 

We  have  been  much  struck  with  the  consideration,  that  in  truth, 
there  is  here  a  judgment  in  £a.vor  of  the  defendants,  for  a  definite 
sum,  which  may  be  made  to  bind  the  real  estate;  indeed,  the 
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equity  of  redemption  of  these  very  lands.  And  the  274th  sec- 
tion of  the  Code  enables  the  court  to  give  judgment  for  or  against 
one  or  more  of  several  plaintiffs,  and  for  or  against  one  or  moi« 
of  several  defendants.  Why  not  allow  the  payment  at  once  of 
this  sum,  which  may  be  recovered  ? 

There  are  several  answers  to  this  view.  The  principle  we  have 
stated  and  adopted,  is  not  carried  out  in  its  integrity  by  doing 
thus  indirectly  what  could  not  be  done  directly.  It  does  not  ap- 
pear that  the  judgment  has  been  docketed,  and  until  that  is  done, 
no  lien  is  created.  But  chiefly,  we  should  in  this  way  deprive 
the  plaintiff  of  the  benefit  of  the  redemption  acts.  His  real  estate 
will  be  held  subject  to  the  judgment,  but  in  its  regular  order,  and 
subject  to  those  methods  of  enforcement  and  relief  to  him  which 
the  law  has  prescribed. 

The  result  in  our  judgment  is,  that  the  defendants  are  not  en- 
titled to  hold  the  mortgage  as  security  for  the  amount  of  the  sub- 
sequent extra  supplies  and  labour. 

There  were  some  other  points  determined  by  the  court,  of  no  mo- 
ment except  to  the  parties,  which  it  is  not  deemed  necessary  to 
repeat 


John  H.  Fbektice,  and  others  v.  Hekry  A.  Dike,  and  others. 

When  an  action  is  brought  for  the  breach  of  an  implied  warranty,  the  eadrtenoe 
and  tennB  of  the  warranty,  as  material  traversable,  facts  most  be  alleged  in  the 
complaint 

The  sellers  of  wool  knew  that  it  was  purchased  by  the  plaintiffiB  for  the  purpose 
of  being  manufactured  into  hats,  and  that  if  there  was  any  cotton  in  it,  it  would 
be  unfit  for  the  purpose  intended,  but  they  did  not  warrant  that  it  was  fit  f(ff 
that  purpose,  but  only  that  the  flocks  sold  contained  no  cotton. 

Held,  that  the  jury  had  no  right  to  infer  from  the  evidence,  that  the  defendants 
meant  to  warrant  that  the  wool  would  be  fit  for  the  purpose  for  which  they 
knew  it  was  bought,  the  only  warranty  which  it  was  proved  that  they  gave^ 
being  restricted  in  terms  to  the  fact  that  there  was  no  cotton  in  the  wooL 

Held,  that  the  only  damages  which  the  plaintiffs  were  entitled  to  recover  for  the 
breach  of  this  warranty,  was  the  difference  between  the  market  value  of  the 
wool  in  its  actual  state,  and  what  it  would  have  been  worth  had  it  contained 
no  cotton,  with  interest  on  that  difference. 

Order  denying  a  new  trial  affirmed,  with  costs. 

(Before  Dckb,  Bosworth  and  Woodruff,  J./») 
November,  1866. 
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The  action  was  brought  to  recover  damages  for  the  breach  of 
a  warranty  on  the  sale  of  wool. 

The  complaint  alleged,  that  the  defendants,  in  consideration 
that  the  plaintiffs  would  buy  of  them  a  lot  of  merchandise  called 
flocks,  for  the  sum  of  $200x^0- ;  promised  that  the  merchandise 
was  firee  from  any  mixture  of  cotton ;  that  the  plaintiff  in  reliance 
upon  this  promise,  bought  the  merchandise  for  the  price  demanded, 
and  that  at  the  time  of  the  making  of  the  promise  by  the  defend* 
ants,  the  merchandise  so  bought,  did  contain  a  mixture  of  cotton, 
and  was  of  no  value  to  the  plaintiffs ;  but  on  the  contrary,  by  being 
manu&ctured  with  other  materials  in  the  course  of  the  business  of 
the  plaintiff  depreciated  greatly  the  value  of  such  materials  and 
of  the  manu&ctured  articles,  and  that  by  reason  of  the  premises 
they  the  plaintiffs  had  sustained  damages  to  the  amount  of  $1000, 
for  which  sum  judgment  was  demanded. 

The  answer  of  the  defendants  denied  the  making  of  the  promise 
stated  in  the  complaint. 

The  cause  was  tried  upon  these  pleadings,  before  Woodruff,  J., 
and  a  jury,  in  March,  1856. 

It  was  proved,  upon  the  trial,  that  the  plaintiflfe  were  engaged 
as  partners  in  the  business  of  manufacturing  wool  and  fiir  hats, 
and  that  the  defendants  were  dealers  in  wool ;  that  in  May,  1866, 
two  foremen  in  the  service  of  the  plaintiff  called  at  the  store  of 
the  defendants,  and  asked  the  defendant  Dike  whether  he  had  any 
flocks  that  would  suit  their  purpose,  and  that  he  replied  that  he 
had  some  that  he  thought  would  suit  them ;  that  one  of  the  fore- 
men, on  examining  one  of  the  bags  containing  the  wool,  said  that 
there  was  cotton  in  it,  and  that  Dike  said  no,  and  that  he  guaran- 
teed that  there  was  no  cotton  in  it.  The  sale  was  then  made  for 
the  price  mentioned  in  the  complaint. 

It  was  then  proved,  on  the  part  of  the  plaintiff,  that  the  flocks 
of  wool  which  they  so  purchased,  did  contain  a  mixture  of  cotton. 
The  plaintiflfe'  counsel  then  offered  to  prove  that  this  fact  was  not, 
and  could  not  have  been  discovered  until  the  wool  was  used  in 
the  manu&cture  of  hats,  and  he  also  offered  to  show  the  number 
of  hats  that  were  manufactured  with  a  mixture  of  the  cotton  found 
in  the  wool,  and  averred  that  the  plaintiflb  were  entitled  to  recover, 
as  damages,  the  loss  which  they  had  sustained  in  the  sale  of  these 
hats  jBrom  that  cause. 
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The  Judge  excluded  the  evidence  so  oflfered,  and  the  plaintiff' 
counsel  excepted  to  the  decision.  Evidence  was  then  given,  on 
both  sides,  as  to  the  value  of  the  wool  in  its  actual  state,  and  what 
would  have  been  its  value  had  it  contained  no  cotton. 

When  the  testimony  was  closed,  and  the  case  had  been  summed 
up  by  the  counsel,  the  Judge  charged  the  jury  that  the  only  dam- 
ages that  the  plaintiff  could  recover  against  the  defendants,  for  the 
breach  of  their  warranty  on  the  sale  of  the  goods,  was  the  differ- 
ence between  the  market  value  of  the  article  sold  as  it  was,  and 
what  it  would  have  been  worth  had  it  been  of  the  description  it 
was  represented  to  be,  with  interest  on  that  difference. 

To  this  instruction  the  counsel  for  the  plaintiff  excepted. 

The  jury  found  a  verdict  fOr  the  plaintiffs  for  $68.14. 

The  plaintiff  moved,  at  Special  Term,  upon  a  bill  of  exceptions, 
for  a  new  trial,  and  the  motion  was  denied,  with  costs. 

The  plaintiffs  appealed  from  this  decision,  and  it  was  upon  this 
appeal  that  the  case  was  now  heard. 

E,  Terry ^  for  the  plaintiffe,  appellants. 

We  contend  that  the  rule  "  caveat  empior^^  does  not  apply  where 
an  article  is  sold  for  a  particular  purpose.  The  seller  then  under- 
takes that  the  article  shall  be  fit  for  that  purpose,  Jones  v.  Bright 
(  536).    The  defendants  were,  therefore,  liable  on 

their  implied  warranty  that  the  goods  were  suitable  for  the  pur- 
pose for  which  they  were  bought.  ( Van  Brachlin  v.  Fonda,  12 
John.  468.)  Even  upon  the  supposition  that  such  a  warranty 
cannot  be  implied,  the  Judge  upon  the  trial  should  have  admittol 
the  evidence  offered  as  to  the  difference  in  value  of  the  hats  man- 
ufactured from  a  defective  material,  and  what  would  have  been 
their  value  if  manufactured  fix^m  the  material  as  guaranteed;  and 
he  should  have  instructed  the  jury  that  the  plaintiflfe  were  entitled 
to  recover  that  difference  as  damages.  They  were  recoverable  as 
consequential  damages,  immediately  resulting  from  the  breach  of 
the  warranty.  (Sedgwick  on  Damages,  292 ;  2  Parsons  on  Con-? 
tracts,  486 ;  EggksUm  v.  Macauly,  1  McCord,  379.)  The  counsel 
referred  to  several  other  cases  as  analogous,  and  insisted  that  all 
the  exceptions  stated  in  the  case  were  well  taken,  and,  conse- 
quently, that  a  new  trial  ought  to  be  granted. 
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A.  UnderhtUj  for  the  defendants,  respondents. 

The  only  proper  rule  of  damages  for  a  breacli  of  warranty  on 
the  sale  of  personal  property,  is  the  difference  between  the  market 
yalueof  the  article  if  sound  and  the  market  value  in  its  unsound 
state.  (2  Hill,  288 ;  4  HiU ;  5  Hill,  492,  S.  C.  affirmed ;  8  Denio, 
406.)  The  rule  is  in  fact  elementary.  (Sedgwick  on  Damages,  290 ; 
Parsons  on  Contracts,  486 ;  2  Kent's  Commentaries,  480,  n.  a.)  In 
all  the  cases  where  larger  damages  are  allowed,  there  wfus  not  a 
mere  warranty,  but  some  other  express  stipulation  was  connected 
with  it  This  distinction  is  clearly  stated  by  Justice  Cowen  in 
the  opinion  which  he  delivered  in  Blanchard  v.  Ely^  (21  Wend. 
842,)  and  is  sustained  by  the  authorities  to  which  he  refers. 

There  was,  therefore,  no  error  in  the  exclusion  of  evidence  by 
the  Judge  on  the  trial,  nor  in  his  charge  to  the  jury,  and  the  or- 
der  appealed  from  should  be  affirmed. 

By  the  Court.  Duer,  J. — ^It  would  be  a  conclusive  answer 
to  the  position  upon  which  the  counsel  for  the  plaintiffi  seemed 
disposed  to  lay  the  stress  of  his  argument,  namely,  that  there  was 
an  implied  warranty  that  the  goods  purchased  should  be  fit  for 
the  purpose  for  which  it  was  known  they  were  bought,  that  no 
such  warranty,  nor  any  &cts  from  which  it  could  arise,  are  alleged 
in  the  complaint.  We  cannot  doubt,  however,  that  the  existence 
and  terms  of  an  implied  warranty,  as  material  and  traversable 
&ct8,  are  just  as  necessary  to  be  alleged  in  the  complaint,  as  those 
of  an  express  warranty,  where  in  each  case  the  breach  of  the  war- 
ranty is  the  cause  of  action,  but  as  this  objection  to  the  argument, 
on  the  part  of  the  plaintifis,  was  not  urged  by  the  counsel  upon  the 
trial,  nor  upon  the  hearing  before  us,  we  must  presume  that  it  was 
meant  to  be  waived,  and  shall,  therefore,  place  our  decision  upon 
other  grounds. 

Although,  when  goods  are  ordered  and  manufactured  for  a  par- 
ticular purpose,  there  is  an  implied  warranty  that  they  shall  be  fit 
for  the  purpose  specified,  we  know  of  no  adjudged  case  in  which 
such  a  warranty  has  been  implied  where  the  contract  was  merely 
for  the  sale  of  goods  in  their  actual  state,  and  certainly  no  such 
doctrine  is  to  be  found  in  any  of  the  cases  to  which  we  were  re- 
ferred.   We  are  satisfied,  that^  if  there  is  any  such  decision,  it  will 
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be  found,  upon  examination,  that  the  facts  in  the  case  were  widely 
different  from  those  in  the  case  before  us.  We  are  satisfied  that 
such  a  warranty  cannot  be  implied,  either  by  the  court  or  jury, 
merely  from  the  fects  that  the  purpose  for  which  the  goods  were 
bought  was  known  to  the  seller,  and  that  he  said  at  the  time  that, 
in  his  opinion,  they  were  suitable  for  the  purpose  intended ;  still 
less  can  the  warranty  be  implied,  when  an  express  warranty  is 
proved  to  have  been  given,  limited  by  its  terms  to  a  distinct  and 
independent  &ct.  We  think  that  such  an  express  warranty  ex- 
cludes the  supposition  that  any  larger  one  was  intended  than  its 
'terms  embrace. 

Hence,  if  the  plaintiff  or  their  agents,  in  the  present  case, 
desired  a  larger  warranty  than  the  terms  of  the  express  war- 
ranty embraced,  they  should  have  required  it  to  be  given  as  a 
condition  of  their  purchase :  they  had  no  right  to  rely  upon  a 
larger  warranty  as  implied. 

Nor  can  we  assent  to  the  second  proposition,  upon  which  the 
counsel  for  the  plaintiffs  insisted,  namely,  that  the  plainti£&  were 
entitled  to  recover  the  loss  which  they  sustained  in  the  sale  of  the 
hats  containing  a  mixture  of  cotton,  as  consequential  damages  im*^ 
mediately  and  necessarily  resulting  from  a  breach  of  the  express 
warranty  as  proved.  These  damages  were  not  in  any  legal  sense  a 
necessary  consequence  of  a  breach  of  the  terms  of  the  warranty, 
they  resulted  solely  from  the  use  of  the  goods  in  the  numufiietore 
of  hats,  but  this  was  a  use  to  which  the  plaintiflS  were  under  no 
necessity  of  applying  the  goods ;  they  were  at  perfect  liberty  to 
apply  them  to  a  different  purpose,  or  to  sell  them  in  their  actual 
state.  It  is  true  that  the  damages  which  the  plaintijOb  daimed 
necessarily  resulted  from  the  unfitness  of  the  goods  for  the  pur- 
pose for  which  they  were  bought,  but  we  have  already  shown  that 
there  was  no  warranty  on  the  part  of  the  defendants  that  the  goods 
should  be  fit  for  the  purpose  intended.  To  hold  that  the  defend^ 
ants  were  liable  for  the  damages  claimed,  would  be  to  contradict 
ourselves  by  saying  either  that  the  terms  of  the  express  warranty 
embraced  the  fitness  of  the  goods,  or  that  there  was  an  implied 
warranty  of  the  same  purport.  Satisfied  that  there  was  no  such 
warranty,  express  or  implied,  we  cannot  hold  the  defendants  liable 
for  damages  resulting  from  its  alleged  breach.  In  truth,  the  second 
proposition  of  the  learned  counsel,  although  different  in  words,  was 
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in  substance  the  same  as  his  first  It  asserted  in  a  different  form 
the  existence  of  an  implied  warranty. 

It  follows,  from  these  observations,  that  the  true  and  only  rule 
of  damages  applicable  to  the  case  was  exactly  that  which  the 
Judge  upon  the  trial  instructed  the  jury  to  follow,  and  as  there 
was  no  error  in  his  charge  there  was  certainly  none  in  his  exclu* 
sion  of  the  evidence  that  had  been  offered  to  prove  that  the 
plaintiff  had  in  fact  sustained  the  whole  loss  which  they  claimed 
as  damages  to  recover ;  this  evidence,  if  there  was  no  error  in  the 
charge,  was  properly  excluded  as  irrelevant,  since  it  had  no  bear- 
ing upon  any  question  that  the  jury  could  have  been  required  to 
determine. 

As  none  of  the  exceptions  taken  on  the  trial  can  be  allowed, 
the  order  denying  a  new  trial  must  be  afGjmed,  and  the  appeal  be 
dismissed,  with  costs. 


Sakah  S.  Smith,  administratrix,  etc.,  of  Timothy  S.  Smith  v. 

Nbw  Yobk  and  Hablsm  E.  B.  Co. 

fDie  deceased  was  an  engineer  in  the  employ  of  the  New  Haven  R.  R.  Co.,  and  was 
killed  by  the  accident  of  the  can  which  he  was  mnning  being  thrown  off  the 
track  of  the  road ;  the  action  was  brought  by  his  widow,  as  his  administratrix, 
for  the  recovery  of  damages,  under  the  statute,  and  was  founded  on  the  allega- 
tions that  the  accident  was  caused,  partly  by  the  negligence  of  a  switch-tender 
in  the  employ  of  the  defendants,  and  partly  by  the  insufficiency  of  the  switch 
UseU  Both  these  questions  of  fact  were  submitted  to  the  jory^  and  were  found 
by  them  in  favor  of  the  plaintiff. 

The  Judge,  upon  the  trial,  charged  the  jury  that,  although  the  deceased  was  in  the 
employ  of  the  New  York  and  New  Haven  R.  R.  Co.,  yet  if  he  was  running  their 
train  upon  the  defendant's  railroad,  and  by  reason  of  the  negligence  of  the  switch- 
tender  employed  by  the  defendants,  that  train  was  thrown  from  the  track,  and 
his  death  thus  caused  without  any  negligence  on  his  part  concurring  to  produce 
the  accident,  the  defendants  were  responsible  in  the  action. 

To  this  portion  of  the  charge  the  counsel  for  the  defeudants  excepted. 

The  Judge  also  charged  the  jury,  that  if  there  was  on  the  part  of  the  defendants  a 
want  of  reasonable  skill  and  prudence  in  the  construction  of  their  road  at  the 
place  of  the  accident,  or  a  neglect  on  their  part  to  adopt  a  useful  improvement 
in  the  construction  of  the  switch,  by  which  the  danger  of  the  accident  would 
have  been  materially  reduced,  and  which  improvement  was  known  to  the  de- 
fendanfta^  and  they  had  it  in  their  power  to  apply  it,  the  defendants  were  liable 
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if  their  omiBsioD  to  adopt  the  improvement  cansed  the  accident,  nnletB  there 
negligence  on  the  part  of  the  deceased  that  concurred  to  prodace  the  result 

To  this  part  of  the  charge  the  counsel  for  the  defendants  also  excepted. 

ffeld,  that  the  exceptions  were  not  well  taken,  the  charge  oT  the  Judge  being,  in 
point  of  law,  entirely  correct,  and  being  direcUy  applicable  to  the  questions  of 
tact  raised  by  the  evidence. 

MUd,  further,  that  the  finding  of  the  jury  upon  the  questions  df  fiict,  specially  sub- 
mitted to  them,  was  fully  sustained  by  the  evidence. 

Judgment  for  plaintiff  affirmed,  and  new  trial  denied,  with  eostai 

(Before  Duxb,  SLoesozr  and  Woodruff,  J.J.)  ^ 

Heard,  November;  decided,  December,  1866. 

Appeal  firom  a  judgment  in  faVor  of  the  plaintiff  and  from  an 
order  denying  a  new  trial. 

The  cause  was  before  the  court  upon  a  case  containing  the  pro- 
ceedings and  exceptions  on  the  trial,  all  of  which,  together  with 
the  issues  raised  by  the  pleadings,  are  ftdly  stated  in  the  opihion 
of  the  court 

C.  W.  Sandjbrd^  for  the  defendant^  appellants,  moyed  for  a  le-' 
yersal  of  the  judgment.    He  cited  6  |]nglish  R.  B.  cases,  580^ 

JK  Seely^  for  the  plaintiff,  contra,  cited  Coon  v.  Syracuse  and  JJiica 
R.  R  Co.,  (1  Seld.,  492,  and  83  Eng.  L.  &  Eq.  R,  1 ;  4  Metcalf,  49.) 

By  the  Court.  Slosson,  J. — ^The  action  is  brought  by  the 
widow,  as  administratrix  of  Timothy  St.  John  Smith,  an  engineei: 
in  the  employ  of  the  New  York  and  New  Haven  R.  B.  Co.,  to 
recover,  under  the  statute,  damages  to  the  widow  and  two  infant 
children,  occasioned  hy  his  death,  in  consequence  of  the  alleged  - 
negligence  ofthe  defendants  in  not  providing  a  proper  switch  at  a 
point  of  their  road  at  the  Melrose  station,  in  Westchester  county, 
between  New  York  city  and  Williams'  Bridge,  the  road  between 
which  points  was  used  by  the  New  Haven  Co.  for  the  running  of 
theix  cars  with  the  consent  of  the  defendants,  and  for  a  compensa- 
tion paid  by  the  latter  company  to  the  defendants ;  and  the  plain«> 
tiff  sdleges,  that  on  the  9th  of  October,  1854,  a  locQpiotive  with 
passenger  train,  under  the  management  and  guidance  of  the  de- 
ceased, as  engineer  as  aforesaid,  was  thrown  from  the  track  at 
Melrose  aforesaid,  and  the  said  Smith  was  killed ;  the  cause  of  the 
catastrophe  being  that  the  defendants  '*  carelessly,  negligently,  and 
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improperly  suffered  and  permitted  a  switch  of  an  insuflScient,  un- 
fit, and  improper  character  and  construction  to  be  used  at  that 
pla<^,  and  by  their  negligence,  unskilfulness,  want  of  care,  etc., 
through  their  servants  in  that  behalf,  so  carelessly,  negligently, 
and  wrongfully  placed  and  turned  the  said  switch,  and  left  the 
same  so  carelessly,  etc.,  turned,  and  made  their  signal  of  safety  so 
carelessly,"  etc.,  that  the  train  was  thrown  fix)m  the  track,  and  the 
engineer  killed. 

The  defendants  deny  the  unfitness  of  the  switch,  and  allege 
that  t^e  engine  was  thrown  from  the  track  "in  consequence  of 
the  accidental  misplacement  of  a  switch  by  a  switchman  employed 
by  the  defendants,  and  the  carelessness  and  negligepce  of  the  de- 
ceased," but  they  aver,  "  that  the  said  switchman  was  a  suitable 
and  proper  person  to  be  employed  by  the  defendants,  and  had  al- 
ways maintained,  until  the  accident,  the  reputation  of  a  sober, 
honest,  and  capable  person  for  such  an  employment."  And  they 
further  allege,  that  the  deceased  entered  upon  and  continued  in 
Lis  said  employment  "  with  full  knowledge  of  the  construction 
of  the  road,  and  the  mode  and  manner  in  which  the  switches  and 
torn-outs  upon  the  road  were  conducted  and  managed,  and  that 
he  took  the  risk  of  his  employment,  and  of  the  character  and  ca» 
pacity  of  the  various  persons  etnployed  thereon,"  and  they  deny 
negligence  on  their  part 

The  evidence  as  to  the  good  character  and  qua^fications  of 
Jjawless,  the  switch-tender,  was  uncontradicted. 

The  switch  was  out  of  place ;  in  respect  to  this  there  is  no  dis- 
pute. As  the  tr^  approached,  the  white  flag,  signal  of  safety, 
was  held  out  by  t'be  switch-tender,  and  one  witness  says  he  saw 
it  a  quarter  of  a  mile  off.  The  witnesses  differ  as  to  the  rate  of 
sp^d  at  which  the  train  was  moving,  varying  in  their  estimates 
from  twelve  to  eighteen  and  twenty  miles  an  hour. 

The  men  employed  on  the  road  between  the  city  and  Williams' 
Bridge,  are  all  employed  by  the  defendants,  the  Harlem  Company. 

There  were  six  switches  at  this  station,  three  long  and  three 
short.  The  question  as  to  the  sufficiency  of  the  switch  in  ques- 
tion, which  was  a  short  switch,  turns  on  the  point,  whether  it 
is  or  not  inferior  to  what  is  called  the  "  frog  and  guard  rail,"  On 
this  subject  the  evidence  on  the  part  of  the  plaintiff  is  very  con- 
dosivo. 
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Schuyler,  a  railroad  engineer,  swears  that  the  frog  and  guard 
rail  require  no  switchman,  and  that  the  shut  switch  is  not  now 
used  to  his  knowledge,  in  consequence  of  the  superiority  of  the 
frog  and  guard,  though  he  does  not  mean  to  say  they  are  not  used 
on  any  road,  as  he  has  seen  them  in  various  places. 

He  says  the  frog  and  guard  rail  is  superior  to  the  shut  switch, 
and  is  uniformly  deemed  better  hy  engineers,  but  he  says  there  is 
no  difficulty  in  the  shut  switch,  if  it  is  in  its  proper  place. 

Sanborn,  the  conductor,  who  had  been  five  years  on  railroads, 
swears  that  shut  ^witches  are  not  as  safe  as  frog  and  guard  rails; 
the  weight  of  the  engine  is  calculated  to  displace  a  shut  switch. 
He  says  that  if  this  had  been  a  frog  and  guard  rail  they  would 
have  gone  safe.  He  says  that  the  shut  switch  is  not  used  on  the 
Erie  road,  and  the  Eastern  roads,  but  the  frog  and  guard. 

Mather,  a  civil  engineer,  says  the  best  method  of  construction 
is  to  use  the  frog  and  guard  rail,  and  it  is  always  used  now ;  and 
he  says  the  advantage  it  hajs  is  this,  it  is  a  fixture,  and  always 
right,  whereas  the  shut  switch  is  movable  and  liable  to  be  out  of 
place.  The  frog  and  guard,  he  says,  are  altogether  safer  than  the 
switch,  and  the  latter  is  not  now  used  on  any  railroad  that  he 
knows  of  except  one  in  South  Carolina.  Most  railroads,  he  says, 
have  changed  firom  the  shut  switch  to  the  firog  and  guard  rail, 
'^  The  frog  and  guard  rail  are  now  universally  used  as  &r  as  I 
know." 

One  witness  swears  that  the  switches  at  that  station  were  in  a 
very  bad  -condition,  while  the  witnesses  for  the  defence  swear  that 
they  were  all  in  good  condition. 

On  the  part  of  the  defence,  one  witness  swears  that  if  he  was 
riding  over  the  road,  and  was  sure  it  was  in  its  place,  he  would  pre* 
fer  the  shut  switch.  Another  swears  this  was  as  good  a  switch 
as  any  of  its  kind  could  be. 

One  witness  sweftrs  that  he  should  not  think  the  frog  and  guard 
rail  were  used  because  they  are  safe;  he  says  that  in  the  course 
of  time  they  are  cheaper,  because  the  shut  switch  requires  a  man 
to  be  in  constant  attendance.  It  thus  appears  that  the  difference 
between  the  two  is,  that  the  frog  and  guard  rail  is  always  in  its 
place,  and  requires  no  switch-man  to  attend  it,  while  tiie  shut 
svnitch  absolutely  requires  the  attendance  of  a  8witch*man  in  order 
to  safety. 
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When  the  plamti£f  rested  the  defendants  moyed  for  a  dismifwal 
of  the  complaint,  on  the  ground  that  the  accident  was  occasioned 
by  the  negligence  of  a  fellow-servant  engaged  in  the  same  busi- 
ness, and  was  one  of  the  risks  assumed  by  the  deceased  by  virtue 
of  his  employment  The  motion  was  denied,  and  the  defendants 
excepted. 

The  Judge  charged  that  defendants  were  liable  for  the  carelessness 
of  the  switch-tender  employed  by  them,  supposing  no  negligence 
on  the  part  of  the  deceased,  notwithstanding  he  was  an  employee 
of  the  New  Haven  Company ;  and  to  this  there  was  an  exception. 
He  also  charged  that  it  was  negligence  on  the  part  of  the  defend- 
ants not  to  adopt  a  useful  improvement  in  the  construction  of  the 
switch,  by  which  improvement  the  danger  of  accident  would  be 
materially  reduced,  if  the  improvement  was  known  to  them,  and 
they  had  it  in  their  power  to  apply  it ;  and  for  which  negligence 
they  would  be  liable,  provided  the  accident  was  caused  by  such 
omission  on  their  part,  the  deceased  himself  not  being  guilty  of 
negligence.  The  proposition  was  stated  with  this  qualification, 
however,  to  wit,  that  the  improvement  had  been  proved,  and 
found  to  be  valuable  as  a  means  of  promoting  safety,  and  waa 
known  to  the  defendants,  and  was  within  their  power  so  as  to  be 
reasonably  practicable.  To  this  charge,  also,  the  defendants  ex- 
cepted. 

Two  questions  were  then  left  to  the  jury. 

1.  Whether  the  death  was  caused  by  the  negligence  of  the 
switch-tender,  without  any  negligence  on  the  part  of  the  deceased 
ooncurring  to  cause  the  result? 

2.  Whether  negligence,  on  the  part  of  the  defendants,  in  not 
providing  a  proper  switch  also  caused  the  accident,  without  any 
negligence  on  the  part  of  the  deceased  ? 

Both  which  questions  were  answered  affirmatively  by  the  jury, 
and  a  general  exception  was  taken  to  the  charge. 

The  jury  found  a  verdict  for  the  plaintiff  for  $5000,  the  full 
amount  allowed  by  the  statute. 

We  find  no  fault  with  the  finding  of  the  jury  on  the  questions 
submitted  to  them,  as  the  evidence  clearly  justifies  it  in  both  par- 
ticulars, and  the  only  questions  are,  whether  they  were  properly 
instructed  as  to  the  law,  and  whether  the  court  erred  in  leftunng 
anoDBuit? 
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The  motion  for  a  nonsuit  was  made  on  the  ground  that  the 
switchman  and  the  engineer,  (the  deceased,)  though  employed  the 
one  by  the  Harlem  and  the  other  by  the  New  Haven  Company, 
were  to  be  considered,  in  consequence  of  the  peculiar  arrangement 
between  the  companies  for  the  use  of  the  same  track  in  common,  a3 
engaged  in  a  common  service,  and  that  the  defendants  were,  there- 
fore, not  responsible,  the  death  being  caused  by  the  negligence  of 
a  fellow-servant.  Had  the  relation  between  the  two  been  such, 
there  is  no  doubt,  assuming  that  the  disaster  was  wholly  attribu- 
table to  the  negligence  of  the  switch-tender,  without  any  feult  on 
the  part  of  the  deceased,  that  such  would  be  the  rule.  {Ooon.  v. 
Syrac.  and  New  Haven  Railroad  Co.^  1  Seld.  492.) 

But  it  would  be  difficult  to  maintain  this  position,  and  the 
Judge  who  tried  the  cause,  clearly  took  a  different  view  of  the 
case,  or  he  would  not  have  instructed  the  jury  that  the  defendante 
were  responsible  for  the  negligence  of  the  switch-tender,  if  the 
deceased  himself  was  not  guilty  of  negligence. 

In  this,  we  think,  he  was  right.  K  the  New  Haven  Company 
were  running  their  cars  on  the  defendant's  road,  by  no  higher 
authority  than  the  mere  permission  of  the  latter,  still  the  defend- 
ants would  be  liable  to  a  passenger  in,  or  to  a  person  employed 
upon,  said  cars,  for  any  negligence  on  their  part,  or  on  the  part  of 
their  employees,  by  which  injury  should  be  caused.  The  act  of 
March  29, 1848,  authorizes  the  New  Haven  Company  to  run  their 
cars  upon  this  section  of  the  defendant's  road,  upon  such  terms  as 
may  be  agreed  upon  between  the  two  companies.  What  these 
are  the  court  is  not  informed,  no  evidence  thereof  having  been 
given,  and  it  is  not  reasonable  to  suppose  that  they  are  of  such  a 
character  as  to  make  the  servants  of  the  two  companies,  while  on 
this  part  of  the  route,  agents  or  employees  in  a  common  sense. 

But  if  this  question  were  doubtful,  which  we  do  not  consider 
it,  or  were  even  clearly  the  other  way,  still,  the  verdict  must  be 
sustained  under  the  finding  on  the  second  question  submitted  to 
the  jury,  since  the  rule  exempting  the  principal  from  liability  in 
such  a  case  has  this  qualification,  that  the  principal  himself  is  not 
in  fault 

Judge  Ruggles  in  delivering  the  opinion  of  the  Court  of 
Appeals  in  Keegan  v.  The  Western  Railroad  Co.,  (4  Seld.  175,) 
which  waA  an  action  by  a  fireman,  in  the  employ  of  the  company, 
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for  damages  occasioned  by  a  defective  boiler,  thus  clearly  defines 
the  rules :  "  The  cases  in  which  it  has  been  held  that  a  principal 
is  not  liable  to  one  agent  or  servant,  for  an  injury  sustained  by 
him  in  consequence  of  the  misfeasance  or  negligence  of  another 
agent  or  servant  of  the  same  principal,  while  engaged  in  the  same 
general  business,  are  applicable  only  where  the  injury  complained 
of  happened  without  any  actual  fault  or  misconduct  of  the  prin- 
cipal, either  in  the  act  which  caused  the  injury  or  in  the  selection 
and  employment  of  the  agent  by  whose  fault  it  did  happen. 
Wheneverthe  injury  results  from  the  actual  negligence  or  mis- 
feasance of  the  principal,  he  is  liable  as  well  in  the  case  of  one 
of  his  servants  as  in  any  other," 

The  Judge  instructed  the  jury,  in  substance,  that  it  was  neglect 
in  the  defendants  not  to  adopt  the  improvement  of  the  frog  and 
guard  rail  in  the  construction  of  their  switches,  if  the  jury  should 
find  it  was  known  to  the  defendants,  and  they  had  it  in  their 
power  to  apply  it,  and  that  by  it  the  danger  of  accident  would  be 
materially  reduced ;  and  in  this  we  think  he  was  clearly  right  No 
rule  could  be  more  reasonable,  and  nothing  less  shoidd  be  required 
of  the  railroad  company ;  the  safety  of  passengers  and  employees 
requires  it 

In  the  case  of  Hegeman  v.  Ttvt  Western  R  R.  Oo,^  (16  Barb.  S. 
C.  R  368 ;  8  Kernan,  1,)  the  court  held,  that  it  was  negligence  in 
the  defendants  not  to  have  adopted  a  safety-beam  in  connection 
with  the  axles  of  the  cars,  an  invention  well  known  and  in  exten- 
sive use,  and  by  which  the  danger  of  accident  was  greatly  dimin- 
ished. The  rule  does  not,  as  the  Judge  in  the  case  at  bar  instructed 
the  jury,  "  require  the  defendants  to  adopt  or  apply  every  new  in- 
vention, nor  any  invention,  the  utility  of  which  is  in  doubt ;  the 
obligation  to  use  a  new  invention  only  arises  when  such  improve- 
ment has  been  proved,  and  found  to  be  valuable  as  a  means  of 
promoting  safety,  and  that  is  known  to  the  defendants,  and  the 
improvement  is  within  their  power,  so  as  to  be  reasonably  practi- 
cable." 

The  rule,  as  thus  explained  and  qualified,  is  free  from  every 
objection,  and  of  great  practical  utility  and  importance,  and  one 
which  the  courts  should  rigidly  adhere  to. 

The  jury  have  found  that  the  accident  in  question  was  attribu- 
table to  tbds  cause,  as  well  as  to  the  neglect  of  the  switch-tendeTi 
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and  we  think  this  must  settle  the  question  of  the  defendants'  lia- 
bility. 

It  may  be  proper  to  add  that  the  position  taken  by  the  defend- 
ants' counsel)  that  the  deceased,  knowing  the  condition  of  the 
road,  took  the  risk  of  it,  is,  we  think,  unsound.  A  servant  may 
be  held  to  take  the  risk  of  the  common  and  usual  hazards  of  his 
employment,  but  certainly  not  of  those  hazards  which  are  induced 
or  aggravated  by  the  omission  of  his  employer  to  use  precautions 
and  means,  the  very  existence  of  which  may  not  be  in  the  ser^ 
yant's  knowledge,  and  which  the  nature  of  his  service  does  not 
require  him  to  know,  but  -vf  hich  it  is  the  duty  of  the  employer, 
from  his  peculiar  position,  both  to  know  and  apply ;  and  much 
less  can  he  be  said  to  take  tJhe  risk  of  the  omissions  and  negligence 
of  those  who  are  not  his  employers,  but  who,  by  the  relation  in 
which  they  stand  to  his  employers,  are  bound,  in  respect  to  the 
latter,  and  all  employed  by  them,  to  the  exercise  of  the  like  rule 
of  prudence. 

The  judgment  must  be  affirmed,  with  oosts. 


Georgs  W.  Beavsbs  v.  Nehemiah  B.  Lane,  and  other& 

It  is  settled  law,  that  when  the  owner  of  personal  property  makes  an  nnconditional 
delivery  to  his  yendee,  with  the  intent  to  transfer  the  title,  a  subsequent  bond 
Jide  purchaser  from  such  vendee  acquires  a  vaUd  title,  although  the  owner  was 
induced  to  sell  by  the  fraud  of  his  vendee. 

It  Sa  also  settled,  that  even  when  the  owner  qualifies  hia  delivery  by  annesdnf  as  a 
condition,  that  immediate  payment  shall  be  made,  still  a  bond  Jide  poichaaer, 
without  notice  of  the  condition,  acquires  a  valid  title. 

But  these  rules  are  not  applicable  when  it  appears  that  the  contract  of  sale  to  the 
subsequent  purchaser  was  so  far  executory,  that  the  thing  sold  had  not  been 
delivered,  nor  any  portion  of  the  price  paid,  so  that,  in  the  event  of  a  reoovery 
by  the  owner,  such  purchaser  will  sustain  no  damage  beyond  the  possible  loss 
of  anticipated  profitai 

Although  the  contract,  under  such  circumstances,  may  pass  a  valid  title  as  between 
buyer  and  seller,  it  would  not  be  available  as  a  defence  against  the  paramount 
title  of  the  original  owner. 

It  may  be  safely  laid  down  as  law,  that  no  person,  as  against  the  tme  owner,  is  to 
be  deemed  a  bond  Jide  purchaser  from  the  first  vendee,  when  it  appears  that  he 
had  neither  advanced  money  nor  property,  nor  Inourred  liabilities  upon  tiia 
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fidth  of  rach  T«:idee*s  apparent  title.  He  is  not  a  bond  fide  pnrohaBer  when  a  re- 
covery by  the  owner  would  leave  him  in  the  same  condition  as  if  no  contract 
of  purchase  had  been  made  by  him. 

It  appearing  to  the  court  that  such  were  the  facts  in  relation  to  the  purchase  made 
by  the  defendants,  held,  that  their  situation  in  respect  to  the  plaintiff,  the  original 
owner  of  the  goods  in  controversy,  was  exactly  the  same  as  that  of  his  vendee, 
and,  consequently,  that  if  the  sale  to  him  had  been  induced  by  his  fraud,  they 
had  no  defence  to  the  action. 

SM,  further,  that  upon  the  evidence  given  on  the  trial,  and  the  known  rules  of  law 
applicable  thereto,  the  questions,  whether  the  sale  to  the  vendor  of  the  defend- 
ants had  not  been  obtained  by  fraud,  and  whether  the  delivery  of  the  property 
by  the  plaintiff  was  not  conditional,  so  that  the  price  being  unpaid,  no  title 
passed,  ought  to  have  been  submitted  to  the  jury. 

SM,  therefore,  that  the  complaint  ought  not  to  have  been  dismissed,  and  that  the 
motion  lor  a  new  trial  must  be  granted. 

(Before  Duxr,  Slosbon,  and  Woodruit,  J.J.) 
November  7 ;  December  27, 1856. 

Motion  on  the  part  of  the  plaintiff  to  set  aside  a  nonsuit,  and 
for  a  new  trial. 

The  action  was  brought  for  the  delivery  of  the  possession  of 
thirty-six  hundred  bushels  of  oats,  and  the  issues  raised  by  the 
pleadings  were  tried  before  Oakley,  Ch.  J.,  and  a  jury,  in  Novem- 
ber, 1864.  When  the  testimony  on  the  part  of  the  plaintiffs  was 
closed,  the  counsel  for  the  defendants  moved  for  a  nonsuit,  the 
court  granted  the  motion,  and  the  counsel  for  the  plaintiff  excepted 
to  the  decision. 

A  motion  to  set  aside  the  nonsuit,  and  for  a  new  trial,  after- 
wards made  at  a  Special  Term  by  an  order  of  the  court  founded 
on  the  consent  of  the  parties,  was  directed  to  be  heard  at  a  General 
Term, 

That  the  opinion  of  the  court  may  be  properly  understood,  it 
will  be  necessary  to  set  forth  the  pleadings  and  the  evidence  given 
on  the  trial. 

The  complaint  alleges  that  the  plaintiff  wai^,  at  and  before  the 
commencement  of  the  action,  the  owner  and  lawfully  entitled  to 
the  possession ;  that  on  or  about  the  2l8t  day  of  April,  1854,  the 
defendants  wrongfully  took  and  carried  away  the  said  property 
from  the  plaintiff,  and  wrongfully  detain  the  same  from  him ;  that 
he  has  demanded  the  same  &om  the  defendants,  and  that  they 
have  refused  to  deliver  the  same  to  him. 

The  knswer  of  the  defendants  denies  the  plaintiff's  title,  and 
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his  right  of  possession  of  the  3600  bushels  of  oats  mentioned  in 
the  complaint ;  denies  that  the  defendants  took  or  carried  away 
the  same,  or  any  part  thereof,  from  the  plaintiff;  and  denies  that 
they  unlawfully  have  detained  or  do  detain  the  same,  or  any  part 
thereof  from  the  plaintiff. 

The  answer  then  states,  as  to  2558^  bushels  of  oats,  parcel  of 
the  property  claimed  in  the  complaint,  which  was  in  the  posses- 
sion of  the  defendants  at  the  commencement  of  this  action,  and 
the  delivery  whereof  to  him  the  plaintiff  claims  herein,  that  those 
2558^  bushels  of  oats  were,  at  the  commencement  of  this  action, 
the  defendants'  property,  and  that  they  were  lawfully  in  the  pos- 
session thereof. 

Upon  the  trial  of  the  issue  so  joined,  the  evidence  produced  by 
the  plaintiff  showed  that,  On  the  night  of  the  18th  of  April,  1864, 
one  Cox  directed  a  person  in  his  employment,  to  purchase  for  him 
"  along  the  North  Eiver"  from  eight  to  ten  thousand  bushels  of 
oats,  and  instructed  him,  in  case  inquiry  was  made  respecting  the 
time  of  payment,  to  say  "  the  usual  time."  The  agent,  on  the 
following  day  (Wednesday,  the  19th),  found  the  plaintiff's  canal 
boat  at  Pier  No.  12,  North  River,  with  upwards  of  7000  bushels 
("  understood  to  be  7600  bushels")  on  board,  and  purchased  from 
the  plaintiff  "  all  there  was  in  the  boat"  The  price  agreed  on 
waj9  fifty  cents  a  bushel,  and  nothing  was  said  about  credit 
"  The  usual  terms,"  unless  there  is  some  other  understanding,  are 
cash  on  delivery.  It  was  agreed  that  the  oats  should  be  sent  to 
Pier  No.  26,  East  River,  to  be  there  measured,  and  Cox,  the  pur- 
chaser, was  to  pay  "for  what  they  measured."  The  plaintiffs 
boat  was  removed  to  the  place  appointed  on  the  East  River,  and 
the  next  day  (Thursday)  the  measurer  began  to  measure  the  oats. 
As  the  oats  were  measured  they  were  poured  into  boats  provided 
by  Cox.  One  boat  was  filled,  and  the  oats  therein  were,  on  the 
following  Monday,  taken  by  Cox  (or  his  agent)  to  a  ship,  and 
were  put  on  board,  for  what  destination  does  not  appear,  nor  is  it 
material.  The  residue  were  poured,  as  they  were  measured,  into 
another  boat  belonging  to  Cox,  called  the  J.  P.  Whiley,  and  on 
Saturday  morning  the  measuring  was  finished,  and  at  about  three 
or  four  o'clock  in  the  afternoon,  the  measurer's  return  of  the 
quantity,  7175  bushels,  was  left  at  the  store  of  the  plaintiffl  On 
Monday  morning,  at  about  ten  o'dook,  the  plamtiff  called  upon 
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Cox  to  ascertain  something  respecting  the  apparent  deficiency  in 
the  quantity  of  the  oats,  and  inquired  where  the  oats  were.  Up 
to  this  time  no  bill  of  the  oats  had  been  presented  by  the  seller, 
and  no  demand  of  payment  had  been  made,  and  there  was  testi- 
mony to  show  that  on  cash  sales  in  that  kind  of  trade,  although 
the  usual  terms  are  cash  on  delivery,  yet,  that  by  the  usage  and 
custom,  the  bill  is  presented  for  payment  the  same  day  or  the 
next  day  after  the  measurer's  returns  are  made  to  the  parties ; 
but  that,  neyertheless,  the  seller  sends  in  his  bill  when  he 
chooses. 

At  12  o'clock,  noon,  of  Monday,  the  plaintiff  presented  his  bill 
to  Cox,  and  demanded  payment  for  the  whole  quantity  returned 
by  the  measurer,  and  he  then  learned  that  Cox  had  failed,  and  of 
oourse  the  bill  was  not  paid ;  and  he  then  demanded  the  oats. 

On  the  next  day,  Tuesday,  April  25th,  this  action  was  com- 
menced, and  the  sheriff,  who  was  directed  to  take  the  property, 
found  the  boat  of  Cox  (the  J.  P.  Whiley)  at  Pier  No.  2,  East 
Siver,  and  the  measurer  then  employed  in  measuring  the  same 
oats,  and  pouring  them,  as  they  were  measured,  from  Cox's  boat 
into  the  boat  of  the  present  defendants. 

In  the  mean  time,  the  quantity  on  board  the  J.  P.  Whiley  had 
been  reduced  by  some  other  disposition  thereof,  to  2663|^  bushels. 
In  what  manner  the  sheriff  served  the  process  does  not  appear  by 
the  case,  but  notwithstanding  the  measurer  "  was  stopped  by  the 
sheriff  at  noon"  of  Tuesday,  he  went  on  by  direction  of  defend- 
ants, and  completed  his  measurement,  pouring  the  whole  of  the 
2553^  bushels  into  the  defendants'  boat. 

It  also  appeared  by  the  testimony,  that  there  were  in  the  J.  P. 
Whiley,  700  or  800  bushels  of  oats  before  any  were  poured  into 
her  from  the  plaintiff's  oats ;  but  that  does  not  seem  material,  as 
the  identity  of  the  oats  delivered  to  the  defendants,  is  not  ques- 
tioned. At  all  events,  a  larger  portion  of  them  were  clearly  thfe 
oats  sold  by  the  plaintiff. 

In  support  of  the  defendants'  title,  there  is  evidence  that  the 
defendants  purchased  the  2553^  bushels  of  oats,  that  is  to  say, 
**  what  oats  were  in  the  boat"  J.  P.  Whiley,  on  Monday  the  24th 
April,  from  Bawles  &  Seymour,  commission  merchants,  at  51i  cts. 
per  bushel ;  that  the  purchase  was  for  cash.  There  was  not  only 
no  evidence  that  the  defendants  had  paid  for  the  oats,  but  upon 
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the  &ce  of  the  bill  rendered  by  Eawles  &  Seymour  was  a  direction, 
in  the  handwriting  of  one  of  the  defendants,  not  to  pay  the  bilL 
And  no  evidence  was  given  respecting  the  title,  if  any,  of  Bawles 
&  Seymour,  or  their  authority  to  sell,  except  the  fact  that  the  oats 
continued  in  the  boat  of  Cox,  and  were  in  process  of  delivery  firom 
that  boat  into  the  boat  of  the  defendants  when  this  action  was 
commenced. 

The  counsel  of  the  parties  now  submitted  the  case  upon  printed 
points. 

F.  B,  OuUing,  for  the  plaintiff,  submitted  the  following  points: 

The  nonsuit,  or  dismissal  of  the  complaint,  was  erroneous. 

I.  There  was  evidence  sufficient  for  the  consideration  of  the 
jury  that  Cox  directed  his  clerk  to  purchase  the  oats,  with  the 
preconceived  intention  of  not  paying  for  them.  This  appean 
fix)m,  1.  His  instructions  to  the  clerk.  2.  His  insolvency,  which 
was  declared  early  on  Monday,  the  24th  November.  8.  The  ab- 
sence of  all  explanation  as  to  the  causes  of  his  suspension.  4.  The 
haste  with  which  he  attempted  to  sell  the  oats,  through  his  broker. 
6.  The  rendering  of  a  bill  before  the  oats  had  been  delivered  to 
the  defendants,  contrary  to  the  usage  of  the  trade. 

IL  The  oats  were  sold  payable  cash  on  delivery.  As  between 
Cox  and  the  plaintiff,  the  title  of  the  latter  was  not  divested  "until 
performance  by  the  former  (  Van  Neste  v.  Oonover^  20.  Barb.  554, 
and  cases  there  cited.)  a.  The  oats  were  payable  in  cash  on  de- 
livery, by  agreement,  by  usage,  and  as  matter  of  law.  6.  There 
was  no  delivery  until  the  oats  had  been  measured,  and  the  quan- 
tity ascertained  by  the  parties,  so  that  the  price  to  be  paid  could 
be  ascertained,  c.  The  plaintiff  did  not  receive  the  measurer's 
return  until  between  3  and  4  o'clock  of  Saturday,  the  22d  April, 
and  on  Monday  he  presented  the  bill  of  sale ;  and  demanded  pay- 
ment. There  was  then  a  dispute  as  to  the  quantity.  On  the 
same  morning  the  plaintiff  demanded  payment  of  the  quantity 
stated  in  the  measurer's  return,  and  then  Cox  avowed  his  insol- 
vency, d.  The  plaintiff  had  the  right  to  retain  possession  of  the 
oats  as  between  himself  and  Cox.  e.  The  delivery  was  condi- 
tional on  the  payment  of  the  price ;  and  not  having  been  paid  for, 
there  was  no  delivery  in  law. 
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m.  The  defendants  did  not  obtain  title  to  the  oats  by  their 
agreement  to  purchase  from  Bawles  &  Seymour,  1.  Sawles  &  Sey- 
mour had  no  title.  2.  The  defendants  had  notice  of  the  plain- 
tiff's rights  before  the  oats  were  delivered  to  them.  8.  They  paid 
nothing  on  account  of  the  oats. 

lY.  The  nonsuit  ought  to  be  set  aside,  and  a  new  trial  ordered. 

Wm.  M  Eoartsl  for  the  defendants,  submitted  the  following : 

I.  The  plaintiff's  sale  to  Cox  of  the  boat-load  of  oats  in  the 
"Champion,"  on  the  19th  April,  was  executed  and  complete  so 
as  to  pass  the  title.  The  delivery  of  the  oats  was  complete  either 
by  placing  the  whole  boat-load  at  Cox's  disposition  on  that  day, 
or,  certainly,  when  the  oats  had  been  fully  measured  out  from 
plaintiff's  boat  into  Cox's  boats,  and  mingled  with  his  other  cargo 
therein,  at  or  before  ten  o'clock,  A.  M.,  April  22d.  Bead  v.  Qibbs^ 
(8  Sandf.  S.  C.  R  208) ;  Smilh  v.  Lynes,  (1  Selden,  41.) 

n.  This  delivery  from  plaintiff  to  Cox  waa  unconditional,  and 
left  no  right  in  the  plaintiff  to  reserve  or  reclaim  the  possession 
from  Cox  upon  his  default  in  payment,  had  the  oats  still  remained 
in  his  hands. 

in.  The  defendants'  right  is  superior  to  Cox's,  They  became 
purchasers  in  the  market  fix)m  Bawles  &  Seymour,  who  had  pos- 
session of  the  oata,  and  sold  them  as  owners,  and,  on  such  sale, 
delivered  them  to  defendants. 

rV.  The  plaintiff  has  attempted  no  impeachment  of  the  title  or 
possession  of  Bawles  &  Seymour,  and  no  presumption  to  the  preju- 
dice of  either,  can  arise  on  the  proofs.  The  defendants  stand, 
then,  as  bona  fide  purchasers,  in  the  regular  course  of  trade,  from 
regular  and  reputable  dealers,  whose  right  to  sell  is  not  discredited. 

Y.  The  fact  that  the  defendants  had  not  paid  the  price  on  their 
purchase  from  Bawles  &  Seymour  is  immaterial.  By  the  executed 
sale  the  title  had  passed  to  them,  and  the  property  was  at  their 
risk.  As  honajidt  purchasers  they  were  entitled  to  their  bargain, 
and  the  subject  of  it,  and  this  whether  they  had  paid  for  it  or 
bought  on  credit  OlyphmU  v.  Barber  (5  Denio,  879),  Orofoot  v. 
^neU  (2  Coms.  258). 

YL  The  defendants  should  have  judgment,  with  costs. 
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By  the  Court.  Woodruff,  J. — ^The  counsel  for  the  plain- 
tiff, in  support  of  the  present  motion,  insists  that  the  nonsuit  was 
erroneous,  because  the  defendants  had,  at  the  time  of  the  com- 
mencement of  this  action,  acquired  no  title  to  the  oats  in  question, 
or  if  they  had  acquired  any  title  upon  which  they  could  claim  or 
retain  the  possession  as  against  the  plaintiff's  vendee,  (Cox,)  it 
cannot  avail  them  as  against  the  plaintiff  himself,  i.  e.,  they  had 
no  other  or  better  title  than  Cox  himself.  That  Cox  had  no  title 
as  against  the  plaintiff  for  two  reasons,  that  the  purchase  by  Cox 
was  fraudulent,  and  made  with  the  preconceived  intention  not  to 
pay  for  them,  and  also  that  the  sale  being  for  cash  on  delivery, 
the  act  of  measuring,  which  for  convenience  was  done  from  one 
boat  into  the  other,  did  not  constitute  an  absolute  delivery,  but 
was  conditioned  upon  the  payment  therefor  on  the  coming  in  of 
the  measurer's  returns ;  and  that  there  was  evidence  tending  to 
establish  all  the  facts  which  enter  into  these  propositions,  which 
evidence  ought  to  have  been  submitted  to  the  jury. 

The  counsel  for  the  defendants,  on  the  contrary,  insist  that  the 
delivery  of  the  oats  to  Cox  was  complete,  absolute,  and  uncondi- 
tional, and  that  the  defendants  are  bona  fide  purchasers  without 
notice  of  any  defect  in  the  title  of  the  parties  in  possession,  and 
are  therefore  entitled  to  retain  the  property  and  enjoy  the  fruits 
of  their  purchase,  although  they  have  paid  nothing  and  had  not 
received  complete  delivery  when  the  action  was  commenced. 

It  is  not  denied  by  the  counsel  in  this  case  that  when  an  owner 
of  property  makes  an  unconditional  delivery  to  his  vendee,  with 
the  intent  then  to  transfer  the  title  to  him  as  purchaser,  a  subse- 
quent bona  fide  purchaser  from  such  vendee  will  acquire  a  valid 
title,  although  such  owner  was  induced  to  sell  and  deliver  by  the 
fraud  of  his  vendee. 

Nor  is  it  denied  that,  where  an  owner,  having  sold  his  property, 
J  qualifies  the  delivery  thereof  by  annexing  a  condition  that  pay- 
I  ment  shall  be  made,  still  a  bona  fide  purchaser  from  the  vendee, 
j  without  notice  of  the  condition,  will  acquire  a  valid  title. 
/  Both  of  these  propositions  have  recently  been  considered  and 
;  decided  in  this  court,  and  the  cases  on  the  subject  collected  and 
.'  discussed.  (See  Caldwell  v.  Bartleit,  8  Duer,  341  j  Ksyser  v.  Har- 
f  beck,  ib.  878.)  Since  the  case  of  Mowry  v.  Wa&A,  (8  Cow.  288,) 
'  the  former  proposition  has  not  been  disafi&rmed,  and  the  case  of 
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Smitii  y.  Syms^  (1  Selden,  41,)  in  the  Court  of  Appeals,  distinctlj  ( 
affirms  the  latter. 

Before  considering  the  question  whether  the  title  of  Cox,  the 
plaintiff's  vendee,  to  the  oats  in  question,  was  valid  as  against  the 
plaiatiff,  it  is  proper  to  inquire,  whether  the  defendants  are  boita 
fide  purchasers  within  the  meaning  of  these  rules? 

It  is  quite  clear  that  there  was  no  sufficient  evidence  in  this 
case  to  warrant  the  court  in  saying  that  Bawles  &  Seymour,  fix>m 
whom  they  made  their  purchase,  were  such  purchasers,  and  the 
defendants  cannot  therefore  repose  upon  Bawles  k  Seymour's 
title.  They,  Bawles  k  Seymour,  are  not  shown  to  have  in  feet 
purchased  from  Cox  or  any  one  else.  .They  are  not  shown  to 
have  had  the  possession  at  any  time ;  the  oats  remained  in  the 
boat  of  Cox.  They  are  not  shown  to  have  paid  any  thing  for  the 
oats,  or  to  have  made  any  advance  thereon.  The  fact,  which  is 
proved,  that  they  assumed  to  negotiate  a  sale  to  the  defendants, 
and  that  a  delivery  was  begun  in  pursuance  of  their  contract  of 
sale,  indicating  that  they  had,  for  this  purpose,  a  control  over  tho 
oats,  is  entirely  consistent  with  the  continued  possession  and 
ownership  of  Cox,  because  it  is  proved  that  Bawles  k  Seymour 
are  commission  merchants,  and  there  is  no  proof  that  they  acted 
in  any  other  capacity.  If,  then,  it  shall  appear  that  Cox  had  no 
title  valid  as  against  the  plaintiff,  the  proof  comes  &r  short  of 
showing  that  Bawles  k  Seymour  are  hona  fide  purchasers  from 
him,  entitled  to  protection  as  such  against  the  plaintiff's  claim. 
The  evidence  indicates  rather  that  they  were  negotiating  a  sale 
for  Cox  to  the  defendants. 

The  defendants  must,  therefore,  for  the  purposes  of  this  branch 
of  the  case,  rest  upon  dieir  own  position  as  purchasers,  and  this, 
we  think,  is  insufficient  It  is  not  enough  to  constitute  a  homa 
fide  purchaser,  (within  the  meaning  of  the  rule,)  that  he  has  en- 
tered into  an  executory  contract  of  purchase  which,  if  not  per^ 
formed,  will  leave  him  in  the  same  condition  as  if  no  such  con- 
tract had  been  made.  It  has  been  said,  it  is  true,  that  a  mere 
contract  for  the  sale  of  goods,  where  nothing  remains  to  be  done 
by  the  seller  before  making  delivery,  transfers  the  right  of  prop- 
erty, although  the  price  has  not  been  paid,  nor  the  thing  sold  de- 
livered to  the  purchaser.  {Olyphant  v.  Barber^  6  Denio,  882,  and 
cases  died.)    This  may  be  true  as  between  buyer  and  seller  for 
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many,  or  all,  purposes,  and  yet  the  right  of  a  defrauded  vendor 
of  the  latter  have  a  paramount  right,  against  which  such  a  con- 
tract of  sale  will  avail  nothing.  The  general  rule,  that  one  shall 
not  profit  by  another's  fraud,  forbids  such  a  result  But  in  the 
present  case  something  yet  remained  to  be  done  by  the  seller  at 
the  very  time  when  this  action  was  commenced,  and  when  the  de- 
fendants received  notice  of  the  plaintiff's  claim.  They  had  pur- 
chased the  oats  which  were  in  the  boat  of  Cox,  ''more  or  less,"  at 
61i  cents  per  bushel.  Measurement  was  necessary,  and  neither 
measurement  nor  delivery  was  completed  when  the  sheriff  inter- 
rupted its  progress,  and  the  defendants  received  notice  of  the  plain- 
tifi''s  claim.  They  had  paid  nothing.  They  had  not  obtained 
possession.  If  the  oats  were  taken  from  them  by  the  plaintiff 
they  would  be  in  no  worse  position,  (assuming,  of  course,  in  this 
view,  that  the  plaintiff  had  a  better  title  than  Cox,)than  they  were 
before  their  contract  of  purchase  was  made.  They  would  simply 
have  &iled  to  realize  a  profit  which,  if  Cox  had  title,  they  might 
probably  have  realized  from  the  transaction.  The  rule  may  safely 
be  stated  that  no  one  is  a  bona  fide  purchaser,  in  the  sense  now 
proposed,  who  has  neither  advanced  money  nor  property,  nor  in- 
curred liabilities,  upon  the  faith  of  his  vendor's  apparent  title,  and 
without  notice  of  any  defect  therein ;  and  by  liabilities  is  meant 
those  obligations  from  which  the  retaking^  by  the  former  and  true 
owner,  will  not  of  itself  relieve  him.  I^  after  such  retaking,  he 
will  be  in  all  respects  in  the  same  condition  as  if  he  had  made  no 
such  contract  of  purchase,  he  is  not  a  bona  fide  purchaser,  having 
title  paramount  to  that  of  thcf  true  owner. 

Here,  it  cannot  be  said  by  the  court  that  the  defendants  are 
proved  to  have  paid  any  money,  or  incurred  any  such  liability. 
Upon  the  facts  now  appearing,  if  the  plaintiff  be  the  owner  as  be- 
tween him  and  Cox,  the  defendants  can  never  be  required  to  pay 
him  for  the  oats,  and  they  have  given  no  property  or  securities, 
negotiable  or  otherwise,  therefor.  Unless  we  can  say  that  they 
are  liable  for  one-half  the  measurer's  fees,  they  can  suffer  no  prej- 
udice ;  and  on  that  subject  the  evidence  in  the  cause  indicates  that 
those  fees  are  paid,  in  the  first  instance,  by  the  seller,  and,  if  so, 
he  can  no  more  collect  them,  under  the  circumstances  proved,  than 
he  can  the  price  of  the  goods. 

The  case  must  therefore  be  decided  by  determining  whether  the 
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oourt  is  warranted,  by  the  evidence,  in  saying  that  Oox  acquired 
a  valid  title  as  against  the  plaintiff  for  if  the  testimony  was  such 
as  to  require  the  submission  of  any  question  of  &ct  to  the  jury,  a 
new  trial  must  be  ordered. 

If  the  purchase  by  Cox  was  a  £raudulent  device  to  obtain  the 
possession  of  the  plaintiff's  oats  and  sell  them,  applying  the  pto- 
oeeds  to  his  own  use,  knowing  that  he  was  about  to  foil  in  busi- 
ness, and  without  any  intent  to  pay  for  the  oats  according  to  the 
terms  of  the  contract  of  purchase,  tiien,  however  absolute  and  im- 
qualified  the  delivery  to  him  may  have  been,  he  acquired  no  title. 

On  Tuesday  night  he  instructed  his  agent  to  purchase  eight  or 
ten  thousand  bushels  of  oats  for  cash  on  delivery  (or  on  the  usual 
terms,  which  imports  the  same  thing).  He  gives  no  direction  or 
limitation  as  to  price.  The  purchase  is  made  on  Wednesday  at 
the  plaintiff's  price.  The  delivery  into  his  boats  is  completed  on 
Saturday.  Before  12  o'clock  on  Monday,  he  had  suspended  pay- 
ment; and  yet  on  Monday  morning  he  had  delivered  three  thou- 
sand seven  hundred  bushels  on  ship-board;  he  had,  in  some  man- 
ner, disposed  of  at  least  five  hundred  bu^els  from  his  boat,  the 
J.  P.  Whiley,  and  on  that  day  commenced  the  delivery  of  the 
residue  contained  in  that  boat  to  these  defendants;  and  when 
called  upon  by  the  plaintiff  for  payment,  nor  at  any  time  after,  so 
£ur  as  appears,  not  a  word  of  explanation  is  given,  or  attempted, 
tt.d  no  iact  shown  indicating  any  fiuluie  in  his  expectations,  or 
any  misadventure  or  accident  preventing  payment  And  on  the 
trial  no  proof  is  offered  to  show  that  his  suspension  was  caused 
by  drcamstances  over  which  he  had  no  control,  or  to  indicate  that 
he  was  not  aware  some  short  time,  at  leaist,  before  his  actual  sus- 
pension, that  such  event  was  unavoidable.  It  is  true  that  a  failure 
in  business  is  sometimes  sudden  and  unexpected  to  the  party  him- 
self^ but  when  so  heavy  a  purchase  is  made,  and  so  immediate  a  dis- 
position of  the  property  follows  the  act  of  suspension,  without  an 
oSsr  to  retuni  the  property  for  which  instant  payment  was  due, 
and  which  had  hardly  come  to  his  control,'  and  when  a  very 
alight  sense  of  justice  would  have  prompted  an  offer,  at  least,  of 
the  proceeds  of  the  sale,  it  seems  not  too  much  to  say,  that  there 
is  some  evidence  of  fraud  in  the  whole  transaction.  So  long  as 
the  oats  were  not  measured  the  title  remained  in  the  plaintiff,  and 
the  delivery  was  not  completed  until  Saturday  morning.  In  the 
D.— VL  16 
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absence  of  all  explanation,  it  would  be  no  violent  presumption  that 
when  Cox  took  the  possession,  and  removed  the  goods  after  that 
time,  he  knew  he  could  not  pay,  and  did  not  intend  to  pay,  ac- 
cording to  his  contract  We  are  aware  that  this  evidence  is  not 
conclusive,  but  whatever  suggestions  may  be  made,  or  hypothesis 
proposed,  to  diminish  the  force  of  the  circumstances  indicating 
fraud,  we  think  the  evidence  clearly  sufficient  to  be  submitted  to 
a  jury,  and  to  call  for  some  explanation  or  rebutting  evidence. 

Again,  if  the  delivery  by  the  plaintiff  was  a  conditional  de- 
livery, as  mutually  understood  and  intended  by  the  parties,  Cox  ao 
quired  no  title,  as  against  the  plaintiff,  without  payment  of  the  price. 
On  this  point  there  is  no  difficulty  in  declaring  the  rules  of  law, 
though  there  may  be  some  in  applying  them  to  the  evidence  given 
on  the  trial.  It  may  be  said,  in  general  terms,  that  no  man  shall 
be  held  to  part  with  his  title  to  his  vendee  without  his  own  vol- 
untary consent  to  do  so ;  but  on  the  other  hand,  a  man  is  deemed 
to  consent  to  the  legal  consequences  of  his  own  voluntary  acts. 
When  a  sale  is  made  for  cash,  to  be  paid  on  delivery,  the  title 
does  not  vest  in  the  purchaser  by  the  mere  fact  of  manual  de- 
livery, unless  the  purchaser  performs  the  condition,  or  the  seller 
waives  such  performance.  In  general,  delivery  and  payment  are 
to  be  simultaneous  acts ;  but  in  strict  order  of  time,  the  seller  must 
complete  the  manual  delivery  before  his  title  to  the  money  is  com- 
plete; that  is,  he  must  perform  the  condition  on  his  part;  and 
where  goods  are  of  great  quantity,  requiring  considerable  time  to 
deliver,  it  is  not  until  the  whole  have  passed  through  the  process 
of  delivery  that  the  seller  can  demand  any  thing,  but  his  lien  con- 
tinues, and  his  right  to  resume  the  actual  possession  is  perfect  un- 
less payment  is  made,  and  until  he  waives  the  condition ;  and,  on 
the  other  hand,  if  the  delivery  be  absolute  and  without  any  cir- 
cumstances indicating  an  intent  that  the  title  should  not  pass,  such 
delivery  vests  the  title  though  the  condition  be  not  performed. 

Where  the  circumstances  are  such  that  the  acts  of  the  seller 
neither  indicate  aji  intent  to  make  the  delivery  absolute,  nor  to 
part  with  the  title  without  payment,  and  where  an  intent  to  insist 
upon  the  condition  may  have  effect,  in  consistency  with  the  acts 
of  the  party,  the  condition  should  not  be  deemed  waived.  In  such 
case  the  vendor  should  not  be  held  to  have  invested  the  vendee 
with  the  title  if  he  never  intended  to  do  so.    On  the  other  hand. 
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when  a  delivery  is  made  without  any  cotemporaneous  qualifica- 
tion, the  vendor  must  be  required  to  show  affirmatively  on  his 
part,  acts,  circumstances,  or  previous  declarations  from  which  it 
may  be  clearly  inferred  the  condition  was  not  waived,  for  the  de- 
livery will  be  deemed  conditional  if  such  was  the  intent  of  &e 
parties,  though  not  so  declared  at  the  time  in  express  terms. 

These  principles  are  deducible  from  i^umerous  cases  in  this  state 
and  England,  and  are  reasonable  and  just,  Indeed,  they  would 
not  probably  be  denied  by  the  counsel  in  the  present  case.  (See 
Smiih  V.  Syms,  1  Selden,  41,  S.  C,  8  Sand,  208 ;  Oaldioell  v.  Bart- 
leU,  and  Keyser  v.  Earbeckj  supra,  and  the  numerous  cases  cited  in 
each;  Van  Nisste  v.  Oovwver,  20  Barb,  Sup,  C.  E.  547;  Ivea  v. 
Humphrey,  1  E,  D.  Smith  R.  196.) 

In  the  case  before  us,  the  evidence  was  that  the  sale  was  for 
cash  on  delivery.  The  oats  were  first  to  be  measured,  and  the  de* 
livery  was  to  be  actually  completed  before  the  payment  was  due, 
and  if  such  payment  was  not  then  made,  the  title  did  not  pass ; 
it  was  upon  that  condition  only  that  the  property  was  to  become 
Cox's  property.  Was  this  condition  waived?  The  agreement 
was,,  that  the  oats  should  be  taken  to  some  pier  up  the  East  fiiver, 
to  be  there  measured ;  the  measurer  was  sent  on  board,  and  the 
work  of  measuring  progressed  until  Saturday  morning.  It  does 
not  appear  that  the  vendor  was  present ;  the  measurer's  return  did 
not  reach  him  certainly  before  three  or  four  o'clock  on  Saturday 
afternoon,  and  it  seems  probable  that  he  did  not  personally  see  it 
until  Monday  morning.  At  all  events,  it  was  after  the  usual  hour 
of  making  and  receiving  payments  on  Saturday  when  it  reached 
his  store.  On  Sunday,  of  course,  there  yrdA  no  opportunity  to 
demand  payment;  on  Monday,  at  twelve  o'clock,  he  presented 
the  bill,  and  demanded  payment.  His  delay  even  to  that  hour  is 
explained  by  the  &ct  that  there  was  a  wide  discrepancy  between 
the  quantity  returned  by  the  measurer  and  the  quantity  the  par- 
ties supposed  to  be  in  his  boat,  and,  as  it  seems  from  the  evidence, 
the  actual  quantity  sold.  He  had  been  in  the  morning  engaged 
in  an  endeavor  to  find  out  the  mistake  in  that  respect  It  does 
not  appear  that  until  so  engaged  he  had  any  actual  laiowledge  that 
the  oats  had  been  removed  from  the  place  of  measurement^  if  in- 
deed they  had  down  to  that  time  been  removed.  It  does  not  ap- 
pear that  he  at  any  time  consented  to  such  removal ;  and  though  ' 
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it  may  be  said,  that  the  person  in  charge  of  his  boat,  from  which 
the  oats  were  measured,  must  be  deemed  his  agent,  it  does  not 
appear  that  he  had  any  authority  to  consent  to  a  removal  of  the 
oats,  nor  is  an  authority  to  waive  the  condition  to  be  necessarily 
implied  from  any  evidence  given  on  the  trial.  Under  such  cir- 
cumstances, it  ought,  we  think,  to  have  been  left  to  the  jury  to 
say,  whether  there  ever  was,  in  fact,  any  absolute  delivery  to  the 
purchaser  Cox?  If  all  that  was  done  was  consistent  vrith  an  in* 
tent  to  insist  upon  the  condition,  or  rather,  if  nothing  that  was 
done  indicates  that  such  condition  was  either  actually  waived  or 
intended  to  be  waived,  the  lapse  of  a  few  hours  after  the  measur- 
ing was  completed  ought  not  to  be  deemed  so  clear  evidence  of 
waiver  as  to  withdraw  the  question  from  the  jury.  And  though 
it  be  conceded  that  a  voluntary  sole  reliance  upon  the  personal 
responsibility  of  Cox,  and  a  voluntary  giving  to  him  a  credit  for 
some  time,  however  short,  after  an  unqualified  delivery  of  the 
possession  would  have  vested  in  him  the  title,  we  think  tiiat  such 
a  delivery  and  giving  of  credit  were  by  no  means  clearly  proved 
The  nonsuit  must,  therefore,  be  set  aside,  and  a  new  trial  or- 
dered, with  costs  (including  the  costs  in  the  General  Term)  to 
abide  the  event. 


TiMOTHT  T.  Mebwin,  and  another  v.  Jeremiah  Q.  Hamilton. 

A  broker  who  »  employed  to  purchase  stocks,  and  is  authorised  by  usage  or  by  an 
express  agrecmeDt,  to  make  the  purchase  In  his  own  name  without  diaclomng 
the  name  of  his  principal,  has  no  right  to  maintain  an  action  against  his  princi- 
pal for  not  furnishing  him  with  money  to  pay  for  the  stocks^  without  showing 
that  he  had  demanded  payment  of  the  price  and  had  transferred  or  offered  to 
such  principal  the  stocks  he  had  purchased. 

The  transaction  is  In  law  precisely  the  same,  and  is  govemed  by  the  same  mles^ 
that  would  have  applied  had  the  contract  been  an  immediate  sale  from  the 
broker  as  seller  and  his  principal  as  buyer.  The  payment  of  the  price  and  the 
transfer  of  the  stocks  are  simultaneous  acts  and  conditions  mutually  dependent 

Hence,  if  the  broker  sells  the  stocks  without  demanding  payment  of  the  price,  and 
without  transferring,  or  offering  to  transfer  them,  to  his  principal,  and  without 
notice  of  his  intention,  thereby  disabling  himself  firom  making  the  neeeisoary 
transfer  or  tender,  he  in  effect  converts  them  to  his  own  use,  and  loses  any  right 
of  action  against  his  principal  that  he  might  otherwise  have  had. 
,  Sild,  upon  those  grounds,  that  each  of  the  first  four  counts  in  the  complaint  was 
bad  upon  demurrer,  as  not  stating  facts  snffident  to  oonstltnte  a  eaose  of  aetlon. 
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The  fifth  ooant  stated,  as  a  separate  cause  of  aotioo,  that  they,  the  plaiotifis, 
Booably  deserved  to  have  from  the  defendant  for  their  commissions  as  stock- 
brokers, in  making  the  said  purchases  of  stock  and  in  making  other  pnrchasea 
and  sales  of  stock,  -which  they  -were  employed  by  him  to  make,  another  large 
sum  of  money,  etc 

Seld,  that  these  allegations,  although  sot  so  definite  as  they  ought  to  have  been, 
and  upon  motion  might  have  been  required  to  be  made,  were  sufficient  upon 
demurrer. 

Demurrer  to  the  first  four  counts  sustained.    To  the  fifth  oyermled. 

(Before  Dueb,  Slosson,  and  Woodruff,  J.J.) 

Heard,  November  10;  decided,  December  27, 1866. 

Appeal  by  plaintiffit  from  a  judgment,  at  Special  Term,  allow- 
ing  a  demurrer  to  the  complaint. 

The  complaint  alleged  that  the  plaintiff  on  etc.,  at  etc.,  were 
partners  and  stock-brokers ;  that  by  usage  and  custom,  existing  at 
the  time  of  the  transactions  hereinafter  mentioned,  within  the 
state  and  city  of  New  York,  and  well  known  to  the  defendant, 
stock-brokers  employed  to  purchase  stocks  for  other  persons, 
make  such  purchases  in  their  own  names,  without  disclosing  their 
principals,  and  are  personaUy  liable  for  the  performance  of  the 
contracts  so  made,  and  their  principals  are,  as  between  them  and 
the  stock-brokers  so  employed,  liable  to  perform  the  contracts  of 
purchase  so  made  in  their  behalf,  and  to  indemnify  and  save 
harmless  such  brokers  against  their  liability  upon  such  contracts 
at  the  maturity  thereof. 

The  complaint  then,  as  a  first  cause  of  action,  avers  that  the 
plaintiff  on  etc.,  were  employed  to  purchase,  and  did  purchase 
for  him,  in  accordance  with  such  usage  and  custom,  from  certain 
persons  named,  one  hundred  shares  of  the  capital  stock  of  the 
New  York  and  Erie  Eailroad  Company,  at  $69f  per  share,  pay- 
able on  the  delivery  of  the  stock  at  the  option  of  the  buyer  within 
60  days  after  such  purchase,  whereof  the  said  defendant  had  due 
notice.  Yet,  the  said  defendant  did  not  perform  the  said  contract 
at  or  before  the  maturity  thereof,  and  did  not  accept  a  delivery 
thereof  or  pay  the  price ;  and  did  not  indemnify  and  save  harm- 
less the  plaintiffs  against  their  liability  upon  the  said  contract  at 
the  maturity  thereof;  whereby  the  said  plaintifFs  were  compelled 
to,  and  did,  at  the  expiration  of  the  time  limited,  accept  from  the 
vendors  a  delivery,  and  did  pay  them  therefor  the  agreed  price, 
amoanting  to  $6980i^ ;  that  the  said  stock  had  then  greatly  de- 
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olined  in  value,  and  was  not  and  never  since  haa  been,  worth  the 
Bum  so  paid  by  a.  large  amount,  whereby  the  plaintiffs  have  been, 
and  are,  greatly  injured  and  damnified. 

The  complaint  proceeds,  as  a  second,  third,  and  fourth  cause  of 
action,  to  set  out  other  purchases  of  other  stocks  from  other  par- 
ties, upon  the  like  employment  with  like  averments,  in  respect  to 
each  as  contained  in  the  amount  of  the  first  cause  of  action. 

The  fifth  cause  of  action  consists  in  an  averment  that  the  plain- 
tiff reasonably  deserve  to  have  from  the  defendant  for  their  ser- 
vices, as  such  stock-brokers,  in  making  the  said  purchases  of  stock, 
and  other  purchases  and  sales  of  stock,  which  they  were  employed 
by  the  defendant  to  make,  and  which  they  did  make,  as  his 
brokers,  during  the  said  year  of  1854,  a  large  sum  of  money,  to 
wit,  the  sum  of  $115  or  tikereabouts,  and  that  the  said  defendant 
hath  not  paid  the  said  conmussions,  or  any  part  thereof,  to  the 
said  plaintiff. 

In  conclusion,  it  is  averred,  that  all  the  said  stocks  have  been 
0old  by  the  plaintiff  for  the  best  prices  they  could  obtain,  and  for 
all  they  were  worth  at  any  time  between  the  maturity  of  the  sev- 
eral contracts  of  purehase  and  the  times  of  such  sales,  and  after 
crediting  the  proceeds  of  sales,  a  large  balance  of  the  said  sums, 
so  paid  by  the  plaintiffs  on  account  of  the  defendant,  remains  due 
to  them,  to  wit,  $3573-^,  besides  the  said  commissions  and  in- 
terest, whereupon  the  plaintiffs  pray  judgment,  etc. 

To  this  complaint,  the  defendant  demurred  generally,  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action ;  and  specially,  to  each  of  the  said  alleged  causes  of  action, 
that  the  facts  alleged  in  respect  to  the  same  are  not  sufficient  to 
constitute  a  cause  of  action. 

On  the  trial  of  the  issues  thus  presented,  at  the  Special  Term, 
judgment  was  ordered  for  the  defendant  upon  the  demurrer,  with 
leave  to  the  plaintiffs  to  amend  within  twenty  days,  on  payment 
of  the  costs  of  the  demurrer. 

From  this  order  the  plaintiflfe  appealed  to  the  General  Term. 

J.  Larocque^  for  the  appellant. 

Insisted  that  the  defendant,  having  had  notice  of  the  purchases, 
and  having  given  to  the  plaintiff  no  notice  of  his  dissent  there- 
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fi-om,  the  plaintifi^  had  a  right  to  treat  them  as  bindisg  contracts, 
and  he  not  having  forbidden  them  to  perform  them,  or  given  notice 
that  he  should  insist  upon  their  invalidity,  but  left  the  plaintiff  to 
go  on  and  perform  them,  he  is  now  estopped  from  insisting  that 
they  were  invalid  if  not  in  writing,  or,  if  within  the  act  in  rela- 
tion to  stock-jobbing*  That  even  if  the  contracts  were  not  vaUd, 
the  plaintiffs  were  under  an  honorary  obligation  to  perform  them, 
and,  in  the  absence  of  such  notice  from  the  defendant,  might  do 
so,  and  hold  him  responsible  to  themselves  for  their  indemnity. 
(1  Mees.  &  Welsh.,  511 ;  4  Scott  R.,  489 ;  8  T.  R,  610 ;  1  Mass.  R, 
139 ;  11  Mass.  R,  859 ;  6  Shep.,  79 ;  2  Johns.  Ca.,  424 ;  13  Johns, 
E.,  68.)  It  was  not,  therefore,  necessary  to  aver  in  the  complaint 
that  the  contracts  of  purchase  were  in  writing,  nor  to  state  facts 
showing  their  validity  under  the  said  act. 

Even  if,  under  the  Code,  it  be  necessary,  (in  declaring  on  a  con- 
tract, which  is  required  by  the  statute  of  frauds  to  be  in  writing,) 
to  state  in  the  complaint  that  it  was  in  writing,  which  the  plain- 
tiff' counsel  denies,  that  rule  does  not  require  such  averment  in 
the  present  case,  where  the  contract  sued  upon  is  an  agreement  to 
indemnify  for  which  the  employment  of  the  defendant  and  the 
purchases  by  him  are  the  consideration  or  inducement 

That  the  defendant's  contract  was  broken  by  his  not  performing 
the  contracts  of  purchase,  and  the  right  of  action  complete  at  the 
maturity  of  such  contracts.  And  the  plaintiffs  had  a  right  to  sell 
the  stocks  for  their  own  indemnity,  and  without  further  notice  to 
him.  And  if  the  defendant  was  entitled  to  notice,  or  to  a  tender 
of  stocks,  the  omission  wrought  no  prejudice,  since  the  stocks 
brought  their  full  value.  (3  Comst.,  78 ;  17  Wend.,  91.)  And, 
finally,  that  the  claim  of  the  plaintiffs  to  commissions  is  sufficiently 
stated  in  their  fifth  cause  of  action. 

David  D,  Field,  for  the  respondent, 

Insisted  that  if  the  plaintiff  had  paid  for  the  stock,  they  had 
done  so  in  their  own  wrong,  because  it  did  not  appear  that  the 
contracts  of  purchase  were  in  writing,  or  that  the  sellers  of  the 
stocks  owned  or  had  authority  to  sell  them.  (1  E.  S.,  710,  §§  6, 
7, 8;  2  R  S.,  136,  §  8;  2  Duer,  609j  1  Kern.,  487;  1  Parsons  on 
CkmtractB^  892,  8^  4) 
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That  if  the  contract  had  been  l^al,  the  employment  of  the 
plaintlfBs  by  the  defendant  to  purchase  as  his  brokers,  furnished 
no  reason  why  the  plaintiffs  should  render  themselves  personally 
liable  to  the  sellers,  and  take  from  him  the  right  to  settle  his  own 
affairs.  There  being  no  averment  that  he  authorized  them  to  buy 
in  their  own  names,  or  to  conceal  the  name  of  the  defendant  The 
averment  of  the  usage  and  custom  in  the  complaint,  and  the  con- 
Bequencea,  therefore,  are  here  only  statements  of  legal  conclusions, 
and  not  of  facts. 

That  the  plaintifiEs,  having  taken  the  legal  title  to  the  stocks 
to  themselves,  and  having  sold  the  stocks  without  notice  and  with- 
out a  tender  thereof  or  an  offer  to  transfer  the  same  to  the  defend- 
ant, cannot  call  upon  him  to  pay  the  price,  or  any  part  of  it  (1 
Eeman  R.,  458.) 

And,  finally,  the  &cts  alleged  as  constituting  the  fifth  cause  of 
action  are  insufficient 

By  the  Oourt.  Woodruff,  J. — ^It  is  not  necessary  for  us  to 
consider  the  question,  whether,  if  the  purchases  made  by  the 
plaintiff  for  the  defendant,  were  in  truth  made  from  persons  who 
neither  owned  any  stock  at  the  time  nor  had  authority  from  any 
person  who  did  own  stock,  the  defendant  would  be,  nevertheless, 
liable  to  the  plaintiflfe  under  any  obligation  to  indemnify  them 
against  losses  sustained  by  them  by  performing  what  they  might 
deem  an  honorary  obligation.  When  it  becomes  necessary  to  de- 
cide that  question,  the  case  of  Ward  v.  Van  Duzer  in  this  court^  (2 
Hall,  162,)  Gfram  v.  Stdbins,  (6  Paige,  124,)  and  Oould  v.  Staples^ 
(5  Sand.,  411,)  will,  perhaps,  suggest  views  which  may  properly 
affect  the  decision. 

Nor  in  the  view  hereinafter  taken  of  the  rights  of  the  parties 
will  it  be  necessary  to  decide  whether  it  is  in  general  necessary,  in 
declaring  upon  a  contract,  void  by  the  statute  of  frauds  if  not  in 
writing,  to  aver  in  the  complaint  that  such  writing  exists; upon 
which  question  we  do  not  intend  to  intimate  here  a  dissent  from  the 
decision  at  the  Special  Term,  (reported  2  Duer,  609,  and  Id.  626). 

Nor  whether,  if  such  be  the  general  rule,  it  is  necessary  for  an 
agent,  in  a  case  like  the  present,  who  sues  to  recover  indemnity, 
to  aver  that  the  contract  made  by  him  for  his  principal,  and  per- 
formed by  him  on  behalf  of  his  principal,  was  a  contract  in  wiitmg. 
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The  present  case  maj  be  disposed  of,  we  think,  upon  another 
ground,  in  considering  which,  let  it  be  assumed  that  the  usage  and 
custom  exists  which  is  averred  in  the  complaint,  and  that  it  was 
known  to,  and  binding  upon,  the  defendant,  and  that  the  legal 
conclusions  stated  in  the  introductory  part  of  the  complaint  are  as 
therein  alleged,  viz, :  that  stock-brokers  employed  by  other  per- 
sons to  purchase  stocks,  make  such  purchases  in  their  own  names, 
without  disclosing  their  principals ;  that  such  brokers  are  personally 
liable  for  the  performance  of  the  contracts  of  purchase  so  made; 
that  their  principals  "  are  liable  to  perform  the  contracts  of  pur- 
chase"  BO  made  in  their  behalf,  and  to  indemnify  and  save  harm- 
less  such  brokers  aglsdnst  their  liability  upon  such  contracts,  at  the 
maturity  thereof;  that  the  plaintiffs  are  stock-brokers,  and,  as  such, 
were  employed  by  the  defendant  to  purchase  the  stocks  mentioned 
in  the  complaint,  and  did  purchase  the  same  for  him,  as  therein 
alleged,  and  gave  him  notice  of  such  purchases  in  due  se&son ;  and 
let  it  be  fiirther  assumed,  that  such  contracts  of  purchase  were  in 
writing,  and  that,  at  the  time  of  such  purchases,  the  respective 
vendors  were  owners  in  their  own  right  of  the  shares  sold,  and  in 
the  actual  possession  of  the  certificates  thereof. 

This  presents  the  Case  no  more  strongly  in  favor  of  the  plain- 
ti£&  than  if  the  defendant  had  expressly  authorized  the  plaintiff  to 
purchase  the  stocks  for  him,  in  their  own  names,  without  disclos- 
ing his  name  as  principal,  and  had  in  terms  agreed  that  he  would 
perform  the  contract  of  purchase,  and  would  indemnify  and  sarve 
them  harmless  against  the  liability  upon  such  contracts  which,  in 
such  case,  the  law  (irrespective  of  any  usage  or  custom)  imposes 
upon  them,  at  the  maturity  of  the  contracts  respectively. 

In  either  case,  whether  this  relation  of  the  parties  is  established 
by  express  agreement,  or  by  the  alleged  usage  and  its  legal  con- 
sequences, certain  propositions  may  be  stated  that  are  obvious. 

First,  The  plaintiflfe,  by  reason  of  their  acceptance  of  such  em- 
ployment, are  not  as  between  them  and  their  principal  bound  to 
advance  any  money  for  him.  They  may  insist  upon  his  perform- 
ing the  contracts  so  made,  by  accepting  the  stocks  when  they  shall 
be  tendered  for  delivery  and  making  payment  therefor ;  or,  they 
may,  if  they  so  elect,  (still  concealing  the  name  of  their  principal,) 
perform  the  contracts  themselves,  accepting  a  transfer  of  the  stocks 
and  paying  the  price  in  discharge  of  their  own  liability.    This 
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election  may  be  conceded  to  them  as  reasonably  resulting  from 
the  authority  to  contract  in  their  own  names,  and  make  themselves 
liable  to  the  sellers  of  the  stock. 

Second,  On  the  other  hand,  the  defendant  was  not  bound  to 
part  with  his  money  without  at  the  same  time  receiving  the  stock. 
If  he  were  dealing  in  person  with  the  sellers,  they  must  tender  him 
the  stock — ^payment  and  delivery  would  be  simultaneous  acts. 
(Oreen  v.  Reynolds,  2  J.  R  207;  Jones  v.  Gardner,  10  J.  E.  266; 
Porter  v.  Rose,  12  J.  R.  209;  Parker  v.  Parmele,  20  J.  R  135; 
Dunham  v.  Mason^  4  Seld.  513 ;  Lester  v.  Jewett,  1  Kern.  453,  and 
cases  there  cited.  Nothing  in  the  circumstance  that  he  employed 
the  plaintiff  to  purchase  the  stock  for  him,  deliverable  at  a  future 
day,  implied  an  obligation  on  his  part  to  entrust  to  them  the 
money  in  reliance  upon  their  fidelity  in  transferring  to  him  the 
stock  after  they  should  receive  it.  They  were,  of  course,  at  lib- 
erty to  decline  the  employment,  and  to  refuse  to  incur  any  hazard 
by  making  the  purchase  for  him  without  the  money  in  hand,  or 
unless  he  expressly  agreed  to  furnish  the  money  to  them,  with 
which  to  pay  for  the  stock  when  it  should  be  tendered  to  them. 
But  this  obligation  does  not  result  from  his  employing  them  to 
make  the  purchase.  The  complaint  itself  does  not  allege  any  such 
agreement,  nor  at  all  proceed  upon  the  ground  that  he  was  bound 
to  furnish  to  them  the  money,  or  treat  his  neglect  to  do  so  as  a 
breach  of  his  obligation  or  duty.  It  was  conceded  by  the  counsel 
for  the  plaintiiBFs,  on  the  argument,  that  down  to,  and  on  the  very 
day  of  the  maturity  of  the  contracts,  there  was  no  obligation  on 
his  part  to  pay  the  price  to  any  one  without  a  cotemporaneous 
delivery  to  himself  of  the  stocks  purchased ;  and  whether  so  con- 
ceded or  not,  such  was  his  position. 

The  necessary  result  of  these  propositions  is,  that  the  plaintiffis 
should  either  place  the  defendant  in  a  situation  in  which  he  could 
receive  the  stock  from  the  sellers  and  pay  to  them  the  price, 
or  else  receive  the  stock  themselves,  and  tender  them  to  him.  It 
does  not  appear  by  the  complaint  that  the  stocks  have  been  oflered 
to  him  by  any  one,  nor  that  the  defendant  was  furnished  with,  or 
even  offered  any  vouchers,  authority,  or  evidence,  of  his  interest 
in  the  purchases,  which  would  have  enabled  him  (if  so  disposed) 
to  demand  or  receive  the  stock  from  the  sellers.  The  plaintiffi 
preferred  still  to  conceal  their  principal  from  the  sellers,  and  per- 
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form  the  contracts  themselyes  for  him.  Having  done  so,  it  was 
their  duty  to  oflFer  him  the  stocks,  or,  at  the  least,  to  hold  them- 
selves in  readiness  to  transfer  the  same  to  him  upon  payment  of 
the  price,  with  their  commissions.  The  duties  resulting  from 
their  acceptance  of  such  employment  embrace  in  such  case  this 
duty  to  transfer  to  him  on  receiving  the  money.  They  hold  the 
legal  title ; — ^an  affirmative  act  of  transfer  is  necessary  before  the 
defendant  can  derive  any  benefit  from  the  agency  of  the  plain- 
tifis,  to  which  benefit  he  is  entitled  upon  making  payment  on  his 
part. 

The  plaintiflfe,  having  performed  the  contracts  and  received 
transfers  of  the  stock,  may  be  regarded  as  in  the  same  situation  as 
if  the  defendant,  on  a  given  day,  had  directed  them  to  go  into  the 
market  and  purchase  shares  of  stock  for  him  for  cash,  and  they 
had  done  so,  paying  therefor  and  receiving  the  transfers  to  them- 
selves. The  defendant  would  be  bound,  and  they  might  require 
him  to  repay  the  money  and  receive  a  transfer  from  them.  But 
they  could  not  require  him  to  pay  the  money  if  themselves  were 
not  in  readiness  to  confer  on  him  the  title  to  the  stock  they  were 
employed  to  purchase. 

In  such  a  case,  and  equally  so  in  the  case  shown  by  this  com- 
plaint, the  plaintiffs  might  have  caused  the  stock  to  be  trans- 
ferred by  the  sellers  to  the  defendant,  and  then  their  action  for 
money  paid  to  his  use  would  have  been, (laying  all  questions  re- 
garding the  validity  of  the  original  contracts  out  of  view,)simple 
and  obvious.  And  i^  for  their  own  security,  they  preferred  to 
cause  the  transfer  to  be  made  to  themselves,  they  cannot  thereby 
place  the  defendant  in  any  worse  situation  in  regard  to  his  right 
to  have  the  stock  on  payment  of  the  money. 

Instead  of  oflFering  the  stock  to  the  defendant,  and  without  even 
giving  him  notice  that  the  stock  had  been  delivered,  as  appears 
by  the  complaint,  they  sold  the  stock.  They  neither  demanded 
fh)m  him  the  payment  of  the  money  they  had  advanced,  nor  gave 
him  notice  of  the  sale.  They  have  disabled  themselves  to  deliver 
the  stock  to  him,  and  in  effect  converted  the  stock  to  their  own 
use ;  thus  placing  the  stock  beyond  his  reach,  without  tender  or 
notice  to  him.  This  is  a  complete  defence  to  their  claim  upon 
him  for  the  price  of  the  stock. 

It  is  argued  that  their  sale  and  disposition  of  the  stock,  without 
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notice  or  tender  or  demand,  is  at  most  only  a  ground  of  counter- 
claim on  his  part  for  damages  for  the  appropriation  of  his  stock, 
that  he  is  bound  to  pay  to  them  the  money  they  have  paid  for 
him,  whether  he  receives  the  stock  or  not ;  that  his  duty  to  pay  is 
imconditional. 

Such  is  not  the  true  aspect  of  their  relation  to  each  other. 
Having  taken  the  transfer  of  the  legal  title  to  themselves  they 
could  not  call  upon  him  to  place  himself  in  their  power ;  their 
duty  to  transfer  that  title  to  him,  and  his  to  pay,  were  reciprocal 
and  dependent. 

But  it  is  further  argued  that  the  defendant  broke  his  agreement 
by  not  himself  paying  and  receiving  the  stock  on  the  day  the 
contracts  matured,  and  for  that  purpose  seeking  out  the  plaintiff 
and  attending  with  them.  This  suggestion  has  already  been  suf-^ 
ficiently  answered.  They  have  never  placed  him  in  a  situation  in 
which  he  could  perform  the  contracts  himself  and  receive  the 
stock  from  the  sellers ;  nor  has  the  defendant  been  put  in  de&ult 
by  a  tender  of  the  stock,  or  even  an  offer  to  transfer  the  legal  title 
thereto  upon  payment  of  the  price. 

These  views  seem  to  us  to  fully  sustain  the  order  appealed 
from,  so  &r  as  relates  to  the  first  four  causes  of  action.  It  is  by 
no  means  clear  that  the  same  result  would  not  follow  if  it  were 
conceded  that  immediately  upon  receiving  the  stock  from  the 
sellers  and  making  payment  therefor,  the  plaintiflfe,  without  de- 
mand or  tender  on  their  part  to  the  defendant,  might  have 
brought  their  action.  Would  it  not  have  been  a  sufficient  de- 
fence to  such  an  action,  that  before  suit  was  brought  the  defendant 
tendered  the  price  paid,  with  interest  and  commissions,  and  de- 
manded the  stock,  and  the  plaintiffe  refused  to  transfer  the  title 
to  him  ?  And  i^  so,  when  it  appears  by  the  complaint  that  the 
plaintiffs  have  sold  the  stock,  and  so  have  rendered  such  a  tender 
and  demand  unavailing,  is  not  such  tender  and  demand  waived, 
and  the  defence  established  by  the  complaint  itself? 

It  does  not,  however,  follow  from  what  has  been  said,  that  the 
demurrer  to  the  fifth  cause  of  action,  is  well  taken.  The  suffi- 
ciency of  the  averments  of  the  complaint  in  this  respect,  was  not 
discussed  at  length,  though  the  counsel  for  the  defendant  very 
briefly  stated  the  point  orally  in  his  discussion. 

Laying  out  of  view  so  much  as  relates  to  commissions  upon  the 
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purchases  of  stock,  mentioned  in  the  other  part  of  the  complaint, 
this  fifth  cause  of  action  reads,  in  connection  with  the  introductory 
part  of  the  complaint,  thus : 

That  the  plaintiffs,  at  the  time  hereinafter  mentioned,  and  before 
and  afterwards,  were  partners  and  stock-brokers  at,  etc.,  and  that 
they  reasonably  deserve  to  have  from  the  defendant  for  their  ser- 
vices, as  such  stock-brokers,  in  making other  purchases 

and  sales  of  stock,  which  they  were  employed  by  the  said  defend- 
ant to  make,  and  which  they  did  make  as  his  brokers,  during  the 

year  1854,  a  large  sum  of  money,  to  wit,  the  sum  of 

$115  or  thereabouts,  and  that  the  defendant  has  not  paid  the  said 
commissions,  or  any  part  thereof,  to  the  plaintiffi. 

Here  is  an  averment  that  the  plaintiffs  were  employed  by  the 
defendant  to  make  purchases  and  sales  of  stock ;  that  they  made 
such  purchases  and  sales  as  his  brokers ;  and  that  they  deserved 
to  have  for  their  services  therein,  a  large  sura  of  money,  to  wit, 
eta ;  and  that  the  defendant  has  not  paid  them.  Since  the  de- 
cision of  the  Court  of  Appeals  in  Alkn  v.  Patterson,  (3  Selden,  476,) 
we  cannot  say  that  here  are  not  facts  enough  stated  to  entitle  the 
plaintiffs  to  recover.  If  the  &cts  alleged  were  proved  on  the  trial, 
they  must  have  judgment.  No  doubt  the  complaint  is  greatly 
deficient  in  particulars,  which,  upon  a  proper  motion,  the  plaintiff 
would  be  required  to  supply,  but  the  facts,  which  are  necessary 
to  a  statement  of  a  cause  of  action,  are  there,  and  this  is  the  only 
ground  of  demurrer  assigned. 

The  order  appealed  from,  in  so  far  as  it  sustains  the  demurrer, 
to  the  first,  second,  third,  and  fourth  causes  of  action,  must  be 
affirmed,  with  $10,  costs  of  the  appeal,  and  with  the  same  leave 
to  amend,  and  upon  the  terms  mentioned  in  the  order  appealed 
from. 

And  so  far  as  it  sustains  the  demurrer  to  the  fifth  cause  of  ac- 
tion, it  must  be  reversed  and  judgment  thereon  be  entered  for  the 
plaintiflfe,  with  leave,  however,  to  the  defendant  to  withdraw  the 
demurrer,  and  answer  within  twenty  days,  if  so  advised. 
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JosKPH  W.  Davis  v.  Eli  Hoppock. 

When,  in  an  action  to  recover  damages  for  the  nnlawfal  convereion  of  personal 
property,  the  issue  made  by  the  pleadings  is,  whether  the  plaintiff,  at  the  time 
of  the  alleged  conversion,  was  the  owner  of  the  property,  and  as  snch  entitled 
to  its  immediate  possession,  it  is  competent  to  the  defendant  to  show  that  the 
legal  title  was  at  that  time  vested  in  a  third  person,  and  that  the  plaintiff  was 
not  in  the  possession. 

(Before  Dun  and  Woodruff,  J.J.) 
January,  1867. 

Appeal  by  the  defendant  irom  a  judgment  in  favor  of  the 
plaintifl^  for  $1542.76  and  costs,  founded  on  the  verdict  of  a  jury 
for  that  amount. 

The  cause  was  before  the  court  upon  a  case  containing  all  the 
evidence  given  on  the  trial,  and  the  exceptions  then  taken  by  the 
counsel  for  the  defendant. 

The  action  was  brought  to  recover  damages  for  a  wrongftil 
conversion  by  the  defendant  of  certain  goods  and  chattels,  particu- 
larly described  in  the  complaint ;  and  the  complaint  averred  that| 
at  the  time  of  the  alleged  conversion,  the  plaintiff  was  the  owner 
and  entitled  to  the  immediate  possession  of  the  goods  and  chattels 
so  described. 

The  answer  {inter  alia)  denied  that  at  the  time  of  the  alleged 
conversion,  the  plaintiff  was  the  owner  and  entitled  to  the  imme- 
diate possession  of  the  goods  and  chattels  mentioned  and  described 
in  the  complaint 

Upon  the  trial,  the  plaintiff  proved  that  the  goods  in  question 
had  been  taken  possession  of,  and  sold  by  the  defendant,  and  that 
he,  the  plaintiff,  some  years  before,  had  purchased  the  same  at  a 
sheriff's  sale,  under  an  execution  against  persons  who  were  then 
in  possession  as  owners. 

Evidence  was  also  given  on  the  part  of  the  defendant  to  show 
that  the  title  so  acquired  by  the  plaintiff,  by  an  arrangement  be- 
tween him  and  the  former  owner,  had  ceased  before  the  seizure 
and  sale  of  the  goods  by  the  defendant. 

When  the  testimony  on  the  part  of  the  plaintiff  was  closed,  the 
defendant  offered  to  show  that,  at  the  time  of  his  alleged  conver- 
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sion,  the  title  and  right  of  possession  to  the  property  were  vested 
in  one  Mrs.  Frances  Jackson ;  that  her  husband  was  in  possession 
as  her  agent  or  tenant,  and  that  he  the  defendant  had  sold  the 
property  with  her  knowledge  and  consent,  under  a  mortgage  which 
she  had  given  to  him  to  secure  certain  advances  made  by  him  to 
her  husband. 

The  counsel  for  the  plaintiff  objected  to  this  proof,  and  the 
court  excluded  the  same,  and  ruled  substantially,  that  the  only 
proof  open  to  the  defendant,  under  the  pleadings,  was  to  contest 
the  taking  of  the  property,  or  any  part  of  it,  and  to  show  the 
value  of  that  which  had  been  taken. 

To  this  ruling  the  defendant's  counsel  excepted 

When  the  testimony  on  both  sides  was  closed,  the  counsel  for 
the  defendant  oflfered  to  argue  to  the  jury  the  question  of  the  plain- 
tiff's ownership  of  the  property  as  against  the  defendant 

To  this  the  plaintiff's  counsel  objected,  and  the  court  ruled  that 
the  question  was  not  open  to  the  jury. 

To  this  decision  the  defendant's  counsel  excepted. 

When  the  counsel  on  both  sides  had  summed  up,  the  court 
charged  the  jury,  "  That  the  only  question  for  them  to  consider 
was,  the  value  of  the  property  taken  by  Hoppock ;  that  the  de- 
fendant could  not  go  into  the  question  of  ownership  under  the 
pleadings ;  that  the  question  of  value  was  for  them  io  decide  under 
the  testimony,  and  that  they  must  give  the  plaintiff  a  verdict  for 
what  they  deemed  the  fair  market  value  of  the  property." 

To  this  charge  the  defendant's  counsel  excepted. 

It  was  under  this  cliarge  that  the  jury  gave  the  verdict  that  has 
been  stated. 

0.  W.  Sand/ord^  for  the  defendant^ 

Upon  the  exceptions  that  have  been  stated,  and  upon  others 
gtated  in  the  case,  insisted  that  the  judgment  ought  to  be  reversed, 
and  a  new  trial  be  granted. 

W.  M.  Evarts,  ior  the  plaintiff,  (xmtra. 

By  the  Court.  Dubb,  J. — ^It  is  not  necessary  now  to  deter- 
mine whether  it  was  competent  to  the  defendant  to  show  under 
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the  pleadings  that  he  was  himaelf  the  owner  of  the  property  in 
question  at  the  time  of  its  alleged  conversion,  but  we  are  clearly 
of  opinion  that  it  was  competent  to  the  defendant  to  show  that  the 
plaintiff  was  not  the  owner  of  the  property,  and  as  such  entitled 
to  its  immediate  possession  at  the  time  mentioned  in  the  com- 
plaint.   It  was  this  issue  that  the  pleadings  raised,  and  which  the 
complaint  tendered  by  express  words,  and  it  was  upon  the  truth 
of  the  allegation  in  the  complaint  that  the  plaintiff's  right  to  main- 
tain the  action  was  entirely  rested ;  to  maintain  his  action,  he  was 
bound  to  prove  the  truth  of  the  allegation,  and  we  see  no  reason 
to  doubt  that  the  defendant^  under  the  denial  in  his  answer,  was  le- 
gally entitled  to  contest  its  truth.    The  case  is  not  analogous  to 
those  in  which  the  averment  in  a  complaint  of  the  ownership  of 
the  plaintiff  is  a  mere  conclusion  of  law  &om  &cts  previously 
stated,  and  therefore  not  the  proper  subject  of  an  issue.    The 
averment  in  this  complaint  is  not  a  conclusion  of  law,  for  no  &cts 
are  stated  from  which  such  a  conclusion  would  follow.    It  is  not 
a  conclusion  of  law  but  the  affirmation  of  a  fact,  the  truth  of  which 
the  defendant,  by  not  denying,  would  have  admitted,  and  thereby 
have  released  the  plaintiff  from  the  necessity  which  the  complaint 
imposed  upon  him  of  proving  it  upon  the  trial 

We  are  also  of  opinion  that,  under  the  denial  in  the  answer,  it 
was  competent  to  the  defendant  to  disprove  the  allegation  in  the 
complaint  by  showing  that,  at  the  time  of  the  alleged  conversion 
of  the  property,  the  ownership  and  right  of  possession  were  not  in 
the  plaintiff,  but  in  Mrs.  Jackson.  As  it  had  been  proved  that 
the  plaintiff  was  once  the  owner  of  the  property,  the  proof  that 
was  offered  that  he  was  not  the  owner  at  the  time  of  the  alleged 
conversion,  was  exactly  of  the  character  by  which  the  denial  in 
the  answer  could  alone  be  sustained.  To  reject  the  offer  was  to 
treat  the  denial  in  the  answer  as  irrelevant  and  immaterial.  We 
think  the  proof  ought  not  to  have  been  excluded,  and  that  its  ex- 
clusion was  error. 

We  also  think  that  the  defendant's  counsel  was  entitled  to  go 
to  the  jury  upon  the  question,  whether  the  title  which  the  plains 
tiff  had  acquired  was  not  subsequently  divested  by  an  executed 
agreement  between  him  and  the  former  owners  of  the  property? 
There  was  a  real  conflict  in  the  evidence  upon  this  question,  and 
that  on  the  part  of  the  defendant  had  been  received  without  ob* 
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jection.  We  think  that  the  question  was  material,  and,  as  such, 
ought  to  have  been  submitted  to  the  determination  of  the  jury. 
The  charge  of  the  oourt  was,  therefore,  erroneous  in  submitting  to 
the  jury,  as  the  only  questions  in  the  cause,  the  taking  and  value 
of  the  property. 

For  these  reasons,  without  adverting  to  other  exceptions^  the 
judgment  for  the  plaintiff  must  be  reversed,  and  there  must  be 
a  new  trial,  with  costs  to  abide  the  event 


John  Wabd  v.  James  Gaunt  and  James  L  Psbbicksok. 

The  plAintiff  purchased  of  the  defendants  the  one-dxth  of  66  bales  of  cotton,  for 
which  he  paid  them  in  fnll  The  purchase  was  made  in  Boston,  under  an 
agreement  that  the  cotton  shonld  be  delivered  at  New  York,  and  be  there  sold 
OD  aoeonnt  of  all  the  owners,  and  be  divided  between  them.  When  the  eotUm 
azrlTed  in  New  York,  the  defendants,  instead  of  making  a  sale  or  divinan,  by 
mistake,  and  without  the  consent  or  knowledge  of  the  plaintilff,  sent  it  out  of 
the  state  to  a  mannfiictory  belonging  to  themselves  in  New  Jersey. 

BUd,  that  the  agreement  did  not  constitate  aU  who  were  interested  in  the  ootton 
partners,  so  as  to  preclude  the  plaintiff  from  maintaining  an  action  against  th« 
defendants  alone  for  the  eleven  bales,  or  their  value,  to  which  he  was  entitied. 
The  defendants,  by  not  delivering  the  cotton  in  New  York  according  to  their 
agreement,  rendered  themselves  separately  liable. 

Some  time  after  the  defendants  had  discovered  thdr  mistake  in  sending  the  cotton 
out  of  the  state,  they  offered  to  bring  back  and  deliver  to  the  plaintiff  the  bales 
to  which  he  was  entitled, 

Mtld,  that,  under  the  circumstances  of  the  case,  the  plaintiff  was  not  bound  to  ac- 
cept the  offer. 

Judgment  for  plaintift 

(Before  Oaxixt,  Ca  J.,  Dfna  and  Slosbor,  J,J.) 
January  Term,  IM*I, 

This  was  an  action  to  recover  the  value  of  eleven  bales  of  oot- 
ton^  which  the  plaintiff  alleged  that  he  had  purchased  from  the 
defendants,  and  they  had  neglected  to  deliver  according  to  the 
terms  of  their  contract 

The  cause  was  tried  before  Woodruff  J.,  and  a  jury,  in  May, 

1866,  and  the  jury  found  a  verdict  for  the  plaintiff  for  $29492. 

The  verdict  was,  however,  taken  subject  to  the  opinion  of  the 

oourt  at  General  Term,  upon  the  validity  of  the  exoeptions  of  tbd 

D— VL  17 
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defendants  to  the  ruling  and  charge  of  the  Judge.  Judgment  ini 
the  mean  time  to  be  suspended. 

All  the  material  facts  established  by  the  evidence,  and  by  the 
verdict  of  the  jury,  are  fully  stated  in  the  opinion  of  the  court 

There  was  a  conflict  in  the  evidence  upon  the  trial,  as  to  the 
terms  of  the  contract  under  which  the  plaintiff  claimed,  and  as  to 
the  persons  interested  therein,  and  when  the  testimony  was  closed 
the  counsel  for  the  defendants  requested  the  court  to  charge  the 

1.  That  the  plaintiff  could  only  recover  upon  proof  of  a  specific 
sale  of  eleven  bales  of  cotton,  or  one-sixth  of  sixty-six  bales  of 
cotton.  2.  That  if  any  purchase  was  made  by  the  plaintiff  of 
eleven  bales,  or  one-sixth  of  sixty-six  bales,  it  was  made  by  him 
in  partnership  with  others,  and  this  action  could  not  be  maintained. 
8.  That  the  plaintiff  never  having  paid  or  offered  to  pay  any  por- 
tion of  the  expenses  of  the  transportation,  &c.,  to  New  York,  he 
cannot  recover.  4.  That  the  defendants  had  a  lien  upon  and  a 
right  to  retain  the  whole  of  the  sixty-six  bales,  until  their  charges 
and  expenses  on  those  bales  were  satisfied.  5.  That  there  was 
no  evidence  of  a  demand  for  a  division  of  the  sixty-six  bales,  nor 
for  eleven  bales,  and  that  such  a  demand  was  essential  to  the 
plaintiff's  right  to  recover.  6.  That  upon  the  evidence,  the  bid- 
ding off  by  Gaunt  was  the  act  of  all  the  parties,  through  the  one 
to  whom  that  duty  was  delegated.  7.  That  by  the  agreement  of 
the  parties,  the  defendants  had  a  right  to  retain  the  sixty-six  bales, 
for  the  purpose  of  a  sale,  until  all  the  parties  agreed  to  divide  it 
and  not  sell.  8.  That  there  was  not  evidence  in  the  Case  suffi- 
cient to  justify  the  jury  in  awarding  damages  beyond  the  mere 
price  of  the  eleven  bales.  9.  That  the  plaintiff' was  bound  to  pay 
his  one-sixth  of  all  the  expenses  upon  the  whole  three  lots  of  cot- 
ton bought  by  the  parties. 

His  honor,  the  Judge,  refused  so  to  charge  in  relation  to  the 
several  propositions  aforesaid,  otherwise  than  is  hereinafter  chai^ged, 
to  which  refusal  Ihe  defendants'  counsel  duly  excepted,  and  insisted 
upon  each  of  the  said  propositions  severally  and  respectively. 

His  honor,  the  Judge,  then  charged  the  jury  as  follows: 

I.  K  the  plaintiff,  after  the  defendants  had  bought  the  cotton, 
purchased  in  Boston  firom  the  defendants  one-sixth  of  the  lot  of 
flixty-six  bales  to  be  brought  to  New  York,  and  here  either  de- 
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livered  to  the  plaintiff,  or  one-sixth  of  the  proceeds  thereof  paid 
to  him  if  sold,  and  the  plaintiff  paid  the  defendants  for  it  on  that 
understanding,  and  the  cotton  arrived  in  New  York  and  came  to 
the  possession  of  the  defendants  here,  and  was  by  the  defendants 
sent  out  of  the  state,  the  defendants  are  liable  for  a  violation  of 
the  right  of  the  plaintiff  to  have  such  a  division  or  sale.  If  the 
plaintiff  has  made  out  that  case,  the  defendants  are  liable  for  one- 
sixth  of  the  value  of  that  cotton,  less  one-sixth  of  the  expenses 
of  bringing  the  cotton  to  New  York.  I  do  not  recollect  that  there 
is  evidence  that  damaged  cotton  rose  in  price.  It  is  argued  that 
you  may  infer  a  rise  in  damaged  cotton  from  a  rise  in  sound  cotton. 
I  do  not  so  understand  it.  It  does  not  appear  that  damaged  cotton 
has  any  market  or  market  price,  and  many  circumstances  might 
well  happen  to  glut  the  market  with  damaged  cotton  and  reduce 
its  price,  while  sound  cotton  would  be  rising.  I  will  not^  how- 
ever, withdraw  that  question  from  you. 

n.  If,  on  the  other  hand,  before  the  cotton  .was  purchased  by 
the  plaintiff  the  six  parties  agreed  to  unite  in  a  joint  adventure, 
for  the  common  benefit,  in  which  each  was  to  contribute  Ids  pro- 
portion and  each  to  share  in  the  result^  this  forms  that  description 
of  joint  undertaking  or  adventure  which  we  cannot  settle  in  this 
action.  It  becomes  a  sort  of  partnership,  and  that  cannot  be  set- 
tled without  the  other  parties,  and  this  action  is  not  maintainable. 

<?.  JSevensonj  for  the  plaintiff,  now  moved  for  judgment  on  the 
verdid 

N.  B.  Hoode^  for  the  defendants,  insisted  that  the  exceptions 
taken  on  the  trial  ought  to  be  sustained,  and  that  there  should  be 
a  new  trial,  or  the  complaint  be  dismissed. 

"  By  the  Court.  Slosson,  J. — ^It  seems  to  me  that  the  right 
of  this  case,  with  some  slight  modification  in  the  amoimt  of  the 
verdict,  has  been  attained  by  the  result  of  this  trial. 

The  agreement  between  the  parties  was,  that  the  cotton,  on  its 
arrival  in  New  York,  should  either  be  sold  or  be  divided  in  equal 
shares.  At  this  time  there  were  only  four  parties  in  interest,  the 
plaintiff  represents  one-sixth,  the  defendants  one-sixth,  and  Wood 
four-fiixihs.    The  cotton  consisted  of  three  paicels :  one  of  sixty- 
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six  bales,  which  was  the  poorest  of  the  lot,  being  damaged,  and 
the  other  two  oonsisting  together  of  two  hundred  and  My-two 
bales. 

The  plaintiff  had  paid  defendants  for  his  full  share  of  the  oost 
of  the  whole  three  hundred  and  eighteen  bales.  After  the  aniy al 
of  the  two  hundred  and  fifty-two  bales  in  New  York,  the  plaintiff 
and  Wood  proceeded  to  divide  it,  without,  so  fisir  as  the  evidence 
shows,  the  knowledge  of  the  defendants.  Wood  took  five-sixths 
of  this  lot,  though  entitled  to  but  four-sixths,  as  his  fiill  share  of 
ihe  whole  three  hundred  and  eighteen  bales,  though  he  says  he  is 
entitled  to  two  bales  out  of  the  sixty-six  to  make  up  his  fiill  quota^ 
and  so  he  would  be  if  the  bales  were  all  of  equal  value,  aSfUumer- 
ically,five-sixths  of  two  hundred  and  fifty-two  bales  fidls  short  by 
two  bales  of  four-sixths  of  three  hundred  and  eighteen  bales. 

In  this  division,  the  plaintiff  got  his  one-sixth  of  the  252  bales 
only. 

On  the  arrival  of  the  sixty-six  bales  in  New  York,  they  were 
all  received  by  the  defendants,  and  sent  by  them  to  their  mills  at 
Trenton  in  New  Jersey. 

Had  the  d^ndants  intended  to  insist  on  a  sale  of  the  whole 
three  hundred  and  eighteen  bales,  or  an  exact  division  of  the  whole 
according  to  value,  they  should  never  have  assumed  exclusive 
ownership  over  the  sixty-six  bales,  and  sent  them  away.  In  any 
aspect,  it  was  numerically  13  bales  more  than  their  full  share  of 
the  three  hundred  and  eighteen  bales.  Ghiunt  said  they  were  sent 
by  mistake,  and  he  was  willing  to  bring  them  back,  and  he  claimed 
that  he  was  entitled  to  a  share  of  the  two  lots  which  Wood  and 
plaintiff  had  divided.  It  may  be  that  he  was,  but  as  plaintiff  had 
got  no  more  than  his  fiur  share  of  those  two  lots,  the  defendants 
should  look  to  Wood,  who  saw  fit  to  appropriate  the  best  cotton, 
to  make  good  his  entire  proportion  of  the  whola  The  plaintiff 
meantime,  is  entitled  to  his  one-sixth  of  the  remaining  sixty-six 
bales  in  order  to  complete  his  quota,  having  paid  the  defendants 
for  his  share  of  the  whole  three  hundred  and  eighteen  bales. 

The  defendants,  in  fisict,  have  both  his  money  and  his  cotton. 
The  idea  of  a  sale  of  the  cotton,  after  its  arrival  in  New  York, 
appears  to  have  been  abandoned  by  all  parties ;  by  Wood  and 
the  plaintiff,  for  they  proceeded  to  divide  the  two  hundred  and 
fifty-two  bales ;  and  by  defendants,  for  they  sent  away  the  whole 
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sixty-six  bales  to  their  manufMstoiy  in  New  Jersey.  If  this  was 
by  mistake,  as  Grannt  says  it  was,  the  mistake  should  have  been 
rectified  by  bringing  back  the  cotton  before  suit;  bnt  that  the 
defendants  had  no  idea  of  a  sale  is  further  manifest  firom  Gaunt's 
telling  the  plaintiff  that  he  would  send  for  the  sixty-six  bales^  and 
he  might  have  his  eleven  bales  if  he  wished  them.  I  do  not 
think  the  plaintiff  was  bound  to  do  this  and  take  the  risk  of  any  de- 
terioration in  the  cotton  by  its  trans-shipment,  etc. 

If  a  division  and  not  a  sale  of  the  entire  lot  was  the  result  to 
which  the  parties  came  after  the  arrival  of  the  cotton  in  New 
York,  as  I  think  is  manifest  from  the  acts  and  declarations  of  the 
parties,  then  the  defendants,  on  making  good  to  the  plaintiff  the 
cost  price  of  the  eleven  bales,  will  have  remainingin  their  hands 
the  value  of  fifty-five  bales,  being  in  the  number  of  bales  two 
more  than  their  share  of  the  three  hundred  and  eighteen.  K  Wood 
claims  these  two  bales,  it  will  be  a  question  to  be  settled  between 
them,  whether  this  is  or  not  a  fidr  oSaet  for  the  greater  value  of 
the  bales  which  Wood  took  for  his  share ;  at  all  events,  even  if 
an  account  should  become  proper  between  those  parties  the 
plaintiff  has  no  interest  in  the  dilute,  since  he  gets  only  his  one- 
sixth  of  the  good  and  the  bad  cotton  in  any  event 

I  think  the  defence  savors  somewhat  of  technicality  in  insisting 
that  unless  the  transaction  amounts  to  a  literal  purchase  by 
plaiQtiff  of  defendants  of  eleven  bales,  the  action  must  fail.  I 
think  the  plaintiff  was  injudicious  in  declaring  in  that  form,  but 
the  gist  of  the  action  is  a  conversion  of  the  property  by  defend- 
ants, and  the  plaintiff  has  clearly,  I  think,  established  his  right  to 
the  possession  of  it. 

In  one  aspect  it  was  a  sale  and  purchase,  for  the  cotton  appears 
to  have  been  originally  bid  off  without  any  definite  understand- 
ing as  to  the  future  disposition  of  it ;  the  agreement  for  a  division 
was  made  after  the  purchase  of  the  cotton.  Gaunt  bid  off  the 
sixty-six  bales  and  Wood  the  residue.  Until  the  agreement  for 
a  division,  therefore,  each  lot  was  the  property  of  the  one  who 
bought  it,  and  the  sixty-six  bales  belonged  to  Gaunt  (the  defend- 
ant). The  agreement  to  pay  and  divide  in  equal  shares,  was, 
therefore,  in  legal  effect,  an  agreement  by  each  to  purchase  and 
pay  for  an  aliquot  share. 

The  Judge,  in  putting  the  case  to  the  jury  in  the  a£;>ect  of  a 
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sale  and  piux^hafle,  presented  the  case  as  fskvorablj  for  the  defend- 
ants as  it  could  be  done,  especially  when  so  presented  in  connec- 
tion with  the  alternative  aspect  of  it  as  a  mere  partnership  tran- 
saction requiring  an  account  The  jury,  in  weighing  the  evidence, 
seem  to  have  taken  this  view  of  the  matter,  and  I  do  not  think 
they  were  essentially  mistaken. 

The  verdict  is  too  large ;  there  is  no  evidence  of  any  rise  in 
damaged  cotton.  It  was  admitted  that  there  were  twenty-nine 
thousand  three  hundred  and  seventy  pounds  in  the  sixty-six 
bales ;  this,  at  five  cents  a  pound,  is  equal  to  $1,468.50,  of  which 
one-SLxth  is  $244.75.  This  sum  should  be  the  basis  of  the  ver- 
dict Interest  should  be  allowed  on  this  sum  from  the  time  of 
the  payment,  and  an  adjustment  of  the  expenses  paid  by  each 
party  as  admitted  by  the  case. 

Unless  the  parties  can  agree  on  this,  there  must  be  a  reference 
to  the  clerk  to  make  the  adjustment,  and  judgment  then  entered 
for  plaintifEl 

As  no  point  was  made  of  any  of  the  exceptions  taken  in  the 
progress  of  the  trial,  except  on  the  motion  to  dismiss  the  com- 
plaint, I  have  not  adverted  to  them,  and  in  respect  to  the  latter 
motion,  it  is  covered  by  the  foregoing  opinion. 


Martha  Garner,  and  others  v.  William  BLiNNAH. 

"  Ordinary  and  yearly  taxes,"  stipulated  in  a  Itease  to  be  paid  by  the  tenant,  do  not 
constitute  in  law  any  portion  of  the  "  rent"  reserved  by  such  lease. 

Where  a  lease,  executed  in  1848,  six  years  before  the  establishment  of  the  "  Croton 
Department"  under  the  croton  water  acts,  but  after  the  passage  of  the  act  for 
supplying  the  city  of  New  York  with  pure  and  wholesome  water,  (1834,)  con- 
tained a  proYiflion,  that  the  leasee  should  pay  "  the  ordinary  and  yearly  taxes," 
held,  that  the  annual  water  rent  charged  on  the  premises,  according  to  the  rates 
established  by  the  Croton  Department,  is  within  the  meaning  of  the  covenant 
properly  to  be  considered  as  embraced  within  that  description  of  "  taxes^" 

On  a  breach  of  the  covenant  for  the  payment  of  rent,  in  a  lease  containing  the  usual 
clause  of  re-€ntry,  or  the  non-performance  by  the  lessee  of  the  covenant  on  his  part, 
the  lessee  does  not  become  a  tenant  by  sufferance  or  at  will ;  he  continues  tenant 
under  the  provisions  of  the  lease,  subject  to  the  exercise  of  the  right  of  re-entry 
by  the  landlord.  Such  right  is  asserted  by  the  comraencement  of  the  action  to 
recover  the  possession  without  actual  entry,  and  without  previous  notice  to  the 
tenant  to  quit,  and  where  the  covenant  broken  is  that  for  the  payment  of  '*  taxe^' 
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the  right  of  action  is  perfect  without  a  preyioas  demand  of  the  tenant  of  the 
payment  of  such  taxes,  or  of  the  repayment  to  himself  if  he  has  paid  them  for 
his  tenant 

The  provisions  of  §  8  of  the  act  of  18th  May,  1846,  entitled  "An  act  to  abolish  dis- 
tress for  rent,  and  for  other  purposes,"  providing  for  fifteen  days^  notice  to  th« 
tenant  before  making  re-entry,  do  not  apply  where  the  right  of  re-entry  arisea 
on  the  breach  of  any  other  covenant  than  that  for  the  payment  of  "  renf 

The  clause  of  re-entry,  as  applicable  to  the  covenants  for  the  paytnent  of  rent  or 
taxes,  or  any  other  sum  certain,  io  in  equity  treated  as  a  security  for  the  pay- 
ment of  money,  and  precise  compensation  can  be  made  for  the  breach  of  it,  and 
in  such  case,  the  court  will,  in  the  exercise  of  its  equitable  powers,  relieve  fi'om 
a  forfeiture,  even  after  judgment  in  the  action  of  ejectment,  or  such  terms  ai 
may  be  just 

A  motion  for  leave  to  file  a  supplemental  answer,  setting  up  new  matter,  for  th« 
purpose  of  equitable  relief,  cannot  properly  be  made  at  the  triaL  Such  motion 
must  be  OEiade  on  notice,  or  order  to  show  cause. 

(Before  Oaklet,  Ch.  J.,  Hoviman  and  Slobson,  J. J.) 
October  30, 1866;  January  8,  1857. 

Motion  on  the  part  of  the  plaintLBF  for  judgment  on  a  verdict 
taken,  sabject  to  the  opinion  of  the  court  at  General  Term  upon 
questions  of  law. 

The  action  was  brought  to  recover  possession  of  a  lot  of  ground 
in  28th  street,  in  the  city  of  New  York,  and  was  tried  before  Bos- 
worth,  J.,  and  a  jury,  in  June,  1856. 

The  following  are  the  material  fsicts  of  the  case,  as  they  appear 
from  the  pleadings,  and  were  established  by  the  evidence  on  the 
trial. 

The  plaintiffi  claimed  that  they  were  entitled  to  recover  under 
a  clause  of  re-entry  contained  in  a  lease  made  by  one  John  Gramer, 
the  ancestor  of  the  plaintiff,  to  Thomas  Davis,  of  a  lot  in  28th 
street,  dated  the  1st  of  May,  1848,  for  a  term  of  twenty  years,  and 
which  was  assigned  by  Davis  to  the  defendant,  on  the  1st  of  Oc- 
tober, 1850.  The  lot,  when  leased,  was  vacant,  and  a  dwelling- 
house  had  been  erected  on  the  premises,  in  pursuance  of  one  of 
the  covenants  of  the  lease, 

The  lessee  covenanted  to  pay  the  yearly  rent,  and  fiirther  that 
he  would  "  from  year  to  year  during  the  term  of  the  lease,  pay  or 
cause  to  be  paid  all  ordinary  and  yearly  taxes  on  said  lot,"  and  the 
lease  contained  the  usual  stipulation,  that  if  any  rent  shouH  be 
due  and  unpaid,  or  if  default  should  be  made  in  any  of  the  cov- 
enants contained  therein,  it  should  be  lawful  for  the  lessor  to  re- . 
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enter  the  piemiBes,  or  to  distrain  for  any  rent  that  might  remain 
due  thereon. 

It  was  admitted  on  the  trial,  (subjeot  to  an  objection,  that  the 
eTidence  o£fered  to  prove  it  was  inadmissible  under  the  pleadings, 
the  complaint  being  general  in  its  form,  and  making  no  allusion 
to  the  lease  or  the  de&ult),that  the  taxes  for  the  year  1864  had 
not  been  paid  by  the  defendant,  but  that  the  same  were  paid  by 
the  plaintiff  in  March,  1866,  amounting,  with  interest,  to  $30.30. 
It  also  was  admitted  that  the  defendant  had  omitted  to  pay  the 
Croton  water  rent  for  the  year  I860,  in  consequence  whereof  the 
property  was  sold  in  June,  1862,  for  one  hundred  years,  for 
$10.46,  and  that  the  plaintiff,  on  the  2d  of  March,  redeemed  the 
same,  and  paid  on  the  redemption  the  sum  of  $16.36,  principal 
and  interest  It  was  also  admitted  that  the  Croton  water  rents  of 
1852,  amounting  to  $8.05,  had  not  been  paid,  and  that  the  same 
was  paid  by  the  plaintiff. 

To  show  that  he  was  surprised  by  the  general  form  of  the  com- 
plaint, as  to  the  true  character  of  the  plaintiff's  cause  of  action,  the 
defendant  proved,  that  in  June,  1866,  after  the  commencement  of 
the  action,  he  made  a  search  for  unpaid  taxes  at  the  proper  office, 
and  that  by  the  return  on  the  search  no  taxes  appeared  to  be  un- 
paid, and  to  explain  this,  the  witness  stated  that  if  a  tax  is  paid 
by  any  person,  or  if  the  property  has  been  sold  for  taxes  and 
redeemed,  the  tax  is  not  returned  as  unpaid,  though  the  sale,  re- 
demption, and  by  whom  redeemed,  all  appear  in  the  sale  book, 
and  can  be  seen  by  any  person  examining. 

It  was  admitted  that  there  was,  at  all  times,  sufficient  property 
on  the  premises  to  satisfy  a  distress  for  rent 

It  was  also  admitted  that  the  rent  had  been  regularly  paid  up 
to  the  first  of  November,  1854,  but  there  was  no  evidence  to  show 
that  at  the  period  of  the  payment  of  rent  subsequent  to  the  breach 
of  the  covenant,  the  plaintiff  knew  any  thing  of  the  breach. 

It  was  proved,  on  the  part  of  the  defendant,  that  on  the  9th  of 
June,  1866,  after  the  commencement  of  the  suit,  the  defendant 
went  to  Ward,  one  of  the  plaintiffs,  with  $200  in  his  pocket,  and 
told  him  that  he  had  come  to  pay  the  arrears  of  taxes,  rents,  and 
all  other  charges  against  the  property,  and  that  Ward  replied 
that  he  knew  nothing  about  the  matter,  and  would  not  accept 
anyiiiiBg. 
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A  motion  was  made  for  a  nonsuit,  on  the  ground  that  no  notice 
to  quit,  or  of  the  landlord's  intention  to  terminate  the  lease,  had 
been  given  prior  to  the  commencement  of  the  suit ;  also  for  leave 
to  amend  the  answer,  by  setting  forth  therein  the  defendant's  offer 
to  pay  all  rent  and  taxes  in  arrears,  with  all  costs  and  charges 
thereon,  with  a  prayer  for  equitable  relief  therefor,  or  to  file  a  sup- 
plementary answer  for  such  purposes,  both  which  motions  were 
overruled,  and  a  verdict  was  directed  for  the  plaintiff,  subject  to 
the  opinion  of  the  court,  etc. 

The  complaint  simply  set  out  the  plaintiff's  title,  alleged  that 
the  defendant  was  in  wrongful  possession,  and  unjustly  withheld 
it  from  the  plaintiff  and  demanded  judgment 

The  answer  set  up  the  lease,  by  the  plaintiff's  ancestor,  to  Da- 
vis, and  its  assignment  by  him  to  defendant,  possession  under  it, 
and  averred,  generally,  payment  of  rent  when  demanded,  and  that 
"  all  the  ordinary  and  yearly  taxes  on  said  lot,  which  were  re- 
quired to  be  paid  by  said  lessee,  have  been  fully  paid  and  dis- 
charged," and  that  all  the  covenants,  on  the  part  of  the  lessee, 
had  been  performed. 

E.  P.  VoorhiSy  ft>r  plaintifb. 

J.  (hitj  for  defendant 

By  the  Court.  Slosson,  J. — ^I  had  occasion,  in  another  ac- 
tion by  the  same  plaintifl^  against  the  tenants  of  other  premises 
held  under  a  similar  lease,  in  which  the  pleadings  were  in  all  re- 
spects, in  substance,  like  those  in  the  present  action,  to  consider 
the  question  of  the  sufficiency  of  a  complaint  in  this  form,  under 
the  Code,  in  connection  with  an  answer  setting  up  the  lease  and 
averring  performance  of  its  covenants.  I  held  it,  in  that  case,  to 
be  sufficient,  and  see  no  reason  to  change  my  views  in  that  re- 
spect 

The  objection  to  the  evidence  on  that  ground  was,  therefore, 
properly  overruled. 

It  was  contended  by  the  defendant,  on  the  argument,  that  all 
taxes  which  the  tenant  is  bound  by  the  terms  of  his  lease  to  pay, 
are  to  be  treated,  in  law,  as  part  of  the  rent  reserved,  and  that  if 
be  90,  the  present  action  must  &il,  since,  he  oontetnds,  there 
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are  but  three  modes  in  which  ejectment  for  non-payment  of  rent 
can  be  sustained,  to  wit : 

First,  By  a  demand  of  the  rent  on  the  day  it  is  due,  under  the 
old  rule  at  common  law. 

Second,  By  proceeding  under  the  provisions  of  2  R  S.  505, 
giving  a  right  to  the  action,  where  a  half-year's  rent,  or  more,  is  in 
arrear,  and  no  sufficient  distress  is  found  on  the  premises  to  sat- 
isfy it. 

Third,  By  proceeding  under  the  provisions  of  the  act  of  1840, 
ch.  274,  "  to  abolish  distress  for  rent,  etc. ;"  and  that  the  case  does 
not  fall  under  either  of  these,  since  there  is  ho  pretence  of  a  de- 
mand of  the  payment  of  the  taxes  (rent)  by  the  landlord,  nor  of 
the  giving  of  fifteen  days'  notice  of  the  intention  to  re-enter,  as 
provided  by  the  act  of  1846,  and  the  case  admits  there  was  a  suf- 
ficiency of  distress  on  the  premises,  which  would  take  it  out  of  the 
provisions  of  2  Revised  Statutes. 

To  sustain  these  views,  which  are  not  without  plausibility,  he 
cited  that  provision  of  the  general  tax  law,  (1  R.  S.  419,  §  6,)  which 
provides,  in  effect,  that  where  a  tenant  has  been  obliged  to  pay 
a  tax  which  the  landlord  was,  by  the  terms  of  the  lease  bound  to 
pay,  he  may  recover  it  back  from  the  landlord  by  action,  "or  re- 
tain it  from  any  rent  due,"  or  accruing  fix)m  him  to  the  landlord. 
We  see  nothing  in  this  provision  which  can  properly  be  construed 
as  sustaining  this  argument;  it  is  a  provision  of  convenience 
merely,  by  which  the  tenant  is  enabled,  if  he  so  elect,  to  obtain  an 
early  indemnity  for  the  payment  he  has  made  out  of  a  fund  in 
hand,  and  without  suit.  Rent  has  a  fixed  legal  meaning,  and  to 
consider  all  payments  which,  by  the  terms  of  a  lease,  a  tenant  is 
bound  to  make,  as  coming  within  its  definition,  would  lead  to  a 
confusion  of  ideas  without  necessity  or  advantage. 

It  is  said  that  the  payment  of  taxes  is  part  of  the  return  made 
by  the  defendant  to  his  landlord  for  the  use  of  the  property,  and, 
therefore,  properly  comes  under  the  definition  of  rent.  But  in  one 
sense  the  performance  of  every  covenant  on  the  part  of  the  lessee 
is  a  return  made  by  the  tenant  for  the  use  of  the  land.  Yet  it 
would  hardly  be  contended  that  money  stipulated  to  be  expended 
in  repairs  or  for  insurance,  or  in  the  way  of  improvements,  was 
any  portion  of  the  rent  Taxes,  being  payable  annually,  ap-. 
proach,  it  is  true,  to  the  idea  and*  character  of  rent,  which  is  a 
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certain  yearly  return  reserved  to  the  landlord  in  money,  or  kind, 
or  service  for  the  enjoyment  of  the  freehold ;  but  they  are  dis- 
tinguishable from  rent  in  this,  that  they  are  uncertain  both  as  to 
amount  and  time  of  payment,  and  are  payable  not  to  the  landlord 
but  to  the  government,  and  are  imposed  for  the  benefit  of  the 
public,  and  the  landlord  may,  by  the  terms  of  his  agreement  with 
the  tenant,  be  relieved  fix>m  their  payment ;  taxes  are  not,  on  that 
account,  any  more  rent  than  the  expenditure  of  money  for  insur- 
ance, under  a  covenant  to  that  effect  on  the  part  of  the  lessee. 

The  forfeiture  in  the  present  action  is  claimed  on  two  grounds. 

First  That  the  taxes  for  the  year  1854  were  not  paid  by  the 
defendant. 

Second.  That  the  Groton  water  rent  of  1850  was  left  impaid,  by 
reason  whereof  the  premises  were  sold  and  the  plaintiff  were 
compelled  to  redeem,  for  their  own  protection. 

At  the  time  the  lease  in  question  was  executed,  the  Croton 
wat^  had  not  been  introduced  into  the  city,  and  no  such  thing 
was  known  as  a  Croton  water  rent.  The  plaintiffs,  however,  con- 
tend that  notwithstanding  this,  it  became,  from  the  time  the  rent 
was  established  in  1852,  an  "ordinary  yearly  tax,^'  within  the 
meaning  of  the  covenant  in  the  lease. 

It  is,  perhaps,  unnecessary  to  the  support  of  the  present  action, 
that  the  plaintiff  should  establish  this  proposition,  since  there  is  a 
clear  default  by  the  nonpayment  of  the  ordinary  tax  of  1854,  but 
as  the  point  has  been  made  it  may  be  well  to  dispose  of  it  here. 

The  act  for  supplying  New  York  with  pure  and  wholesome 
water  was  passed  May  2,  1834. 

Tarious  additional  and  amendatory  acts  were  subsequently 
passed. 

By  the  act  of  April  11,  1842,  the  corporation  of  the  city  were 
authorized  "  to  organize  a  department,  with  full  powers,  for  the 
management  of  such  works  (connected  with  the  supply  of  the 
water)  and  the  distribution  of  said  water.'' 

By  the  act  of  April  11,  1849,  the  **  Croton  Aqueduct  Depart- 
ment" was  organized,  and  the  corporation  of  the  city  were  au- 
thorized to  establish,  by  ordinance,  a  scale  of  annual  rents  for  the 
supply  of  the  water,  to  be  called  "regular  rents,"  and  to  be  ap- 
portioned to  different  classes  of  buildings  in  the  city,  in  reference 
to  their  dimensions,  number  of  fiimilies  or  occupants,  or  consump* 
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tion  of  water,  etc.,  etc.,  and  to  alter,  amend,  and  increase  the  scale 
from  time  to  time;  such  rents,  when  established,  are  to  be  col« 
lected  from  the  owners  or  occupants  of  the  buildings  situated  on 
lols  adjoining  any  street  or  avenue  in  which  the  distributing 
pipes  are  or  may  be  laid,  and  from  which  they  can  be  supplied, 
and  they  are  made  a  charge  and  hen  on  said  houses  and  lots  re* 
spectivdy. 

By  the  21st  section  of  the  act,  the  President  of  the  Groton  Ac- 
queduct  Department  is  required,  at  the  termination  of  each  water 
year,  to  cause  lists  of  the  unpaid  rents  to  be  prepared  with  the 
names  of  the  owners,  eta 

By  the  act  of  1851,  to  amend  the  act  of  1849,  (Sess.  Laws  ci 
1861,  ch.  298,)  these  lists  are  to  remain  in  the  department  until 
the  1st  of  January  thereafter,  for  the  purpose  of  receiving  the 
arrears  of  rent  On  the  1st  of  January  in  each  year,  the  presi- 
dent of  the  department  is  to  transmit  to  the  comptroller  a  list  of 
all  unpaid  water-rents  for  the  preceding  water  year,  and  the  comp- 
troller is  thereupon  directed  to  advertise  and  sell  the  property  on 
which  said  water-rents  are  a  lien  in  the  same  manner  as  for  un- 
paid taxes;  and  the  rents  so  in  arrear  are  made  a  lien  on  the 
property,  to  be  collected  and  recovered  by  a  sale  of  the  premises 
as  provided  by  law  in  the  case  of  unpaid  taxes  in  the  city. 

By  section  28  of  the  act  of  1849,  it  is  provided  that  "  For  the 
collection  of  the  water-rents  to  be  imposed  by  virtue  of  the  act^ 
it  shall  take  effect  on  the  1st  of  May,  in  the  year  after  that  in 
which  the  Common  Council  determines  to  carry  its  provisions  into 
effect,  and  for  the  transmutation  of  the  unpaid  rents  into  a  direct 
tax  in  the  description  of  buildings  to  which  they  may  be  made  to 
apply  by  ordinance  of  the  Common  Council." 

This  last  clause  is  rather  obscure  in  the  order  in  which  it  stands, 
and  should  be  read  in  immediate  connection  with  the  first  clause 
of  the  section. 

The  Common  Council,  by  ordinance  approved  20th  of  March, 
1861,  established  a  scale  of  water-rents,  as  authorized  to  do  by 
this  act,  fixing  the  rates  upon  the  buildings  of  the  city  according 
to  classes. 

By  the  terms  of  the  act,  therefore,  its  provisions  in  respect  to 
the  collection  of  the  rents  took  effect  on  the  Ist  of  May,  1862. 
The  property  in  question  was  sold  in  June  following. 


NEW  YORK-JANUARY,  1857.  269 

6am«r  t.  Hanoah. 

It  will  thus  be  seen  that  these  rents  possess  many  of  the  essen* 
tial  elements  of  a  tax ;  they  are  general  and  annasd,  and  imposed 
for  a  public  purpose,  and  from  the  time  of  their  imposition  be- 
come both  "ordinary  and  yearly"  burdens;  they  constitute  a  lien 
on  the  property,  and  are  collectable  in  the  same  manner  as  ordi- 
nary taxes ;  indeed,  by  non-payment  they  become,  by  the  terms 
of  the  act  of  1849,  "transmuted  into  a  tax."  The  tenant,  more- 
oyer,  derives  all  the  benefit  from  the  use  of  the  water,  and  the 
payment  of  the  rent  by  him  therefore  works  no  hardship. 

I  think,  therefore,  that  they  may  &irly  be  considered  as  em- 
braced within  the  term  "  taxes,"  within  the  meaning  of  the  cove- 
nant. 

But  it  is  said,  no  such  charge  could  have  been  in  the  contem- 
plation of  the  parties,  as  the  lease  was  made  in  1843,  and  the 
Groton  Department  was  not  created  till  1849 ;  that  it  was,  there- 
fore, a  tax  not  in  use  at  the  time  the  lease  was  executed,  nor  was 
it  a  tax  of  a  like  nature  with  any  before  imposed. 

This  is  true,  but  the  act  for  supplying  the  city  of  New  York 
with  pure  and  wholesome  water  was  passed  as  early  as  May,  1884, 
and  acta  amendatory  of  it  were  passed  in  each  successive  year 
down  to  the  period  of  this  lease,  and  the  possible,  or  even  prob- 
able imposition  of  some  charge  on  the  property  for  the  use  of  the 
water  if  introduced  within  the  term  demised,  may  fairly  be  pre- 
somed  to  have  been  within  the  contemplation  of  the  parties. 

The  language  of  the  covenant  is,  to  pay  "  all  ordinary  yearly 
taxes."  In  the  case  of  Kearney  v.  Posi^  (1  Sandf  B.  105,)  this 
court  held  that  a  covenant  to  pay  all  assessments,  etc.,  which 
should  be  imposed  on  the  premises  during  the  term,  extended  to 
assessments  imposed  under  statutes  passed  subsequently  to  the 
lease,  and  the  decision  was  affirmed  by  the  Court  of  Appeals.  (2 
Goms.  R.  894.) 

K  this,  therefore,  was  an  ordinary  tax,  as  we  have  considered 
it  to  be,  the  case  referred  to  is  decisive  on  the  point.  (See  also 
the  cases  of  OorpcTaiion  of  New  York  v.  Cktshmcm^  10  J.  R.  96. ; 
Bleecker  v.  BdOcm,  3  Wend.  B.  268.) 

The  point  most  relied  upon  by  the  defendant  is,  that  from  the 
time  of  the  breach  of  the  covenant,  the  defendant  was  in  the  posi- 
tion of  a  tenant  at  sufferance,  and  could  not,  therefore,  be  ejected 
without  a  previous  notice  to  quit 
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If  it  had  been  a  condition  of  this  lease  that,  on  a  breach  of  any 
of  its  covenants,  the  lease  should  become  void,  and  the  defendant, 
after  a  breach,  had  remained  in  possession  by  permission,  or  by 
the  laches  of  the  landlord,  he  would  have  been  either  a  tenant  at 
suiferance  or  at  will,  as  the  case  may  be,  and  entitled  to  notice  to 
quit  before  he  could  have  been  ejected ;  but  the  provision  is,  that 
on  default  of  the  tenant  in  respect  to  any  of  the  covenants,  the 
landlord  may  either  re-enter  or  distrain.  Itis  therefore,  a  lease  not 
void,  but  voidable  at  the  election  of  the  landlord,  and  the  estate 
of  the  tenant  still  continues,  subject  to  the  right  of  re-entry. 
{Stuyvesant  v.  Davis,  9  Paige  R.  427 ;  Parmelee  v.  Oswego,  etc.,  R 
R.  Co.  2  Selden  R  80.) 

How  is  this  election  to  be  manifested? 

The  defendant  contends  it  must  be  by  a  notice  to  quit. 

The  answer  is,  he  is  neither  a  tenant  at  sufferance,  nor  at  wilL 

The  object  of  a  notice  to  quit  is,  to  terminate  the  tenancy,  and 
it  is  proper  only  in  cases  where  no  agreement  exists  between  the 
parties,  determining  the  period  when,  or  the  contingency  on  which, 
the  tenancy  shall  cease.  Such  is  the  character  of  a  tenancy  at  will 
or  at  sufferance,  which  are  the  only  two  cases  in  which  notice  to 
quit  is  prescribed  by  statute.  A  tenancy  at  sufferance  is  created 
by  holding  over  after  the  termination  of  a  lease  or  letting,  without 
the  permission  of  the  landlord ;  but  even  then  the  tenant  is  not 
entitled  to  notice  to  quit,  unless  the  landlord  has  permitted 
the  tenancy  to  continue  for  such  a  length  of  time  afl»r  the  ex- 
piration of  the  term  as  to  imply  an  assent  on  his  part,  and  it  has 
been  held  that  three  months  was  not  sufficient,  under  certain  cir- 
cumstances, to  create  such  implication  of  assent  (11  Wendell 
R.  616.) 

If,  in  addition  to  the  holding  over,  the  landlord  receives  rent^ 
it  becomes  an  estate  at  will,  or  from  year  to  year.  Where  either  of 
these  tenancies  exist,  or,  in  other  words,  where  a  tenancy  exists 
not  regulated  and  defined  by  express  agreement  between  the  par- 
ties, a  notice  to  quit  is  highly  proper,  as  a  convenient  and  just 
mode  of  putting  an  end  to  it ;  it  comes  in  place  of  an  express  stip- 
ulation between  the  parties.  But  where  the  parties  have,  by  their 
own  agreement  ascertained  and  determined  at  what  period  the 
term  demised  shall  terminate,  a  notice  to  quit  is  unnecessary,  and 
a  tenant  holding  over  after  such  period  may  be  proceeded  «gainal 
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by  ejectment  forthwith,  .unless  the  holding  over  continues,  as  be- 
fore stated,  for  such  a  period  as  to  imply  assent  to  its  continuance 
on  the  part  of  the  landlord,  or  unless  he  receives  rent,  and  thereby 
converts  the  tenancy  into  an  estate  at  will.  {Rowan  v.  LiUh,  11 
Wend.  B.,  616 ;  Adams's  Eject  [Ed.  1854]  140,  1 ;  2  Serg.  &  R 
Bop.  49 ;  Messenger  v.  Armstrong,  1  T.  B.  58 ;  Hight  v.  Darby ,  1 
J.  R  162 ;  Woodfall  L.  and  T.  177 ;  Taylor's  Land,  and  Ten.  44, 
5;  4  Kent's  Com.  118 ;  Graham's  Prac.  848 ;  Sander's  PI.  and  Ev. 
Tit  Eject ;  Allen  v.  Jaquish,  21  Wendell  B.  631.) 

The  difficulty  arises  in  applying  this  general  rule  to  the  case  in 
hand.  Where  a  tenant  holds  over  after  the  termination  of  his  term 
fixed  by  the  agreement  between  the  parties  on  a  day  certain,  it 
will  not  be  contended  that  he  is  entitled  to  notice  to  quit,  except 
in  the  contingency  of  a  continuance  in  possession  for  so  long  as 
to  imply  assent  on  the  part  of  the  landlord,  but  the  breach  of  the 
covenant  in  question,  not  of  itself  working  a  forfeiture  by  the 
terms  of  the  lease,  the  term  does  not  cease  at  the  moment  of  the 
breach.  In  what  position  is  the  tenant  after  the  breach?  He 
does  not  hold  over,  for  the  term  has  not  ended,  yet  he  has  com- 
mitted a  default,  by  reason  of  which  the  landlord  may  re-enter 
and  terminate  the  lease.  The  difficulty,  however,  is  more  seeming 
than  real.  The  right  to  the  ejectment  arises  at  the  instant  of  the 
breach ;  but  it  is  a  right  which  the  landlord  may  or  may  not  ex- 
ercise. His  election  is  determined  by  the  commencement  of  the 
action  without  actual  entry.  {Lawrence  v.  Williams,  2  Oner's  B. 
587.)  And  from  the  moment  of  the  election,  the  tenant  is,  in  the 
eye  of  the  law,  a  trespasser ;  until  this  exercise  of  his  election  by 
the  landlord,  the  tenant  continues  tenant,  under  the  terms  of  his 
lease,  but  liable  to  be  ejected  if  the  landlord  elects  to  enforce  the 
forfeiture  already  incurred;  the  question,  thenceforth,  becomes 
one  of  election  to  enforce  or  waive  the  forfeiture  on  the  part  of 
the  landlord. 

The  for&iture  being  claimed  under  a  breach  of  the  covenant 
for  payment  of  taxes,  was  a  demand  of  the  taxes  necessary  before 
the  right  of  entry  occurred,  as  in  the  case  of  a  forfeiture  for  non- 
payment of  rent  at  common  law? 

In  the  case  of  Jackson  v.  Harrison,  (17  J.  B.  66,)  in  which  the 
forfeiture  was  claimed  for  a  breach  of  the  covenant  to  pay  taxes, 
as  well  as  of  thfit  for  the  payment  of  rent^  the  court,  Yan  Ness, 
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Jafitioe,  sajB :  ''  The  plaintiff  equally  £uls  in  showing  a  right  of 
re-entry  by  reason  that  the  defendant  did  not  pay  the  United 
States  taXf  because  the  indispensably  necessary  step  of  making  a 
demand  of  the  defendants  within  the  period  required  by  law,  in 
order  to  create  a  forfeiture,  was  not  taken." 

I  concur  with  the  learned  counsel  for  the  plaintiflh,  in  thinlring 
this  dictiun  of  that  eminent  Judge,  not  well  considered. 

Where  a  forfeiture  was  claimed  for  the  non-payment  of  rent^  a 
demand  of  the  rent  must  be  shown,  unless  the  proceeding  is  un- 
der the  statute,(2  Bevised  Statutes,  506,  §  SI) ;  but  taxes,  as  has 
been  shown,  form  no  part  of  the  rent^  they  are  not  payable  to  the 
landlord,  nor  on  a  day  certain,  and  no  demand  could  properly  be 
made  by  the  landlord  of  his  tenant  in  respect  thereto,  except  to 
repay  what  the  landlord  had  been  compelled  himself  to  pay  by 
reason  of  his  tenant's  de&ult ;  this  would  be  a  demand  for  reim- 
bursement merely,  whereas  the  de&ult  which  works  the  forfeiture, 
is  the  non-payment  of  the  taxes  to  the  government^  and  it  is  not 
perceived  how  a  mere  refusal  to  repay  the  amount  expended  by 
the  landlord  for  taxes,  could  work  a  forfeiture,  when  no  covenant 
of  repayment  is  contained  in  the  lease ;  if  so,  a  demand  of  repay- 
ment can  not  be  a  necessary  pre-requisite  to  the  right  of  action. 

Besides,  the  payment  of  the  taxes  by  the  landlord,  in  case  of 
the  tenant's  default,  is  not  necessary  to  his  right  of  action ;  that  is 
complete  on  the  breach  of  the  tenant's  covenant ;  a  demand  of 
their  re-payment  by  the  tenant  must,  therefore,  be  unnecessary. 

As  this  is  not  a  case  of  default  in  the  payment  of  rent,  the 
statute  of  May,  1846,  providing  for  a  notice  of  fifteen  days,  in 
lieu  of  a  distress,  does  not  apply.  Moreover,  the  statute  is  applied 
in  terms  to  the  case  of  a  lease,  reserving  a  right  of  re-entry  "  in 
default  of  a  sufficiency  of  goods  and  chattels  whereon  to  distrain;" 
whereas,  the  lease  at  bar  contains  no  clause  of  distress  whatever. 

The  defendant  claims  that,  even  if  in  strict  right  the  plaintiff  is 
entitled  to  judgment  in  the  action,  it  is  nevertheless  a  case  in 
which  equity,  even  after  judgment,  will  administer  relief  on  fliU 
compensation  being  made ;  and  he  contends  that  such  relief  may 
be  given  in  the  present  suit,  on  his  complying  with  certain  oon-r 
ditions  to  be  prescribed  by  the  court,  as  payment  of  the  taxes  in 
arrear,  interest,  and  costs.    (Code,  §§  150,  274.) 

On  the  trial  he  proved,  without  objeotion^  that  on  the  Mi  of 
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Jane,  1856,  (after  suit  oommenced,  and  just  before  the  trial,)  he 
went  to  one  of  the  plainti£&  with  $200  in  his  pocket,  and  offered 
to  pay  the  arrears  of  taxes,  rents,  and  all  other  charges  againsi 
the  property,  but  the  plaintiff  refused  to  accept  any  thing. 

It  may  be  admitted  that  this  offer  covered  tiie  costs  of  the 
action.  Is  the  defendant  entitled,  on  this  state  of  facts,  to  any 
afl&rmative  relief  in  the  judgment  to  be  rendered  in  the  action  un- 
der section  274  of  the  Ck>de  ?  I  strongly  incline  to  the  opinion 
that  he  is  not. 

The  "  afltonative  relief"  to  which  the  defendant  may  be  ett- 
titiedy  under  this  section  of  the  Code,  means,  I  think,  such  relief  aa 
may  properly  be  given  within  the  issues  made  by  the  pleadings, 
or  according  to  the  legal  or  equitable  rights  of  the  parties,  aa  e^* 
tabUshed  by  the  evidence,  not  to  that  redress  which  is  equally  ap- 
plicable after  as  before  judgment,  and  may  be  obtained  on  motion 
or  by  action.  If,  therefore,  facts  had  been  set  up  in  a  supple* 
mental  answer,  would  they  have  constituted  a  defence  to  the  ac- 
tion, either  legal  or  equitable?  I  apprehend  not,  for  an  offer  of 
indemnity,  and  refusal  to  accept)  cannot  avoid  the  forfeiture ;  that 
is  a  right  fixed  by  the  contract;  and  all  the  court  can  do,  by  way 
of  relief  is  to  stay  the  plaintiff's  proceedings  on  compensation  be- 
ing made. 

The  defendant  loses  nothing  for  the  want  of  a  supplemental  an- 
swer, for  the  proof  is  in,  without  objection,  and  we  can  pass  on  its 
sufficiency  as  a  defence  as  well  as  though  the  &cts  had  been 
pleaded. 

That  the  defendant  will  be  entitled  to  relief  notwithstanding 
judgment  may  pass  against  him,  I  think  perfectiy  clear. 
.  The  court  has  equitable  as  well  as  legal  jurisdiction  of  the  w> 
tiona  of  which  it  has  cognizance,  and  I  take  the  rule  to  be  well 
settled,  that  equity  will  readily,  where  the  breach  is  not  willful, 
relieve  from  a  forfeiture  or  penalty,  as  where  the  stipulation  is  in- 
tended as  a  mere  security  for  the  payment  of  money,  and  precise 
compensation  can  be  made. 

The  following  authorities  will  be  found  to  sustain  this  doctrine: 
Wafer Y,  Mocatto,  9  Mod.  B.  112 ;  Sanders  v.  Pbpe,  12  Ves.  R.  282; 
Jkms  V.  West,  12  Vesey  R.  475 ;  HiU  v.  Barclay,  18  Vesey  R. 
55;  Beynolds  v.  PiU,  19  Vesey  R.  188;  Baader  v.  Lanning,  7 
Paige  B.  860;  Story's  Bq.  |§  1814, 1816, 1819, 1821-2-3-4 
D.—VL  18 
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In  the  case  of  Davis  y.  West,  above  cited,  which  was  a  motion 
for  an  injunction  to  restrain  execution  on  a  verdict  in  ejectmenti 
brought  on  a  breach  of  the  covenant  for  payment  of  rent^  the  Lord 
Chancellor  referred  to  the  authorities  as  establishing  "  that  where 
covenants  are  broken,  and  there  is  no  fraud,  and  the  party  is  ca- 
pable of  giving  complete  compensation,  it  is  the  province  of  a 
court  of  equity  to  interfere  to  give  the  relief  against  the  forfeiture 
for  breach  of  other  covenants,  as  well  as  that  for  payment  of  rent" 

In  Skinner  v.  White,  (17  J.  B.,)  above  cited,  in  the  court  of  er- 
rors, Yates,  Justice,  says :  "  I  cannot  accede  to  the  principle  that 
a  Court  of  Chancery  is  restricted  in  giving  ^'  relief  to  cases  of  ab- 
solute forfeiture  or  penalty  only.  Belief  may  be  granted  against 
the  breach  of  an  agreement,  not  willful  or  fraudulent^  where  full 
compensation  can  be  made,  so  as  to  render  the  party  perfectly  se- 
cure and  indemnified,  and  place  him  in  the  same  situation  as  if  the 
occurrence  had  not  happened." 

In  England,  as  in  this  state,  where  the  forfeiture  rests  on  a 
breach  of  the  covenant  for  payment  of  rent,  the  relief  may,  und^ 
a  special  statute,  be  obtained  in  the  action  at  law  without  going 
into  equity.    (4  Geo.  H.,  ch.  28 ;  2  R.  S.  506,  §§  83,  84.) 

In  a  similar  action  to  the  present,  between  the  same  plaintifb 
and  the  tenants  of  another  building  owned  by  the  plaintiff  for 
breach  of  a  precisely  similar  covenant,  and  to  which  I  have  al- 
luded in  the  conunencement  of  this  opinion,  (the  case  of  Oamer 
V.  Sykes,)  1  relieved  the  defendants  on  motion  after  judgment,  (no 
objection  being  made  to  the  form  of  the  application,)  on  the  terms 
of  making  full  compensation  and  paying  all  the  costs,  and  on  ap- 
peal the  decision  was  sustained  by  the  General  Term,  so  that  the 
question  must  be  considered  as  settled  as  respects  this  court 

The  difficulty  in  the  way  of  granting  this  relief  now  in  the  form 
of  a  judgment  is,  that  the  defendant  does  not  waive  his  defence  to 
the  action  on  the  legal  right,  but  relies  upon  the  tender  and  re- 
fusal as  constituting  in  itself  a  sufficient  ground  for  the  court  to 
decree  equitable  relief.  Had  the  defendant,  in  addition  to  prov- 
ing the  tender  and  refusal,  offered  to  bring  the  money  into  courts 
or  had  he  made  a  distinct  motion  to  pay  what  the  court  should 
consider  to  be  just,  before  judgment,  waiving  any  defence  to  the 
action,  I  am  clear  that  the  relief  could  have  been  granted.  The 
question  is  certainly  not  free  from  difficulty  and  doubt,  but  under 
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onr  present  view  of  it,  the  defendant  cannot  be  prejudiced  as  to 
the  reKef  by  the  mere  fact  of  judgment  passing  for  the  plaintiff; 
we  think  this  a  proper  disposition  to  be  made  of  the  case,  reserving 
to  the  defendant  his  rights  to  apply  after  judgment 

It  may  be  proper  to  advert  to  the  motion  made  by  the  defend- 
ant  on  tiie  trial  for  leave  to  amend  the  answer,  by  setting  up  the 
offer  to  pay  the  taxes  in  arrear,  etc.,  and  by  inserting  a  prayer  for 
equitable  relief,  or  to  file  a  supplemental  answer  for  the  like  pur^ 
poses.    The  motion  was  deni^  and  the  defendant  excepted. 

So  &r  as  the  refusal  to  allow  the  amendment  is  concerned,  that 
was  clearly  in  the  discretion  of  the  Judge,  and  is  not  a  subject  of 
exception.    (6  Barb.  R  808.) 

Was  the  Judge  bound  to  have  suspended  the  trial,  and  allow 
the  defendant  to  set  up  the  new  matter  in  a  supplemental  answer? 
The  facts  arose  after  the  commencement  of  the  June  Term,  at 
which  the  cause  was  tried. 

A  plea  o(puis  darrein  tendered  at  the  trial,  and  properly  verified, 
was,  under  the  old  practice,  a  matter  of  right,  if  a  term  had  not 
intervened,  whether  the  plea  was  good  or  bad,  as  a  defence, 
(8  Caine'8R.172,)  and  if  this  motion  was  to  be  determined  by  the 
rules  which  formerly  governed  such  a  plea,  the  Judge  would 
probably  have  been  bound  to  have  allowed  it 

This  court,  in  the  case  of  Hoyt  v.  Sheldon,  has  recently  decided 
that  section  177  of  the  Code  has  established  one  uniform  mode  of 
applying  to  the  court  for  leave  to  file  a  supplemeiital  proceedipg, 
to  wit,  by  motion,  and  this  is  properly  made  on  motion  or  on  an 
order  to  show  cause. 

We  think  the  Judge  properly  refused  to  allow  the  motion  made 
at  the  trial. 

Judgment  must  be  for  the  plaintiff,  with  liberty  to  the  defend- 
ant to  apply  to  the  court  for  such  relief  against  it  as  he  may  be 
entitled  to,  and  without  prejudice  to  his  right  to  bring  an  action 
for  such  relief  if  he  deem  the  latter  the  proper  course. 
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James  McWilliahs  v.  Jokn*  M.  Masok 

Tli«  qnastioii  was,  whether  »  party  could  hold  a  enrety,  bonnd  bj  an  obligation 
he  had  entered  into,  the  terms  of  whiehhadbeen  changed  between  the  principal 
and  creditor,  without  the  surety's  asee&t  ? 

Mdd,  that  the  question  of  benefit  or  prejudice  arising  to  the  surety  was  not  the  test 
of  his  responsibility.  That  if  the  terms  upon  which  he  engaged  are  not  fully 
observed ;  if  any  practice  or  deceit  has  taken  place  which  makes  the  contract 
between  the  debtor  and  creditor  different  from  that  assented  to ;  or  if,  without 
deceits  a  material  change  has  been  made,  and  this  is  not  communicated,  the 
surety  is  discharged. 

Mild,  that  where  a  party  agrees  to  become  bound  for  ^1600,  expected  to  be  ad- 
ranced  in  cash  to  the  principal  for  business  purposes,  and  but  $1000  was  ac- 
tually so  advanced,  and  the  chief  portion  of  the  residue  was  adjusted  by  ^ 
charging  an  old  debt  to  the  party  making  the  advance,  and  no  notice  was 
given  of  this  to  the  surety,  he  was  exempt  from  liability. 

(Before  Oakut,  Oh,  J.,  HoimAN  and  Slosbon,  JJ.) 
October  %%,  1856;  January,  1857. 

Appeal  from  a  judgment  on  the  report  of  a  referee  in  &yor  of 
the  plainti£  All  the  material  facts  are  stated  in  the  opinion  of 
the  court 

J.  W.  Edmoncbj  for  appellant 
JE.  W.  SUmghUm^  for  respondent 

By  the  Coubt.  Hoppman,  J. — Thamaa  Carlisle  applied 
to  one  B.  M.  Townsend  for  an  advance,  bj  way  of  loan,  of 
$1500,  offering  to  give  him  his  bond,  guaranteed  bj  the  de- 
fendant He  was  then  indebted  to  Townsend  in  an  unpaid  note 
of  $197. 

Mason  consented  to  guarantee  his  bond  for  the  repayment  of 
such  intended  loan  of  $1600.  Carlisle  informed  Townsend  of 
such  consent,  and  the  latter  agreed  to  make  the  loan. 

A  bond,  dated  the  28th  of  March,  1848,  was  then  executed  by 
Carlisle  to  Townsend,  in  the  usual  form,  on  which  Mason  indorsed 
his  guaranty,  dated  the  same  day,  as  follows : — 

^   *'In  consideration  of  the  sum  of  one  dollar  to  me  in  hand  paid, 


r 
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by  B.  M.  Townsend,  the  obligee  named  in  the  within  bond,  the 
receipt  whereof,  eta,  I,  John  M.  Mason,  do  hereby  guaranty  and 
promise  to  the  said  B.  M.  Townsend,  the  payment  to  him,  his 
heirs,  executors,  administrators  and  assigns,  of  the  principal  sum 
of  $1500,  mentioned  in  the  condition  of  the  said  bond,  or  obligar 
tion,  and  the  interest  thereon,  at  the  times  and  in  the  manner 
mentioned  in  the  condition  and  agreement,  written  under  said 
bond  or  obligation." 

"In  witness,  etc."  (Signed)  "J.  M.  Mason." 

With  this  bond  Carlisle  effected  with  Townsend  a  negotiation 
in  the  following  manner: — The  note  of  the  former,  with  interest, 
(being  the  sum  of  $229.87,)  then  past  due,  was  given  up  and 
treated  as  so  much  advanced.  A  bond  and  mortgage  of  one  Little 
and  wife,  for  the  sum  of  $1200,  with  interest  due  of  $98.55,  was 
assigned  by  Townsend  to  Carlisle,  for  the  residue  of  the  loan. 
Thus  the  &ce  of  the  debit  to  Carlisle,  so  made  up,  was  $1628.49. 
Carlisle  signed  a  statement  to  the  effect  that  such  account  was 
correct,  he  being  credited  with  the  bond  of  March  28,  1848,  for 
$1600,  leaving  him  debtor  $28.49.  The  old  note  of  Carlisle  was 
worthless. 

But  Carlisle,  at  the  period  of  this  transaction,  had,  with 
Townsend's  privity,  negotiated  with  one  Strong  to  cash  the  Little 
bond  and  mortgage.  The  sum  of  $1075  only  was  advanced 
upon  it  by  Strong,  and  Townsend  made  the  assignment  of  the 
bond  and  mortgage  directly  to  Strong. 

The  questions  to  be  considered  may  be  thus  presented : 

Can  a  surety  who  has  guaranteed  the  payment  of  $1600  to  be 
advanced  to  his  principal  be  held  responsible  for  $1000,  being 
the  whole  amount  actually  advanced? 

Again,  can  a  surety  who  has  guaranteed  an  advance  to  a  given 
amount,  to  be  made  in  cash,  be  held  liable  when  part  of  that 
amount  was  made  in  cash,  and  the  residue,(about  one-fifth  of  the 
whole  amount,)  was  agreed,  between  the  principal  and  creditor,  to 
be  .applied  in  extinction  of  an  old  debt  of  the  principal,  who  also 
was  insolvent? 

May  the  surety,  in  this  last  case,  be  held  liable  for  the  actual 
cash  advance,  if  not  for  the  whole  sum? 

But  it  is  first  to  be  observed,  that  the  evidence  to  all  the  fact 
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which  give  rise  to  the  defendant's  defence  in  this  case  is  by  parol. 
The  instrument  of  guarantee  is  the  written  indorsement  on  the 
bond,  making  himself  responsible  for  the  payment  of  the  $1500, 
according  to  its  condition.  But  the  consideration  of  the  bond, 
like  the  contents  of  a  receipt,  is  open  to  explanation  by  parol  tes- 
timony. The  principal  obligor  could  show  how  he  received  the 
amount,  or  that  he  received  less.  The  surety  has  the  same  rights 
and  thus  the  facts  are  made  out,  by  legal  evidence,  to  raise  the 
questions  above  indicated. 

The  questions  are  of  interest,  and  I  have  examined  a  num- 
ber of  the  leading  authorities  which  appear  to  bear  upon  them. 

In  Phillips  V.  Asding^  (2  Taunton,  206,)  the  contract  was  to 
guarantee  a  bill  of  exchange  for  a  certain  sum,  viz.,  the  price  of 
goods  supplied  by  the  plaintiff.  A  bill  was  accept^  for  a  larger 
sum,  and  the  surety  was  held  not  liable  for  even  the  amount  he 
had  agreed  to  secure. 

In  Evans  v.  Whayle^  (6  Bingham,  485,)  the  defendant  guaranteed 
the  plaintiff  to  the  extent  of  £60,  for  any  gold  he  might  supply 
Evan  Evans,  for  the  purpose  of  working  in  his  business,  which 
was  that  of  a  goldsmith.  The  plaintiff  discounted  bills  for  Evans, 
and  paid  him,  partly  in  money  and  partly  in  gold.  The  latter 
was  used  in  the  business.  It  was  a  purchase  of  bills,  not  a  sale 
of  gold  in  the  Way  of  trade.  The  surety  was  held  not  respon- 
sible. 

WhUcker  v.  Hallf  (5  Bam  &  Creswell,  269,)  was  a  strong  case 
of  a  comparatively  immaterial  difference  between  the  contract 
guaranteed,  and  that  substituted  between  the  creditor  and  debtor. 
"The  question  is  not  as  to  the  amount  of  the  difference,  but 
whether  the  contract  performed  by  the  plaintiff  is  the  origioal 
contract  to  which  the  defendant  was  a  party." 

See,  also.  Baron  v.  Ghesney  (1  Starkie,  192). 

Tslyn  V.  Hdrtell^  (8  Taunton,  208,)  is  a  leading  authority  upon 
one  point  in  this  cause.  The  guarantee  was:  "I  will  be  answer- 
able for  the  extent  of  £5000,  for  the  use  of  the  house  of  Spitta, 
Moiling  &  Co."  The  declaration  had  treated  this  as  prospective, 
and  the  court  inclined  to  think  it  was  so.  The  plaintiffs,  upon  re- 
ceiving the  guarantee,  cancelled  a  previous  indebtedness  by  sur^ 
rendering  the  vouchers  and  taking  a  new  note.  It  was  held  that 
ihe  surety  was  not  liable. 
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So  in  Bovijer  v.  Chx,  (4  Beavan's  Eep.  880,)  John  Cox,  as  a 
surety  of  Bichard  Cox,  executed  two  notes  "  for  value  received 
by  a  draft  at  three  months'  date."  The  meaning  was,  that  the  paiv 
ties  to  whom  the  notes  were  given,  were  to  advance  the  money 
on  a  three  months'  credit.  The  goods  were  sold  payable  on  de- 
mand. These  parties  made  the  advances  directly,  so  as  to  give 
them  a  right  to  demand  immediate  payment  The  right  of  the 
creditor  was  thus  materially  different  from  that  which  was  in- 
tended by  the  surety,  and  it  was  not  a  sufficient  answer  that  no 
demand  was  made  of  the  surety  within  the  three  months  for 
which  credit  was  given. 

And  in  Bonar  v.  McDonald^  (1  L.  and  Eq.  Bep.  1,  in  the  House 
of  Lords,)  Lord  Brougham  states  the  rule  thus,  as  given  in  a  note 
of  Lord  Cottenham,  and  expressed  his  concurrence  in  it:  "Any 
variation  in  the  agreement  to  which  the  surety  has  subscribed, 
which  is  made  without  the  surety's  knowledge  or  consent,  which 
may  prejudice  him,  or  which  may  amount  to  a  substitution  of  a 
new  agreement  for  a  former  agreement,  and  though  the  original 
agreement  may,  notwithstanding  such  variation,  be  substantially 
performed,  will  discharge  the  surety ;  and,  as  to  Scotland,  in  Bell's 
Principles,  71,  the  rule  ia  laid  down  that  the  cautioner  ia  freed  by 
any  essential  change  consented  to  by  the  creditor  in  the  principal 
obligation  or  transaction." 

The  late  case  of  Owen  v.  Homan^  (8  McNaughten  and  Gordon, 
878,)  is  one  of  much  importance  upon  the  general  question,  and 
8ome  of  the  propositions  are  pertinent  to  the  present  question. 

"  The  cases,"  says  Lord  Truro,  "  which  are  reported,  have  gen- 
erally arisen  out  of  transactions  in  which  there  has  been  a  personal 
communication  between  the  creditor  and  the  surety ;  and  the  clear 
law  deducible  from  these  decisions  is,  that  the  creditor  must  make 
a  full,  &ir,  and  honest  communication  of  every  circumstance  cal- 
culated to  influence  the  decision  of  the  surety,  in  entering  into  the 
required  obligation." 

He  then  adverts  to  the  question,  how  the  case  would  stand 
when  the  creditor  leaves  the  debtor  to  communicate  to  the  surety, 
and  declines,  or,  at  all  events,  abstains,  fix>m  communication  with 
the  surety?  He  refers  to  Pidcodk  v.  Bishop^  (8  Barn,  and  Cres. 
605  J  and  a  dictum  of  Gh.  J.  Tindal,  in  Bone  v.  Oaupien^  (6  Bing. 
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Kf.  0. 142.)  The  motion  before  him  (for  a  receiver)  did  not  call 
finr  a  decision  of  the  question  at  that  time. 

In  Pidoock  y.  Bishop  the  facts  were  these:  The  defendant  signed 
tiie  following  guarantee :  ''  At  the  request  of  Mr.  Thomas  Tichell 
I  beg  to  inform  jou  that  I  will  guarantee  you  in  the  payment  of 
£200  value,  to  be  delivered  to  him  in  pig  iron."  This  was  dated 
16th  December,  1^2.  The  plaintiffs  supplied  pig  iron  to  the 
amount  of  £82  lOa.,  and,  upon  default  of  payment,  sued  upon  the 
guaranty.  The  defendant  proved  that  Tichell  agreed  with  the 
plaintijBb,  that  if  they  would  let  him  have  the  iron  at  l^e  market 
price,  he  would  pay  John  Pidcock  (manager  of  the  plaintiff's 
business  at  the  iron  works,  and  one  of  the  associates)  ten  shillings 
for  each  ton,  to  be  applied  to  an  old  debt  from  Tichell  to  him. 
On  these  terms,  and  a  guarantee  to  be  given,  the  bargain  was 
made.  Tichell  then  procured  firom  the  defendimt  the  instrument 
sued  upon,  but  did  not  communicate  the  arrangement  as  to  the 
ten  shillings. 

Abbott,  Ch.  J.,  said : — "  The  effect  of  the  bargain  would  be,  to 
0(»npel  the  vendor  to  appropriate  to  the  payment  of  the  old  debt 
a  portion  of  those  fbnds  which  the  surety  might  reasonably  sup- 
pose would  go  towards  paying  the  debt  for  which  he  became  re- 
sponsible." 

And  Littledale  observed : — "  The  surety  might  fairly  suppose 
that  the  vendee  would  be  able  to  pay  the  market  price  of  the  iron 
out  of  its  produce  when  manufactured,  and  he  gave  the  guarantee 
under  that  supposition.  K  he  had  known  the  bargain,  he  would 
have  known  that  the  vendee  would  have  so  much  less  to  appro- 
priate in  payment  for  the  iron,  and,  conseqaently,  that  his  risk 
would  be  thereby  increased."    A  nonsuit  was  entered. 

There  is  a  series  of  oases  in  the  courts  of  our  own  country 
which  impose  a  rule  of  equal  strictness  upon  the  creditor  in  his 
relations  with  the  surety.  And  when  there  is  a  variance  of  a 
jnaterial  nature,  the  question  is  not  permitted  to  influence  the  de- 
cision whether  the  surety  is,  in  fact,  injured  or  not  {AfiUer  v. 
Stewart,  9  Wheaton,  680 ;  Unifsd  States  v.  TUhtsm,  Paine's  C.  C. 
Bep.  806 ;  Niaxm  v.  PalTfier,  4  Selden,  898.) 

It  is,  then,  manifest  that  the  question  of  benefit  or  prejudice 
directly  arising  to  the  surety  is  not  now  the  test  of  his  respon* 
ability.    If  ihe  terms  he  engaged  upon  are  not  fully  observed,  if 
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any  deceit  has  been  practised  or  connived  at,  which  makes  the 
contract  between  the  debtor  and  creditor  different  from  the  one  he 
prescribed  or  assented  to ;  or  if,  without  deceit,  a  material  change 
is  made,  and  the  creditor  has  not  communicated  it,  the  surety  will 
be  discharged.  Now,  in  the  present  case,  the  difficulty  has  occurred 
to  us,  that  the  contract  of  the  surety,  as  well  as  the  terms  of  the 
contract,  as  performed,  are  proven  by  paroL  In  most  of  the  cases, 
the  conditions  of  the  surety's  engagement  are  defined  in  the  in- 
strument The  written  undertaking  is  simply  to  pay  according 
to  the  condition  of  the  bond  if  the  obligor  did  not  The  material 
element  of  the  defendant's  contract  was,  that  a  loan  of  $1500  was 
actually  to  be  made — a  clear  new  advance  in  cash.  That  is 
proven  by  parol. 

But  it  may  be  questioned  whether  such  evidence  be  at  variance 
with  the  written  document  K  the  consideration  of  the  bond  be 
fully  open,  it  may  well  result  that  the  consideration  of  the  surety's 
engagement  is  also  open  to  similar  testimony.  But  chiefly  we  con- 
sider, that  here  was  what  is  equivalent  to  a  deception  and  legal 
fraud  upon  the  surety.  Townsend  knew  that  he  intended  to  be 
bound  for  a  cash  advance,  and  Townsend  changes  that  into  the 
extinction  of  an  old  debt  due  to  himself  and  a  partial  cash  ad- 
vance. The  difference  is,  that  Carlisle  actually  received  but  $1052 
for  the  $1500  which  the  defendant  expected,  and  guaranteed  upon 
such  expectation.  Townsenji  does  not  communicate  this  to  the 
defendant  Our  conclusion  is,  that  the  evidence  is  admissible, 
and,  as  a  necessary  consequence,  that  a  case  is  made  out,  within 
the  authorities  we  have  cited,  for  the  exemption  of  the  defendant 

Another  point  was  raised  by  the  pleadings,  and  referred,  of 
course,  to  the  referee ;  that  is,  that  the  transaction  was  tainted 
with  usury,  by  reason  of  the  transfer  of  the  Little  bond  and  mort- 
gage, upon  which  $1075  only  was  received,  it  being,  on  its  face, 
of  the  value  of  $1293.56. 

The  referee  does  not,  in  terms,  pass  upon  the  question  of  usury; 
but,  as  he  finds  the  sum  of  $1075  due,  with  interest,  he,  of  course, 
finds  that  there  was  no  usury. 

That  question  is  one  upon  which  serious  doubts  may  be  enter- 
tained. But  it  must  be  observed  that  it  is  by  no  means  clear  that 
•  the  bond  and  mortgage  were  not,  in  fact,  worth,  in  Townsend's 
hands,  the  whole  of  the  apparent  amount  due  upon  them.    If  the 
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case,  then,  was  nakedly,  that  Carlisle,  to  meet  his  necessities,  sold 
at  a  large  discount,  securities  really  worth  their  fiEice,  it  would  be 
difficult  to  make  out  a  case  of  usury.  At  any  rate,  we  are  not 
prepared  to  place  our  judgment  upon  this  point  As  the  conclu- 
sion upon  the  former  point  disposes  of  the  case,  we  forbear  con- 
sidering this  question  further. 

The  judgment  entered  upon  the  report  of  the  referee,  must  be 
reversed,  and  judgment  dismissing  the  complaint  be  rendered, 
with  costs. 


Ebnbst  Pibdlkb  v.  The  New  York  Insubance  Company, 

The  same  v.  The  same. 

Tlie  cost  of  repairing  a  Teuel  disabled  by  the  perils  of  the  sea  must  exceed  a 
moiety  of  her  valae  in  the  policy,  making  the  usual  deduction  of  one-third  new 
for  old,  to  warrant  a  recovery  for  a  coDstmctiTe  total  losa^ 

In  the  first  case,  the  vessel  was  valued  at  $16,000  in  the  policy,  and  the  jury  found 
tliat  the  whole  cost  of  repairs  would  have  been  ^  12,000,  thus,  (making  the 
usual  deduction,)  leaving  $8,000  as  the  actual  cost  for  which  alone  the  insurers 
could  be  liable.  Ueldt  therefore,  that  it  was  only  a  partial  loss  that  the  plain- 
tiils  were  entitled  to  recover. 

In  an  estimate  of  the  cost  of  repairs,  in  order  to  determine  whether  there  was  a 
constructive  total  loss  justifying  an  abandonment,  surveyors  fees  and  general 
average  losses  are  not  to  be  included. 

Meid,  in  the  second  case,  in  which  the  policy  was  upon  freight,  that  as  there  was 
not  a  constructive  total  loss  of  the  vessel,  and  the  cargo  had  been  delivered, 
there  had  been  no  lose  of  freight  for  which  the  defendants  could  be  liable: 

Even  where  there  has  been  a  constructive  total  loss  of  the  vessel,  yet,  if  before  an 
abandonment  for  that  cause,  the  cargo  has  arrived  and  been  delivered  at  its 
port  of  destination,  no  loss  of  freight  is  recoverable.  The  freight,  in  such  a  ease, 
belongs  to  the  assured,  and  the  loss  is  his  if  he  fail  to  collect  it 

(Before  Hoffmait,  Slowok  and  Woodsuff,  J.J.) 
Heard  and  decided,  January  Term,  1867. 

Motion  on  the  part  of  the  plaintiff  in  each  of  these  causes  for 
judgment  upon  a  verdict  in  his  favor,  which,  by  order  of  the 
Judge  who  tried  the  causes,  was  taken  subject  to  the  opinion  of 
the  court  at  General  Term,  and  judgment  in  the  mean  time  sus- 
pended. The  verdict  in  the  first  case  was  for  $13,000,  in  the  sec- 
ond, for  $3,000 ;  the  amount  of  each  verdict  was  agreed  on  bj  the 
parties,  and  made  subject  to  future  adjustment.      By  the  like 
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agreement,  there  was  but  one  case,  npon  which  both  causes  were 
heard,  for  although  the  questions  of  law  were  different^  the  eyi- 
denoe  and  the  factB  in  both  were  the  same. 

In  the  first  action,  the  plaintiff  claimed  to  recover  a  total  loss^ 
under  a  policy  of  insurance  made  by  the  defendants  upon  the 
bark  Helen,  M.  Fiedler.  The  voyage,  described  in  the  policy, 
was  at  and  from  San  Francisco,  to  a  place  or  places  in  the  Colum- 
bia River,  and  at  and  from  thence  back  to  San  Francisco.  The 
sum  insured  was  $8,000,  and  the  vessel  was  valued  in  the  policy 
at  $16,000. 

The  second  action  was  on  a  policy  of  insurance  upon  freight 
made  by  the  defendant  upon  the  same  vessel  and  voyage ;  the 
sum  insured  was  $2,000,  and  a  total  loss  was  demanded.  The 
causes  were  tried  before  Duer,  J.,  and  a  jury,  in  April,  1864,  and 
upon  the  trial  there  was  a  great  conflict  of  evidence  as  to  the 
probable  cost  of  the  full  repairs  of  the  vessel  at  San  Francisco, 
and  the  possibility  of  making  them.  The  Judge  instructed  the 
jury,  in  the  action  upon  the  vessel  policy,  to  find  a  general  ver- 
dict for  the  plaintiff,  who,  at  any  rate,  was  entitled  to  recover  a 
partial  loss,  and  he  required  the  jury  to  answer  specially  the  fol- 
lowing questions : — 

1.  What  would  have  been  the  whole  cost  of  repairing  the  vessel 
at  San  Francisco,  so  as  to  render  her  entirely  seaworthy  for  voy- 
ages on  the  west  coast  of  America  ? 

2.  Could  the  vessel  have  been  fully  repaired  at  San  Francisco? 
8.  What  would  have  been  the  whole  cost  of  fiiU  repairs  at  San 

Francisco,  upon  the  supposition  that  they  could  there  have  been 
made? 

The  answer  of  the  jury  to  the  first  question  was,  $6220 ;  to 
the  second,  yes ;  to  the  third,  $12,000.  Exceptions  were  taken 
by  the  counsel  of  both  parties  to  different  portions  in  the  charge 
of  the  Judge,  and  also  to  some  of  his  rulings  upon  the  trial ;  but 
it  is  unnecessary  to  state  them,  as  they  were  all  rendered  unim- 
portant by  the  grounds  upon  which  the  court,  at  General  Term, 
placed  its  decision. 

The  following  are  the  material  and  uncontradicted  facts  proved 
upon  the  trial,  upon  which  the  questions  of  law  arose  that  were 
determined  by  the  court 

The  vessel  on  her  return  voyage  to  San  Francisco,  with  a  frill 
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cargo  of  lumber  on  board,  and  while  still  in  Columbia  River,  was 
aerioualy  damaged  by  the  perils  insured  against,  and  with  a  yiew 
to  her  preservation  threw  overboard  a  small  part  of  her  carga 
She  returned,  however,  to  San  Frandsoo  without  Airther  loss,  and 
then  delivered  her  oargo  to  a  mercantile  firm,  who  were  its  con- 
signees and  part  owners.  A  r^ular  survey  was  then  had  upon 
the  vessel,  for  the  purpose  of  ascertaining  the  nature  and  extent 
of  her  injuries,  and  the  surveyors,  in  their  report,  calculated  the 
cost  of  repairs,  exclusive  of  copper,  at  the  gross  sum  of  $12,000, 
but  stated,  at  the  same  time,  that  firom  the  want  of  the  necessary 
means  and  materials,  full  repairs  could  not  be  made  at  San  Fran- 
cisco, and  upon  that  ground  advised  the  sale  of  the  vessel.  She 
was  accordingly  sold  at  public  auction  for  the  sum  of  $3450.  The 
Bale  was  on  the  2d  of  April,  1860,  and  the  plaintiff  abandoned 
to  the  defendants  on  the  29th  of  May  following. 

F.  B,  GuUing,  for  the  plaintiff  contended  that  there  was  suffi* 
dent  proof  of  a  constructive  total  loss  to  entitle  the  plaintiff  to 
a  judgment ;  that  surveyors'  fees,  tonnage,  commissions,  and  that 
share  of  the  general  average  resulting  from  the  disasters  in  Co- 
lumbia River,  which  was  chargeable  to  the  vessel,  should  be  added 
to  the  $12,000  found  by  the  jury,  as  the  cost  of  full  repairs,  and 
that  with  this,  the  cost  of  full  repairs,  after  making  the  usual 
deduction,  would  be  found  to  exceed  a  moiety  of  the  sum  at 
which  the  vessel  was  valued  in  the  policy.  (2  Amould  Ins.  1106; 
Pezant  v.  The  National  Ins.  Gb.j  15  Wend.,  458).  The  counsel 
also  contended  that  the  estimate  made  by  the  surveyors,  and  their 
recommendations,  fully  justified  the  master  in  selling  the  vessel 
for  the  benefit  of  whom  it  might  concern,  and  that  the  sale  thus 
made,  created  of  itself  a  total  loss,  for  which  the  defendants  were 
liable.(2%c  Forittudej  8  Sumn.  267).  The  counsel  was  proceeding 
to  argue  that  the  verdict  of  the  jury  upon  the  special  questions 
submitted  to  them,  was  against  evidence,  but  the  court  refused  to 
entertain  the  question. 

The  right  of  the  plaintiff  to  recover  a  total  loss  of  freight,  was 
placed  by  the  counsel  on  the  grounds  that  there  was  a  total  loss 
of  the  vessel  by  the  disasters  in  the  Columbia  River,  that  the 
abandonment  related  to  that  period,  and  fix>m  that  time  vested  in 
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the  defendants,  bo  as  to  entitle  them  to  her  subsequent  earnings^ 
which  were  thus  lost  to  the  plaintiff 

* 

JR.  EmTneii^  for  the  defendants,  insisted  that  as  the  rule  is  settled, 
that  to  constitute  a  technical  total  loss  of  a  vessel,  the  cost  of  her 
repairs,  deducting  one-third  new  for  old,  must  exceed  a  moiety 
of  the  sum  at  which  she  is  valued  in  the  policy ;  the  plaintiff  was 
concluded  by  the  answers  of  the  jury  to  the  questions  submitted 
to  them,  and  upon  the  facts  so  found,  it  was  certain  that  no  tech- 
mcal  total  loss  had  occurred.  There  were  also  other  grounds^ 
upon  which  the  counsel  contended  that  a  total  loss  was  not  recov- 
erable ,*  the  vessel  on  her  arrival  at  San  Francisco,  her  port  of 
destination,  was  capable  of  being  repaired,  and  after  her  arrival 
in  that  state,  there  could  be  no  abandonment  even  had  it  been 
proved  that  the  cost  of  her  repairs  would  have  exceeded  a  moiety 
of  her  valua  (Marshall  on  Insurance,  2  ed.  508 ;  2  PhiUips,  8  ed. 
293 ;  15  Wend.  458.) 

Again,  the  vessel  was  not  entitled  to  full  repairs,  but  only  to 
such  as  would  have  rendered  her  competent  to  perform  the 
voyages  on  which  she  was  to  be  employed,  that  is,  voyages  on^the 
west  coast  of  America,  and  the  evidence  on  the  trial  proved  that 
she  could  have  been  rendered  navigable  for  such  voyages  for  an 
inconsiderable  simi. 

As  to  the  sale  of  the  vessel  the  counsel  argued  that  even  if 
made  in  good  faith  it  was  wholly  unwarranted  by  the  existing 
circumstances,  either  upon  the  ground  of  necessity  or  as  an  ex- 
ercise of  sound  discretion.  (He  cited  Bdbinaon  v.  Comnumweallh 
Im.  Oo.,  8  Sumn.  226 ;  Hall  v.  Franklin  Ins.  Co.^  9  Eider,  466 ; 
Hunter  v.  Parker^  7  Mees.  &  Wels.  842 ;  Ruckman  v.  Merchant^ 
Ixmismlle  Ins.  Oo.j  6  Duer,  842,  and  other  cases.)  As  to  the 
freight  the  counsel  argued  that  there  was  in  reality  no  loss  whatever, 
and  that  the  abandonment  as  for  a  total  loss  was  a  nullity.  The 
vessel  had  arrived  at  San  Francisco,  and  had  there  delivered  her 
cargo  to  the  consignees,  the  freight  was  then  earned,  and  when 
earned  belonged  to  the  plaintiff.  By  such  arrival  and  delivery 
the  rights  of  the  parties  were  fixed,  and  could  not  be  changed  by 
a  subsequent  abandonment  of  the  vessel,  even  had  a  technical 
total  loss  been  proved  {McOarOvy  v.  Aie2,  5  East  888;  Marim 
Jim,  Ch,  V.  Turner,  20  Eng.  L.  &  Eq.  R  24.) 
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In  the  actions  upon  the  yessers  policy,  the  views  and  dedsions 
of  the  court  were  expressed  in  the  following  opinion. 

By  the  Court.  Hoffman,  J, — ^The  chief  difficulty  of  the 
court  has  arisen  from  the  state  of  the  record. 

The  action  is  brought  upon  a  policy  of  insurance  on  a  yessel, 
claiming  to  recover  for  a  technical  total  loss.  The  value  of  the 
ship  in  the  policy  was  $16,000. 

The  Judge,  at  the  trial,  was  requested  by  the  plaintiff  to  charge 
certain  propositions,  which  he  declined  in  the  form  presented. 
The  Judge  embodied  his  actual  charge  in  nine  propositions.  Each 
party  took  exceptions.  He  also  requested  the  jury  to  answer,  in 
writing,  three  particular  questions,  which  they  did;  and  they 
found  a  general  verdict  for  the  plaintiff. 

All  the  requests — all  the  propositions  in  the  charge  of  the  Judge, 
except  the  ninth,  and  all  the  exceptions  bear  upon  the  question  of 
a  total  loss.  And  if  there  had  been  no  special  finding  sought 
from  the  jury,  and  assuming  that  the  law  of  the  Judge  was  right 
throughout,  the  general  verdict  would  have  entitled  the  plaintiff 
to  jtidgment  for  a  total  loss. 

Again,  but  for  the  ninth  proposition  before  noticed,  we  should 
have  been  compelled  to  compare  the  general  verdict  with  the 
special  finding ;  and  the  Code  (section  262)  provides  that  where  a 
special  finding  of  facts  shall  be  inconsistent  with  the  general  ve^ 
diet,  the  former  shall  control  the  latter,  and  the  court  shall  give 
judgment  accordingly. 

If,  then,  the  general  verdict  alone  would  have  warranted  judg- 
ment for  a  total  loss,  and  the  special  finding  would  not,  the  plain- 
tiff could  not  recover  for  such  loss.  Still  it  might  have  been  the 
duty  of  the  court  to  reconcile  the  two  if  possible ;  and  if  the  tes- 
timony disclosed  facts  which  would  reconcile  them,  but  which 
were  not  involved  in  the  verdict,  a  new  trial  might  have  been  had 
I  to  establish  them. 

But  the  ninth  proposition  in  the  charge  of  the  Judge,  before  at 
I  luded  to,  supersedes  all  these  considerations. 

In  that  proposition  the  jury  were  told,  that  if  the  plaintiff  was 
not  entitied  to  recover  for  a  total  loss,  he  would  still  be  entitled 
to  an  average  loss,  including  a  general  average,  which  could  be 
adjusted  under  the  direction  of  the  court    The  Judge  then  sab- 
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mitted  the  whole  case  to  them,  requesting  them  to  find  the  par- 
ticular facts. 

The  jury  were  then  instructed  that  they  must  necessarily  find 
for  the  plainti£^  as  upon  either  theory  as  to  the  nature  of  the  loss, 
he  must  recover ;  and  the  plaintii&  contend,  and  the  defend- 
ants admit,  this  to  have  been  the  case.  The  general  verdict  then 
determines  nothing,  and  imports  nothing,  upon  those  propositions 
which  would  involve  the  question,  whether  the  loss  would  be  a 
total  or  a  partial  one  7  It  is  nakedly,  that  the  plaintiff  is  entitled 
to  recover ;  a  total  loss,  if  something  besides  the  verdict  gives  it  to 
him,  a  partial  loss  otherwise. 

And  thus  the  case  depends  upon  the  answers  to  the  special 
questions ;  in  truth,  upon  that  to  the  third  question. 

In  reply  to  such  third  question,  the  jury  have  said,  that  the 
whole  cost  of  full  repairs  at  San  Francisco  would  have  been 
$12,000.  Deducting  one-third,  new  for  old,  we  have  then  $8,000, 
which  will  not  make  up  a  total  loss.  The  rule  is  not  to  be  ques- 
tioned, that  there  must  be  an  excess  of  a  moiety.  The  value  in 
the  policy  was  $16,000.  Then  the  counsel  for  the  plaintiff  pre- 
sents this  proposition,  to  establish  a  total  loss.  Surveyor's  fees 
were  paid,  amounting  to  $144 ;  and  this  is  proven  in  the  case. 
Now,  either  the  jury  have  included  such  fees  in  the  estimate  of 
$12,000  as  necessary  and  sufficient  to  make  complete  repairs,  or 
they  have  not  Surveyor's  fees  are  to  go  into  the  estimate,  but  not 
to  be  subject  to  the  abatement  of  one-third.  Hence,  if  included 
by  the  jury,  the  deduction  should  not  be  made,  and  then  the  cost 
will  be  $8048  after  the  deduction.  K  not  included,  then  the  fees 
$144  are  to  be  added  to  $8000. , 

We  need  not  notice  the  point,  that  we  are  thus  compelled  to 
find  as  a  &ct,  that  the  surveyor's  fees  were  paid ;  and  that  the 
Court  of  Appeals  forbids  us,  at  General  Term,  to  deduce  fects 
fix>m  evidence,  and  give  judgment  upon  them.  There  is  an  an- 
swer more  decisive. 

We  consider  it  settled,  that  in  making  an  estimate  of  the  extent 
of  the  injury  which  warrants  an  abandonment,  surveyor's  fees 
are  not  to  be  included. 

In  deciding  what  may  be  taken  into  the  account,  in  estimating 
a  constructive  total  loss,  the  Supreme  Court  of  Massachusetts  has 
settled  a  principle  which  will  exclude  such  fees  entirely.    In  HaU 
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y.  The  Ocean  Insurance  Oo,,  (21  Pick.,  472,)  which  was  an  action 
to  recover  for  a  total  loss,  the  Judge  at  the  trial  laid  down  the 
rule,  that  the  expenses  incurred  for  the  purpose  of  aflcertaioing 
the  extent  of  the  loss,  should  not  be  comprised  in  the  charges 
which  were  to  determine  whether  the  losses  amounted  to  fifty  pa 
cent  of  the  value.    In  this  the  court  fully  sustained  him. 

The  court  also  declared  the  rule,  that  the  items  which  should 
properly  be  carried  to  the  account  of  general  average,  should  not 
be  included. 

"  The  court  are  of  opinion  that  the  particular  average  loss  is  to 
be  made  up  in  the  usual  manner,  deducting  one-third  new  for  old, 
independently  of  the  general  average,  and  of  the  expenses  of  aa- 
certaihing  and  proving  the  loss,  and  if,  upon  such  a  calculation, 
the  sum  exceeds  one-half  of  the  amount  insured,  then,  and  not 
otherwise,  the  insured  has  a  right  to  abandon  for  a  total  loss." 

In  Orrock  v.  The  Oormnonioealih  Insurance  Company,  the  Su- 
preme Court  sustained  the  ruling  of  the  Judge,  that  in  making  up 
fifty  per  cent.,  which  authorizes  an  abandonment,  the  veasel's  pro- 
portion of  items  of  general  average  should  not  be  included.  The 
evidence  of  Mr.  Tyler  in  this  case  showed  the  custom  of  Boston. 
The  expense  of  a  survey  while  the  cargo  was  on  board,  would  be 
charged  as  general  average,  and  the  eicpense  of  a  second  survey 
of  the  vessel,  after  the  cargo  was  out,  would  be  partial  loss;  that 
the  cost  of  the  carpenter's  work  and  labor,  and  the  expenses  ne- 
cessary in  order  to  make  surveys,  would  follow  the  surveys  respeo- 
tively,  and  be  general  average  or  partial  loss,  as  the  principal  to 
which  they  were  incident  was  the  one  or  the  other. 

The  adjustment  of  Mr.  Phillips,  the  eminent  writer  on  Insur- 
ance, in  Potter  v.  The  Ocean  Insurance  Company,  (8  Sumner,  27,) 
was  upon  a  similar  principle.  He  had  charged  one-half  of  su^ 
veyor's  fees  to  general  average,  and  one-half  to  particular  average 
against  the  ship.  He  then  deducted  one-third  &om  these  sums. 
Justice  Story  held,  that  the  deduction  ought  not  to  be  made  fix)m 
such  items. 

By  the  869th  article  of  the  Code  of  Conmaerce  of  France,  an 
abandonment  may  be  made  when  the  loss  or  average  is  not  less 
than  three-quarters  of  the  value  of  the  property  insured.  The 
writers  distinguish  between  losses  real  and  legal.  The  oase  of  a 
capture  is  of  the  last  character ;  that  of  destruction  to  the  amount 
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of  three-quarters,  of  the  former.  The  latter  is  the  presumption 
of  an  entire  loss.    (Boulay-Paty,  v(J.  4,  222.) 

In  making  the  estimate  of  damage  to  such  an  amount^  nothing 
is  to  be  considered  but  what  has  &llen  corporally,  and  bj  the 
peril  of  the  sea,  upon  the  thing  insured.  No  expenses  which  the 
assured  is  obliged  to  make,  and  which,  indeed,  increase  the  price 
of  the  goocls  to  him,  are  considered.    (Boulay-Paty,  4,  p.  251.) 

The  rule  as  to  a  vessel  is,  to  take  her  value  as  stated  in  the 
policy  and  her  market  value  at  the  place  of  the  accident,  and  as- 
certain whether  the  latter  is  one-fourth  of  the  former.  The  com- 
parison is  not  with  the  amount  judged  necessary  to  repair  her. 
(Boulay-Paty,  4,  p.  251.) 

It  is  not  eligible  and  just,  that  when  a  partial  loss  to  a  vessel 
alone,  or  a  loss  to  which  she  as  well  as  cargo  and  fireight  are  to 
contribute,  is  adjusted,  surveyors'  fees  should  be  charged  to  un- 
derwriters. They  have  resulted  firom  the  peril  and  the  damage. 
The  case  is  different  when  the  question  to  be  solved  is,  what 
would  it  cost  to  replace  the  vessel  in  the  same  situation  she  was 
before  the  injury,  deducting  as  usual  ?  The  result  of  that  inquiry 
is  the  tesrt;  amount,  without  the  expenses  of  ascertaining  it  The 
moiety  rule  is  itself  an  arbitrary  one,  and  not  a  favorite  of  the 
law.  The  admission  of  items  to  make  up  the  sum  should  be 
rigidly  limited  to  what  the  rule  exacts. 

Although  the  damage  to  the  vessel  at  the  Columbia  River  may 
have  formed  a  ground  of  general  average,  yet  it  was  included  in 
the  estimate  at  San  Francisco.  That  was  the  aggregate  of  injury 
sustained  by  her  as  she  then  existed.  The  mere  fact  of  a  previous 
damage  constituting  a  claim  for  general  average,  could  not  add  to 
an  estimate  which  was  to  include  the  total  injury. 

The  liability  of  the  ship  to  contribute  any  thing  in  general 
average  to  the  owners  of  the  lumber  sacrificed  in  the  river,  could 
not  upon  any  principle  be  added. 

The  result  is,  that  there  was  not  a  total  loss.  The  finding  is 
conclusive. 

It  has  been  intimated  that  neither  party  desires  a  new  trial, 
being  content  to  take  the  decision  of  the  court  upon  the  question 
as  to  a  total  or  partial  loss,  upon  the  record  as  it  stands.  If  so, 
we  need  not  enter  upon  the  consideration  of  many  important 
questions  upon  the  ruling  of  the  Judge,  the  exceptions,  or  the 
D.— VL  19 
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grave  objections  to  the  finding  upon  the  evidence,  supposing  the 
record  enables  us  to  examine  them.  Unless,  therefore,  we  have 
misunderstood  the  counsel,  the  judgment  will  be  for  a  partial  loss.* 
The  counsel,  it  is  supposed,  would  agree  upon  the  principles  of 
adjusting  this.  If  not,  they  can  be  settled  by  one  of  the  Justices 
before  whom  the  appeal  has  been  heard.* 

Upon  the  freight  policy,  the  following  was  the  judgnient  of  the 
court. 

By  the  Court.  Hoffman  J. — ^This  is  a  case  submitted  upon 
points,  and  it  is  admitted  that  the  case  made  in  the  cause  of  Fied- 
ler against  the  same  defendants,  in  the  action  upon  the  policy  on 
the  vessel,  with  all  the  answers  of  the  jury,  shall  be  treated  as 
found  in  this  case ;  the  amount  of  the  verdict  being,  however, 
$3000,  subject  to  adjustment 

The  action  is  upon  a  freight  policy  on  the  barque  Helen  M. 
Fiedler,  for  $?000,  The  claim  is  for  $2000.  The  claim  is  for  a 
total  loss. 

The  vessel  proceeded  from  San  Francisco  to  the  Columbia 
River,  and  there  took  in  a  cargo  of  lumber.  She  met  with  vari- 
ous accidents  and  perils  on  her  return,  and  at  the  mouth  of  the 
river  she  was  driven  ashore,  and  portions  of  the  lumber  were 
placed  alongside  in  rafts,  and  some  quantity  swept  away  by  the 
current  and  drift  wood.    The  quantity  or  value  is  not  stated. 

The  vessel  carried  the  great  bulk  of  her  lumber  to  San  Fran- 
cisco, and  delivered  it  there  to  order,  or  into  the  hands  of  the 
consignees  or  owners.  These  were  the  Messrs.  Ward  and  Com- 
pany, who  were  also  the  agents  of  the  owners  of  the  vessel,  Bur* 
goyne  and  Company,  Russel  the  mate,  and  the  master.  Burgoyne 
and  Company,  paid  their  share  of  the  price  of  the  lumber,  and 
the  vessel  was  consigned  to  Ward  &  Co.  Afl«r  that,  the  pro* 
ceedings  and  survey,  and  sale  of  the  ship  took  place,  and  the 
vessel  was  abandoned  to  the  insurers  as  for  a  constructive  total 
loss,  as  stated  in  the  other  cause. 

*  Since  this  opinion  was  prepared  and  the  jadgment  deliTered,  I  have  met  with 
the  case  of  Oreely  v.  The  Fremont  Ins,  Co,  (9  Gashing  Rep.,  416).  It  was  there 
expressly  held  that  general  average  losses  are  not  to  be  added  to  the  cost  of  repair* 
in  order  to  determine  the  qnestion  of  an  excess  of  half  the  value  upon  a  eoDStme- 
tive  total  los^ 
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We  understand  that  counsel  agree  to  our  finding  these  undis- 
puted facts  from  the  testimony  in  the  case,  and  these  are  all  that 
are  material  to  determine  the  claim  for  a  total  loss  of  the  freight 

There  is  no  ground  for  the  claim  of  the  plaintiff  upon  an  actual 
total  loss  of  freight  from  the  failure  of  the  vessel  to  earn  it  through 
any  of  the  perils  insured  against.    It  is  not  placed  upon  this  basis. 

It  may  appear  somewhat  singular,  that  the  claim  should  be  as- 
serted at  all,  when  the  cargo,  (what  was  actually  lost  in  the  river 
being  wholly  undetermined,)was  carried  to  the  port  of  destination, 
was  actually  delivered,  and  the  freight  was  received,  or  was  legally 
payable,  and  when  the  agents  of  the  owners  of  the  vessel  received, 
or  were  entitled  to  demand  it. 

The  reasoning  to  sustain  the  claim  we  understand  to  be  this — 

The  abandonment  to  the  underwriters  on  the  vessel,  being  for  a 
total  loss,  and  retrospective,  carried  a  title  to  the  ship  as  she  was  at 
Columbia  Biver.  The  freight  collected  at  San  Francisco,  passed 
to  the  underwriters  of  the  ship,  and  when  collected  by  Ward  k 
Co.,  belonged  to  such  underwriters.  Such  freight  was,  therefore, 
lost  to  the  plaintiff  by  the  perils  of  the  sea,  as  much  as  if  the 
ship  had  foundered  at  the  Columbia  River. 

It  might  be  sufficient  to  say,  that  in  this  case,  in  the  action 
against  the  underwriters  on  the  ship,  we  have  decided  that  there 
was  not  a  constructive  total  loss. 

But  let  it  be  assumed,  in  the  present  case,  that  there  was  such  a 
loss  of  the  vessel,  we  apprehend  that  the  plaintiff  must  still  £eu1 
in  his  demand. 

The  important  case  of  T?ie  Scottish  Marine  Ins.  Co,  v.  Turner^ 
(20  L.  &  Eq.  24,)  in  the  House  of  Lords,  and  cases  cited,  are  the 
only  authorities  necessary  to  be  referred  to.  That  case  embraces 
the  whole  of  the  law  wldch  is  applicable  in  the  present  instance. 
A  ship  was  insured  for  £7500,  by  the  appellants  for  £1500,  and 
by  the  Greenock  Insurance  C!o.  for  the  balance.  The  present  ap- 
pellants were  insurers  on  the  freight  for  £1500. 

The  ship  was  much  damaged  in  the  early  part  of  the  voyage, . 
by  coming  in  contact  with  an  iceberg,  but  reached  her  port  of  dis- 
charge, where  she  met  with  much  further  damage.  After  this, 
the  owners  abandoned  her  for  a  total  loss,  and  in  an  action,  it  was 
established  that  she  was  properly  abandoned.  The  cargo  had, 
'however,  been  delivered,  and  the  freight  earned  and  paid  by  the 
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ooQsigneeB  to  the  owners.  It  was  decided,  (in  a  preyiousaction,) 
that  the  freight  belonged  to  the  insurers  of  the  ship,  the  owners 
having  accounted  to  such  insurers,  the  abandonees,  for  the  freight^ 
brought  the  present  action  on  the  freight-policy  of  the  defendants 
below.  All  the  Judges  in  the  Scottish  Courts,  except  Lord  Mon- 
crie^  sustained  the  claim.  The  case  went  to  the  House  of  Lords 
on  appeal 

The  decision  was  there  reyersed. 

The  Judges  in  the  House  of  Lords  take  this  distinction : — ^If 
the  abandonment  of  the  ship  is  made  during  the  voyage,  and  be- 
fore the  freight  is  earned  by  delivery  of  the  cafgo,  the  action  mfiy 
be  sustained;  but  it  cannot  be  when  there  is  no  abandonment 
until  the  ship  had  arrived  in  port,  and  when  the  owners  were  in 
a  condition  to  insist  on  the  payment  of  freight,  and  the  freight 
had  been  paid  to  them.  They  adopt  the  language  of  Baron  Al- 
derson,  that  "  there  is  no  instance  to  be  found  in  which  an  action 
for  a  total  loss  of  freight  has  been  held  to  be  maintainable  where 
the  freight  has  been  actually  earned." 

Lord  Truro,  after  stating,  that,  "  in  his  opinion,  the  decision  that 
there  had  been  a  total  loss  of  the  ship  was  in  advance  of  previous 
decisions,",  stated  the  import  of  the  contract  of  insurers'on  freight 
"  The  underwriters  on  freight"  he  says  "  bind  themselves  to  in- 
demnify the  assured  against  any  loss  of  freight  occasioned  by  the 
ship  being  prevented  performing  the  voyage  insured  by  any  of  the 
perils  mentioned  in  the  policy,  and  thereby  the  freight  insured 
being  earned.  They  do  not  engage  that  the  assured  should  be 
able  to  procure  a  loading,  or  that  they  should  be  entitled  to  re- 
tain the  freight,  as  between  themselves  and  any  other  perBons^ 
after  it  shall  have  been  earned. 

"The  expression,  *the  loss  of  freight,'  has  two  meanings; 
freight  may.be  lost  in  the  sense,  that  by  reason  of  the  perils  in- 
sured against,  the  ship  has  been  prevented  earning  freight ;  or  '  loss 
of  freight,'  may  be  used  in  the  sense  that  it  may  be  lost  to  the 
.owners  after  it  has  been  earned,  by  some  circumstances  unconnectr 
ed  with  the  contract  between  the  underwriters  on  the  freight  and 
the  assured. 

"  For  a  loss  of  freight,  in  the  first  sense,  the  underwriters  on  the 
freight  are  liable ;  but  for  any  loss  of  freight  incurred  by  the 
owners  after  it  has  been  earned,  I  conceive  the  underwriters  are 
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not  liable.  I  can  extract  no  obligation  whatever  from  the  policy 
which  should  subject  them  to  such  a  loss. 

"  The  underwriters  on  the  freight  have  engaged  that  the  ship 
should  not  be  prevented,  by  the  perils  of  the  sea,  from  enabling 
the  owners  to  earn  freight ;  nor  was  she  so  prevented,  for,  in  spite 
of  those  perils,  she  arrived  in  port,  and  the  owners  obtained  pay- 
ment of  the  freight.  The  right  of  the  underwriters  to  claim  pay- 
ment of  that  freight  from  the  owners,  arose,  not  from  the  perils  of 
the  sea,  but  from  the  election  made  by  the  owners,  after  the  freight 
had  been  earned  and  paid,  to  treat  the  ship  as  wholly  lost  on  or 
before  the  11th  of  August,  before  she  got  into  dock."  ^ 

The  case  in  which  it  was  decided  that  the  freight  was  to  be  paid 
to  the  insurers,  was  Stewart  v.  The  OreeTwck  Marine  Insurance  Cb. 
(2  House  of  Lords,  and  Cases,  159).  The  facts  of  the  present 
case  are  nearly  identical  with  that  of  The  Scottish  Company  v. 
Turner.  This  vessel,  indeed,  met  all  the  disaster  and  injury  at 
the  Columbia  River ;  the  vessel  in  that  case  met  some  in  the  Gulf 
of  St  Lawrence,  and  more  in  harbor,  but  before  getting  moored. 
This  difference  is  immaterial.  Li  each  case  the  lumber  was  de- 
livered, and  the  freight  earned.  Li  each  case  the  freight  went 
into  the  hands  of  the  ship-owners,  or  their  agents.  In  each  case 
the  abandonment  was  subsequently  made,  after  the  freight  had 
been  earned,  and  was  paid  or  payable.  In  the  Scotch  case,  the 
underwriters  on  freight  were  among  the  underwriters  on  the  ship. 
Here,  as  fer  as  the  case  shows,  these  defendants  were  the  only 
underwriters  on  ship  and  freight 

We  find,  again,  that  before  the  insured  brought  their  action 
thqy  were  obliged  to  account  to  the  insurers  of  the  vessel  for  the 
freight  The  Judges,  in  the  court  below,  relie9f  much  upon  this, 
holding  that  the  owners  of  the  vessel  never  received  the  freight 
above  for  their  own  use,  but  for  the  underwriters. 

This  argument  was  answered  by  Lord  Truro :  "  In  this  case,  at 
the  time  the  owners  received  the  freight,  they  so  received  it  on 
their  own  account,  for  their  own  benefit,  and,  as  the  fiacts  then 
stood,  were  entitled  to  retain  it  against  all  the  world.  The  con- 
tract between  the  owners  and  the  underwriters  on  the  freight  had 
been  enlirely  performed,  and  the  relation  between  them  deter- 
mined, and  the  assured  were  entitled,  then,  not  only  to  retain  the 
freight  but  to  recover  comnensation  for  any  damage  to  the  ship. 
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But  they  preferred  to  claim  a  total  loss  and  abandon  the  ship. 
By  virtue  of  that  election,  the  fireight,  received  for  their  own  ben- 
e&%  became  an  item  of  account  between  them  and  the  unde^ 
writers  on  the  ship." 

We  may  also  observe,  that  the  rights  of  the  parties  under  'these 
separate  policies  ought  to  be  determined  upon  the  same  princi- 
ples as  if  they  were  made  by  different  assurers. 
In  our  judgment  the  claim  for  a  total  loss  is  untenable 
The  parties,  it  is  stated,  are  prepared  to  admit,  among  them- 
selves, any  claim  for  a  partial  loss  on  the  lumber  swept  away  in 
the  Columbia  Bi  ver. 


Chablss  G-.  Hart  v,  Henry  B.  Hudson  and  John  0.  Smith. 

Where  the  collection  of  a  promlflMiy  note  is  goaranteed,  the  person  to  whom  it  is 
delirered,  if  the  note  is  unpaid  at  its  matority,  is  bound  to  proceed  with  prompt 
diligence  to  enforce  its  payment  This  is  a  duty  which  he  owes  to  the  guar- 
antor. 

If  he  neglect  or  violate  this  duty,  he  takes  upon  himself  the  risk  of  the  oollection 
of  the  note,  and  discharges  the  guarantor. 

He  violates  this  duty  if,  after  commencing  a  suit  agaiust  the  maker  of  the  note,  he 
discontinues  it,  and  takes  from  him  a  new  note,  or  other  security  for  its  amount» 
payable  on  a  future  day,  without  the  consent  or  knowledge  of  the  guarantor. 

H  in  such  a  case,  by  an  agreement  between  the  parties  a  portion  of  the  original 
note,  when  collected,  is  to  be  paid  over  to  the  guarantor,  the  latter  has  an 
immediate  right  of  action  for  the  recovery  of  this  balance,  in  the  same  manner 
as  if  it  had  been  in  fact  collected. 

A  surety  on  a  promilsory  note,  whether  as  a  guarantor  or  an  indorser,  is,  in  all 
cases,  discharged  where,  without  his  consent  or  knowledge,  a  new  note,  payable 
on  a  future  day,  is  taken  from  the  maker. 

Although  the  taking  of  such  a  note  may  operate,  as  between  the  parties,  only,  as  a 
conditional  satisfaction,  yet,  in  all  cases,  it  suspends  until  maturity  the  right  of 
collecting  the  original  note,  and  is,  therefore,  in  all  cases,  an  unwarranted  ex- 
tension of  credit,  discharging  a  surety. 

Where  the  promise  of  a  defendant  is  stated  in  the  complaint  as  absolute,  but  is 
proved,  upon  the  trial,  to  have  been  conditional ;  if  it  is  also  shown  that,  before 
the  conunencement  of  the  action,  the  condition  was  fulfilled,  the  variance,  under 
a  reasonable  construction  of  sections  169  and  171  of  the  Code,  may  be  disre- 
garded. 

At  any  rate,  when  the  evidence  showing  the  variance  has  been  received  npon  the 
trial,  without  objection,  the  referee  ought  to  disregard  it»  leaving  to  the  ooart» 
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in  the  exercise  of  the  discretioa  given  by  g  178  of  the  Code,  to  amend  the 
complaint,  by  conforming  its  allegations  to  the  proof. 
Report  of  a  referee,  dismiaeing  the  complaint,  set  adde,  and  new  trial  granted. 

(Before  Dcsr  and  ^oodbuff,  J.J.) 

Heard,  November,  1856 ;  decided,  January,  1867 

• 

Appeal  from  a  judgment  entered  upon  the  report  of  a  referee, 
dismissing  the  complaint. 

The  pleadings  in  the  case  are  the  following: — 

The  complaint  in  this  action  of  Charles  G.  Hart,  plaintiff, 
against  Horace  B.  Hudson  and  John  C.  Smith,  defendants,  being 
copartners  under  the  style  of  Hudson  &  Smith  at  the  city  of  New 
York,  shows— 

That  on  or  about  the  third  day  of  June,  1851,  the  plaintiff  was 
the  holder  and  owner  of  a  certain  promissory  note  in  writing, 
bearing  date  September  9th,  1860,  made  by  Bailey  &  Brothers, 
payable  to  Margaret  A.  Overacre  one  year  from  date,  for  the  sum 
of  two  hundred  dollars,  with  interest  thereon  from  the  date  afore- 
said. 

That  the  plaintiff  was  on  the  same  day  indebted  to  the  defend- 
ants for  goods  and  wares,  before  that  sold  and  delivered  to  the 
plaintiff  by  the  defendants,  in  the  sum  of  one  hundred  and  four- 
teen dollars  and  thirty-one  cents. 

That  in  consideration  of  the  premises,  and  of  what  is  further 
hereinafter  set  forth,  the  plaintiff,  on  the  said  third  day  of  June, 
1851,  at  said  city,  sold  and  delivered  to  the  defendants  the  said 
promissory  note  for  the  sum  then  due  thereon,  to  wit,  for  the  sum 
of  two  hundred  and  ten  dollars  and  twenty-five  cents,  which  sum, 
in  consideration  thereof,  the  defendants  thereupon  then  and  there 
undertook  and  promiaed  to  pay  to  the  plaintiff  as  foUowa,  to  wil^ 
first  by  discharging  the  plaintiff  from  the  said  claim  which  the 
defendants  held  against  him  for  the  said  sum  of  one  hundred  and 
fourteen  dollars  and  thirty-one  cents ;  and  secondly,  by  paying 
the  balance  to  make  said  sum  of  two  hundred  and  ten  dollars  and 
twenty-five  cents,  to  wit,  the  sum  of  ninety-five  dollars  and  ninety- 
four  cents  to  the  plaintiff  within  three  days  from  the  said  third 
day  of  June,  1851. 

That  the  defendants  did,  on  the  said  third  day  of  June,  1851, 
discharge  the  plaintiff  from  their  said  claim  against  him  for  the 
said  sum  of  one  hundred  and  fourteen  dollars  and  thirty-one  cents. 
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but  that  they  have  not  paid  the  plaintifF  the  said  sum  of.  ninety- 
fiv^  dollars  and  ninety-four  cents,  nor  any  part  thereof;  and — 

That  the  plaintiff  on  the  sixth  day  of  June,  1851,  and  often  at 
other  times  before  the  commencement  of  this  action,  dem^aded 
of  and  fix>m  the  defendants  payment  of  the  said  last-mentioned 
wun,  which  the  defendants  refused,  and  still  refuse. 

Wherefore,  the  plaintiff  demands  judgment  against  the  defend- 
ants for  the  sum  of  ninety-five  dollars  and  ninety-four  cents,  with 
interest  from  the  sixth  day  of  June,  1861,  besides  the  cost  of  this 
action. 

And  the  said  defendants,  by  Bell  k  Coe,  their  attorneys,  an- 
swer the  said  complaint  in  this  action,  and  admit  that  the  plaintiff 
was  the  owner  and  holder  of  the  note  therein  mentioned  on  the 
aaid  Sd  of  June,  1851.  They  also  admit  that  the  said  plaintiff  was 
indebted  to  the  defendants  on  the  said  last-mentioned  day  in  the 
rom  of  one  hundred  and  fourteen  dollars  for  goods  sold  and  de- 
liyered  to  him  by  these  deifendants  in  January,  1851. 

And  these  defendants  further  answering,  deny  that  in  consider* 
ation  of  the  said  indebtedness  of  the  plaintiff  to  these  defendants, 
he  sold  and  delivered  the  said  promissory  note  for  the  sum  due 
thereon,  to  wit,  the  sum  of  two  hundred  and  ten  dollars  and 
twenty-five  cents,  or  that  in  consideration  thereof  these  defendants 
then  and  there  undertook  and  promised  to  pay  to  the  plaintiff  the 
amount  thereof  by  discharging  the  plaintiff  from  his  indebtedness 
to  them  as  therein  set  forth,  the  amount  of  his  bill,  and  also  to 
pay  him  a  balance  of  ninety-five  dollars  and  ninety-four  cents 
within  three  days  from  the  said  3d  of  June,  1851. 

And  these  defendants  deny,  that  they,  on  the  said  8d  of  Jane, 
1851,  discharged  the  plaintiff  from  their  claim  against  the  plain- 
tiff for  the  sum  of  one  hundred  and  fourteen  dollars  and  thirty- 
one  cents,  as  therein  alleged. 

And  they  deny  that  they,  promised  to  pay  him  ninety-five 
dollars  and  ninety-four  cents,  or  any  other  sum,  on  the  8d  or  6th 
of  June,  1851,  or  at  any  other  time. 

And  these  defendants,  for  further  answer,  say,  that  on  the  8d  of 
June,  1851,  the  plaintiff  was  justly  indebted  to  these  defendants, 
in  the  sum  of  one  hundred  and  fourteen  dollars  and  thirty-one 
cents,  for  goods  previously  sold  and  delivered  to  the  said  plaintiff 
on  January  15,  1851,  as  per  schedule  hereto  annexed,  which 


NEW  YORK-JANUARY,  1857.  297 

Hart  y.  Hadeon. 

is  a  part  of  this  their  answer ;  and  being  so  indebted,  he  assigned 
the  said  promissory  note  to  these  defendants,  to  be  applyed  to  the 
payment  of  said  indebtedness,  which  said  note  is  in  the  words  and 
figoroB  following,  to  wit: 

"  TJtica,  JS^t  9, 1850. 

"$200.  One  year  from  date,  for  value  received,  we  promise 
to  pay  Margaret  A.  Overacre,  two  hundred  dollars,  with  use. 
Barclay  &  Brothers.  Endorsed,  pay  to  the  order  of  C.  G.  Hart, 
Margaret  A.  Overacre." 

And  these  defendants  aver,  that  at  the  time  of  assigning  said 
note,  as  aforesaid,  to  these  defendants,  the  plaintiff  endorsed  there- 
on the  following  guarantee :  "  For  value  received  I  guarantee  the 
ooUection  of  the  within  note,  to  Messrs.  Hudson  k  Smith.  New 
York,  June  the  3d,  1851.    C.  G.  Hart" 

And  these  defendants  further  show  and  aver,  that  when  the 
said  note  became  due  and  payable  according  to  its  tenor  and  date, 
to  wit,  on  the  12th  September,  1851,  it  was  protested  for  non-pay- 
ment, and  of  such  non-payment,  the  said  plaintiff  was  duly  noti- 
fied, and  that  the  said  note  still  remains  in  the  hands  of  these  de- 
fendants, uncollected,  due  and  unpaid,  which  said  note,  these 
defendants  produce  here  into  court,  ready  to  be  delivered  up,  as 
the  court  may  direct,  upon  the  payment  of  their  said  bill,  of  one 
hundred  and  fourteen  dollars  and  thirty-one  cents,  with  interest 
fix)m  8d  June,  1851,  which  said  sum  remains  undischarged,  unpaid 
and  due  from  the  plaintiff  to  these  defendants. 

Wherefore,  these  defendants  demand  judgment  against  the 
plainidf^  for  the  sum  of  one  hundred  and  fourteen  dollars  and 
thirty  one  cents,  with  interest  thereon  from  the  8d  of  June,  1851, 
with  costs. 

The  schedule  referred  to  is  not  necessary  to  be  stated. 

The  plaintiff,  Charles  G.  Hart,  to  the  answer  of  the  defendants 
in  this  action,  replies  in  the  words  following : 

He  alleges  that  the  promissory  note,  of  which  a  copy  is  set  forth 
in  said  answer,  is  the  same  promissory  note  mentioned  in  his  com- 
plaint in  this  action. 

He  denies  that  he  assigned  the  said  note  to  the  defendants  to 
be  applied  to  the  payment  of  any  indebtedness  to  them,  otherwise 
than  lie  has  alleged  in  his  said  oomplaint 
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He  denies  that  the  said  note  was  protested  for  non-pa jment^  or 
that  he  was  dulj  notified  thereof 

He  denies  that  the  said  note  still  remains  in  the  hands  of  the 
defendants  uncollected^  due  and  unpaid,  as  alleged  in  said  answer. 

He  alleges,  according  to  his  knowledge,  information  and  belief 
that  the  defendants,  on  or  about  the  6th  day  of  October,  1851, 
settled  with  and  discharged  Bailey  &  Brothers,  the  makers  of  the 
said  note,  and  took  in  lieu  and  satisfaction  thereof,  from  the  said 
makers,  their  two  promissory  notes  for  the  sum  of  one  hundred 
and  seven  dollars  and  fifty  cents  each,  payable  to  the  order  of  the 
said  defendants,  the  one  at  six  months,  and  the  other  at  eight 
months  from  the  said  6th  day  of  October,  1861,  which  said  two 
notes  are  now  held  and  owned  by  the  defendants. 

And  he  alleges,  that  at  the  time  of  such  settlements  between 
the  defendants  and  the  said  makers  of  the  said  notes,  he,  the  plain- 
tiff, did  not  consent  to,  or  know  of  the  same. 

The  referee,  by  whom  the  cause  was  tried,  after  stating  the  ev- 
idence  before  him,  made  the  following  report : 

To  the  Justices  of  the  Superior  Court : 

I,  Hamilton  W.  Bobinson,  the  referee  appointed  in  this  cause 
to  hear  and  determine  the  same,  do  report  that  I  have  been  atr 
tended  by  the  respective  parties,  and  heard  their  proofe  and  aUe- 
gations,  and  do  find  the  following  facts : 

That  on  the  4th  day  of  June,  1851,  the  plaintiff,  being  indebted 
to  the  defendant  in  the  sum  of  $114.81,  for  a  bill  of  merchandise, 
transferred  to  them  a  note  of  Bailey  &  Brothers,  dated  September 
9,  1860,  for  $200,  payable  with  interest  to  Margaret  A  Overacre, 
one  year  after  date.  This  note,  although  not  negotiable,  was  en- 
dorsed with  direction,  signed  by  said  Margaret  A.  Overacre,  to 
"  pay  to  the  order  of  C.  G.  Hart,"  and  also  with  her  written  guar- 
anty to  him,  dated  May  27,  1861,  of  the  collection  of  the  note  as 
against  Bailey  &  Brothers,  and  on  its  transfer  by  plaintiff  to  de- 
fendants, was  also  endorsed  with  the  written  guaranty  of  the 
plaintiffs,  in  these  words,  "For  value  received,  I  guarantee  the 
collection  of  the  within  note  to  Hudson  A;  Smith.  New  York, 
June  8,  1861.    Signed  C.  G.  Hart" 

That  on  such  transfer,  the  defendants  executed  to  the  plaintiff 
a  bill  adid  receipt  in  the  words,  '^  Mr.  C.  G.  Hart,  in  ac  with 
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Hudson  k  Smith,  Dr.,  to  bill  of  merchandise,"  for  which  a  draft 

was  accepted  at  10  days'  sight,  payable  at  Broome  County  Bank. 

$113  00 
Expenses,    .    .  15 

$118  15 
$118t'A. 

Eec'd,  New  York,  June  4th,  1851,  of  C.  G.  Hart,  one  hundred 

and  thirteen  iWr  dollars,  in  full  for  draft  sent  Stone  &  DeForest 

for  collection,  Hart  to  pay  expenses  to  Stone  &  DeForest 

(Signed)  Hudson  &  Smith. 

That  the  bill  of  merchandise  mentioned  in  this  receipt  was  the 
same  first-mentioned,  except  an  item  of  $1.31  omitted. 

That  the  defendants  thereupon  further  agreed  that  they  would 
write  to  Bailey  &  Brothers,  to  ascertain  if  they  would  discount 
said  note,  or  if  it  could  be  discounted  at  the  Bank  of  Utica,  and 
that  as  soon  as  the  defendants  got  the  money  on  it,  from  any 
source,  they  would  remit  the  plaintiff  the  surplus  over  and  above 
paying  the  amount  of  his  bill  and  interest. 

That  in  the  beginning  of  October,  1851,  the  defendants  com- 
menced a  suit  on  the  note  against  Bailey  &  Brothers,  by  issuing 
a  summons  to  Oneida  county,  where  they  resided,  and  shortly 
afterwards  arranged  with  Bailey  &  Brothers,  by  taking  their  two 
notes,  to  wit :  one,  dated  October  6th,  1851,  payable  in  6  months, 
for  $107.50 ;  the  other,  of  the  same  date,  payable  in  six  months, 
for  $107.50,  but  holding  the  said  $200  note  as  collateral ;  but  these 
two  notes  were  not  paid,  and  such  note  of  two  hundred  dollars 
was  produced  by  defendants  on  the  hearing. 

From  these  facts,  as  matter  of  law,  I  do  find  and  determine, 
that  the  plaintiff  has  failed  to  establish  by  proof  the  cause  of  ac- 
tion alleged  in  his  complaint,  and  that  bis  complaint  ought  to  be 
dismissed  with  costs.    All  of  which  is  respectfully  submitted. 

April  2,  1853.  H.  W.  Eobinson,  Eeferee. 

This  report  was  duly  excepted  to,  and  the  exceptions  properly 
raised  the  questions  upon  which  the  cause  was  finally  decided. 

SurUj  {or  the  appellant,  contended  that  the  report  of  the  referee 
was,  in  some  respects,  against  evidence^  but  that,  even  upon  the 
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&cts  as  found  by  him,  the  complainant  was  entitled  to  judgment^ 
and  the  dismiHsal  of  the  complaint,  therefore,  a  manifest  error. 

JSeff,  for  the  respondents,  insisted  that  the  finding  of  the  referee, 
upon  the  questions  of  fact,  was  conclusive,  and  that  the  variance 
between  the  facts,  as  found  by  him,  and  the  allegations  in  the  com- 
plaint, was  manifestly  fiEttal,  and  the  complaint,  therefore,  properly 
dismissed 

By  the  Court.  Dukb,  J. — ^This  is  a  case  of  slight  importance 
in  respect  to  the  sum  in  controversy ;  but  it  involves  questions 
that  have  seemed  to  us  worthy  of  our  attentive  consideration. 

The  first  of  the  questions  is,  whether,  upon  the  evidence  before 
the  referee,  and  the  facts  as  found  by  him,  the  plaintiff  was  entitled 
to  recover  the  sum  demanded  in  the  complaint?  The  second, 
whether,  upon  the  supposition  that  he  was  so  entitled,  the  variance 
between  the  proof  and  the  complaint  was  such  as  to  create  a  bar 
to  his  recovery  in  the  present  action  ?  Each  of  these  questions 
has  been  determined  by  the  referee  in  favor  of  the  defendants. 
In  relation  to  the  first,  we  have  come  to  the  conclusion,  for  the 
reasons  that  I  shall  proceed  to  state,  that  it  must  now  be  deter- 
mined in  fevor  of  the  plaintiff. 

The  sum  for  which  judgment  is  demanded  in  the  complaint  is, 
the  difference  between  the  amount  of  the  note  of  Bailey  &  Brothers, 
which  was  transferred  to  thedefendants,andthatof  the  debt  which, 
at  the  time  of  the  transfer,  was  owing  to  them  from  the  plaintiff; 
and  the  question  is,  whether  any  breach  of  the  agreement  of  the 
parties,  as  found  by  the  referee,  was  proved,  which  entitled  the 
plaintiff  to  recover  the  whole,  or  any  part  of  the  sum,  he  de- 
manded? 

The  referee  has  found  that,  when  the  note  of  Bailey  &  Brothers, 
the  collection  of  which  was  guaranteed  by  Mrs.  Overacre  and  the 
plaintiff,  was  placed  in  the  hands  of  the  defendants,  and  accepted 
by  them  in  payment  of  the  debt  then  due  to  them  from  the  plain- 
tiff, they  agreed,  not  absolutely  to  pay  him  the  difference  between 
the  amount  of  their  debt  and  that  of  the  note,  but  to  remit  to  him 
the  surplus  when  collected  or  recovered  by  them,  from  any  source  ; 
and  for  the  purposes  of  this  opinion,  it  may  be  admitted  that  this 
finding  of  the  referee  is  justified  by  the  evidence.    What^  then. 
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are  the  consequences  ?    Plainly  this,  that  the  defendants,  by  ac- 
oepting  the  note  of  Bailey  &  Brothers  upon  these  terms,  were  bound, 
injustice  to  the  plaintiff,  to  use  all  reasonable  and  legal  diligence 
in  its  collection,  and  had  no  right,  without  his  consent  to  extend 
the  time  of  its  payment,  and  still  less  to  substitute  any  new  security, 
payable  on  a  future  day,  in  place  of  that  to  which  the  guarantee 
of  the  plaintifl^  and  the  prior  guarantee  of  Mrs.  Overacre,  alone 
related.     The  defendants,  however,  instead  of  prosecuting  to  a 
judgment  the  suit  which  they  had  commenced  against  Bailey  & 
Brothers,  without  the  consent  or  knowledge  of  Mrs.  Overacre  or 
the  plaintiff,  divided  the  amount  of  the  note  they  had  received, 
with  the  interest  accrued  thereon,  into  two  equsd  sums,  and  for 
each  sum  took  from  Bailey  &  Brothers  a  new  note,  payable,  with 
interest,  to  them  or  order,  the  first  note  at  six  months,  and  the  sec- 
ond at  eight  months  from  the  date  of  the  arrangement,  and  if  this 
arrangement  was,  in  judgment  of  law,  and  so  &r  as  the  rights  of 
the  plaintiff  are  concerned,  equivalent  to  a  collection  in  money  of 
the  note  which  he  had  transferred,  his  right  to  maintain  the  action 
was  fully  established,  and  the  conclusion  of  the  referee,  that  the 
complaint  ought  to  be  dismissed,  unless  it  was  rendered  necessary 
by  the  state  of  the  pleadings,  a  manifest  error. 

We  Bjre  clearly  of  opinion  that  the  legal  effect  of  the  arrangement 
thus  made  with  Bailey  &  Brothers,  was  precisely  that  which  has 
been  stated.  The  acceptance  of  the  new  notes,  so  far  as  the  rights 
of  the  plaintiff  are  concerned,  necessarily  operated  as  a  satis&ction 
of  the  old,  and  the  defendants  took  upon  themselves  exclusively 
the  risk  of  the  ultimate  payment  of  the  notes  they  had  received ; 
they  could  not  cast  this  risk,  or  any  portion  of  it,  upon  Mrs. 
Overacre  or  the  plaintiff.  The  effect  of  the  arrangement  was,  to 
annul  her  guarantee  as  well  as  that  of  the  plaintiff,  as  they  had  no 
longer  any  interest  in  the  collection  of  the  original  note ;  in  respect 
to  them  it  was  satisfied,  and  the  plaintiff  had,  therefore,  an  imme- 
diate right  to  demand  the  payment  of  the  sum  which,  in  the  event 
of  its  collection,  the  defendants  had  promised  to  remit  These 
positions  we  hold  to  be  correct,  both  upon  principle  and  upon  the 
authorities. 

That  the  defendants  were  bound  to  use  all  reasonable  and  legal 
diligence  in  the  collection  of  the  note  transferred  to  them  cannot 
be  doubted.    Their  agreement  to  remit  to  the  plaintiff  a  portion 


802  OASES  IN  THE  SUPERIOR  COURT. 

Hftrt  ▼.  HodsoD. 

of  the  proceeds  when  collected,  implied  and  imposed  the  duty  of 
collection.  To  the  extent  of  the  plaintiff's  interest  they  were  his 
agents  for  the  collection  of  the  note,  and,  without  his  authority, 
could  make  no  arrangement  by  which  his  rights  as  to  the  mode 
and  time  of  its  collection  could  be  varied  or  affected.  An  agent 
for  the  collection  of  a  debt  can  receive  its  payment  only  in  money- 
He  cannot  release  nor  compound  the  debt,  nor,  by  parity  of  reason- 
ing, extend  the  time  of  its  payment  {Todd  v.  JReid,  4  B.  &  Aid. 
210 ;  Russell  v.  Bagky,  id.  895 ;  Story  on  Agency,  §§  9,  161,  215, 
413.)  Hence,  the  defendants,  in  discontinuing  the  suit  which  they 
had  commenced  against  the  makers  of  the  note,  and  in  acceptrng 
their  notes,  payable  on  a  future  day,  for  the  whole  amount  of  the 
debt,  acted  at  their  own  peril,  and  were  guilty  of  a  violation  of 
duty  which  rendered  them  immediately  liable  to  the  plaintiff;  just 
as  a  factor  who  sells  upon  credit  the  goods  entrusted  to  his  charge, 
and  which  he  was  authorized  to  sell  only  for  money,  is  at  once 
liable  to  his  principal  for  their  price  or  value.  (1  Young  k  Jer. 
889 ;  26  Wend.  192 ;  2  WUl.  259 ;  Story  on  Agency,  §  109.) 

In  each  case,  the  extension  of  credit  without  authority  creates 
the  liability.  Certainly  the  plaintiff  was  not  bound  to  wait  for 
the  balance  of  the  original  note  to  which  he  was  entitled,  and  for 
which  he  had  received  no  consideration,  until  the  notes  taken  by 
the  defendants  from  Bailey  &  Brothers  should  be  paid  at  their  ma- 
turity or  otherwise.  As  these  notes  were  taken  without  his  au- 
thority or  consent,  he  had  the  right  to  say  that  they  were  taken 
by  the  defendants  at  their  own  risk,  and,  therefore,  to  the  extent 
of  his  interest  in  the  original  note,  operated  as  an  actual  payment; 
or  to  express  the  proposition  in  other  words,  but  with  the  same 
result,  that  the  defendants,  by  their  departure  from  their  duty  as 
his  agents  had  become  his  immediate  debtors  for  the  sum  whioh, 
on  his  behalf,  they  had  undertaken  to  collect 

There  are  other  views  of  the  subject  which  lead  necessarily  to 
the  same  conclusion. 

The  collection  of  the  original  note  of  Bailey  k  Brothers  was 
guaranteed  to  the  plaintiff  by  the  payee,  Mrs.  Overacre,  and  we  are 
bound  to  presume  that  he  relied  upon  her  guaranty,  in  giving  his 
own,  and  looked  to  her  solvency  as  protecting  him  from  loss,  in 
the  event  of  the  insolvency  of  the  makers.  Hence,  if  the  effect 
of  the  arrangement  made  by  the  defendants  with  the  makers  wa» 
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to  release  Mrs.  Overacre  from  all  liability  for  their  default,  the 
character  and  value  of  the  note,  as  a  security,  were  so  essentially 
changed  that  it  was  no  longer  the  note  which  the  plaintiff  had 
guaranteed,  and  he,  as  well  as  Mrs.  Overacre,  was  freed  frx)m  the 
risk  of  its  future  collection.  By  thus  acting  the  defendants  made 
the  note  their  own  sole  property,  and,  taking  upon  themselves  the 
whole  risk  of  its  collection,  became  at  once  liable  to  the  plaintiff 
for  his  proportion  of  the  debt  it  had  been  given  to  secure.  They 
had  included  this  sum  in  the  notes  which,  without  authority,  they 
had  taken,  and  were  thus  estopped  from  saying  that  it  had  not 
been  collected. 

That  the  effect  of  the  arrangement  made  by  the  defendants 
with  Bailey  &  Brothers,  was  to  annul  the  guarantee  of  Mrs.  Over- 
acre  and  discharge  her  from  all  liability,  cannot  be  doubted.  A 
guarantee  of  the  collection  of  a  promissory  note,  or  other  evidence 
of  a  debt,  does  not  mean  that  it  shall  be  paid  at  its  maturity,  but 
that,  by  a  prompt  and  diligent  use  of  the  means  which  the  law 
affords,  its  payment  may  be  enforced.  Hence,  if  the  debt  so 
guaranteed  is  unpaid  at  its  maturity,  the  creditor,  if  he  wishes  to 
retain  the  liability  of  the  guarantor,  must,  without  delay,  com- 
mence proceedings  for  its  recovery,  and  it  is  only  when  he  can 
show  that  all  the  remedies  which  the  law  gave  him  against  the 
debtor  had  been  exhausted,  that  he  is  in  a  condition  to  demand 
payment  of  the  debt  from  the  guarantor.  K  he  delay,  without 
necessity,  to  commence  the  necessary  proceedings,  or,  when  an 
action  has  been  commenced,  to  prosecute  it  to  judgment  and  exe- 
cution, the  delay  is  imputed  to  him  as  "  laches"  and  the  guarantor 
is  discharged.  {Taylor  v.  BuUen^  6  Cow.  624 ;  Compton  v.  McNair^ 
1  Wend.  455 ;  Eddy  v.  StanUm,  21  Wend.  255 ;  Moakly  v.  Biggs^ 
19  John.  69 ;  Loveland  v.  Shepherd^  2  Hall,  169 ;  Burt  v.  Horner^ 
5  Barb.  501.) 

It  is  needless  to  dwell  upon  the  application  of  these  remarks  to 
the  case  before  us.  It  is  obvious  and  decisive.  According  to  the 
authorities  to  which  we  have  referred,  the  abandonment  by  the 
defendants,  without  the  consent  of  Mrs.  Overacre,  of  the  suit 
which  they  had  brought  against  Bailey  &  Brothers,  was  alone  suf- 
ficient to  discharge  her. 

But  we  shall  not  stop  here.  The  discharge  of  Mrs.  Overacre, 
in  the  present  case,  does  not  rest  merely  upon  the  ^*  laches"  but 
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upon  the  positive  acts  of  the  defendants.  Hence,  the  same  conse- 
quence would  have  followed,  had  she  guaranteed  the  payment 
and  not  merely  the  collection  of  the  original  note  of  Bailey 
&  Brothers,  or  had  the  note  been  payable  to  her  order  and  she 
had  been  duly  fixed  as  an  indorser. 

It  is  familiar  law,  that  a  surety  is  discharged  in  all  cases  where 
it  appears  that,  without  his  assent,  the  time  of  payment  by  an 
agreement,  binding  on  the  creditor,  was  extended  to  the  debtor, 
and  this  even  when  it  is  certain  that  the  extension  of  credit 
worked  no  injury  whatever  to  the  surety,  {Oahn  v.  NiemcewUzy 
11  Wend.  312,  Nelson,  J.;  Hoffman  v.  HvJbbert,  13  Wend.;  Hvbby 
V.  Boxcen^  10  John.  70 ;  Miller  v.  AfcOan,  7  Paige,  455 ;  Bangs  v. 
j^rong,  10  Paige,  11,  S.  C.  affir. ;  7  Hill,  250;  Boner  v.  2\eman,  3 
Denio,  378 ;  Hubbell  v.  Carpenter^  3  Barb.  520) ;  and  it  is  equally 
well  settled  that  the  taking  of  a  bill  or  note  from  the  debtor,  pay- 
able on  a  future  day,  suspends,  until  then,  the  creditor's  right  of 
action  for  the  original  debt,  and  therefore  operates,  in  all  cases,  as 
an  extension  of  credit,  by  which  not  merely  an  ordinary  surely, 
but  an  indorser,  not  assenting  to  the  transaction,  is  discharged. 
{Putnam  v.  Letvis,  8  John.  389 ;  Myers  v.  Welb,  5  Hill,  465 ;  Bank 
of  Orleans  v.  Barry,  1  Denio,  116 ;  Holmes  v.  Be  Camp,  1  John. 
84;  Burdick  v.  Oreen,  15  John.  243 ;  Colemard  v.  LarrA,  id,  849; 
Jajckson  v.  Uojcksley,  16  John.  273 ;  Fellows  v.  Prentiss,  3  Denio, 
512 ;  McLean  v.  La  FayeUe  Bank,  3  McLean,  589.)  In  the  case 
last  cited,  an  evidence  on  a  promissory  note,  which  had  been  un- 
used by  all  parties  except  himself,  was  held,  by  Mr.  Justice  Mo- 
Lean  and  his  associate,  to  be  discharged,  upon  tiie  ground  that  as 
to  him  the  renewal  operated  as  a  payment.  (3  McLean,  620.) 
The  case  of  Myers  v.  Welles,  although  differing  in  its  circumstances, 
was  decided  by  our  Supreme  Court  in  favor  of  an  indorser,  upon 
the  same  principle,  namely,  that  by  taking  other  notes  from  the 
makers  for  the  same  debt,  credit  had  been  extended  to  him, 
without  the  defendant's  knowledge  or  assent,  and  in  the  case  of 
Fellows  V.  Prentiss,  it  was  held,  by  the  court  of  errors,  that  the 
taking  from  the  debtor  his  promissory  note,  payable  only  one  day 
from  its  date,  was  an  effectual  discharge  of  his  surety ;  and  that 
parol  evidence  to  show  that  the  note  was  given  merely  as  a 
memorandum  of  the  sum  due,  and  not  as  an  extension  of  credit^ 
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as  contradicting  the  plain  meaning  and  legal  effect  of  the  instro- 
ment,  was  inadmissible. 

It  is  therefore  apparent  that  the  cases  upon  which  the  referee, 
in  his  written  opinion,  seems  to  have  relied,  have  no  application. 
The  cases  which  he  has  cited,  only  prove  what,  as  a  general  ilile, 
is  undoubtedly  true,  that  the  taking  firom  the  debtor  his  promis- 
sory note  for  an  existing  debt,  is  not,  as  between  the  pai-ties  an 
absolute  satisfection  of  the  debt ;  but  they  do  not  prove  that  in 
such  cases  the  creditor's  right  of  action  is  not  suspended  imtil  the 
note  he  has  taken  becomes  due,  nor  consequently,  that  the  note  is 
not  conclusive  proof  of  an  extension  of  credit,  by  which  a  surety 
or  indorser  is  discharged.  There  is,  in  truth,  no  conflict  in  the 
decisions,  and  those  to  which  I  have  referred,  conclusively  show 
that  a  negotiable  note  taken  from  a  debtor,  even  as  between  the 
inmiediate  parties,  is  a  conditional  satisfaction  of  the  debt  which 
forms  its  consideration,  and  that  in  respect  to  a  surety,  whether  a 
guarantor  or  indorser,  whose  assent  to  the  transaction  is  not 
proved,  the  satisfaction  which  it  works  and  of  which  it  is  evi- 
dence, is  absolute.  It  may  be  true  that,  had  the  defendants  re- 
tained the  possession  of  all  the  notes  of  Bailey  &  Bros.,  they  might 
have  had  an  election  to  sue  the  makers  upon  those  last  taken,  or 
upon  that  which  the  plaintiff  had  transferred  to  them;  but  it  is 
certain,  that  imtil  the  notes  last  taken  were  unpaid  when  due,  the 
defendants  had  no  right  to  sue  at  all,  and  equally  so,  that  by  this 
voluntary  suspension  of  their  right  of  action,  the  sureties  on  the 
note  transferred  to  them,  were  wholly  discharged ;  and  it  has  al- 
ready been  shown,  that  this  is  all  that  was  necessary  to  be  proved 
to  render  the  defendants  liable  in  the  present  action. 

Speaking  for  myself,  I  am  convinced  that;  by  the  immediate 
effect  of  the  arrangement  made  by  the  defendants  with  Bailey  k 
Bros.,  the  original  note  which  the  defendants  then  held,  as  an 
evidence  of  debt,  was  satisfied  and  extinguished.  The  notes  taken 
by  the  defendants  under  this  arrangement,  were  made  payable  to 
their  own  order,  not  to  that  of  the  payee  in  the  original  note ; 
they  were  taken  for  the  whole  sum,  including  interest  then  due 
on  the  original  note,  and  as  they  carried  interest,  they  converted 
into  principal,  the  interest  they  included.  The  notes  thus  taken, 
it  seems  to  me,  in  their  substance,  as  well  as  in  their  form,  were  a 
new  contract,  by  which  that  then  subsisting  between  the  parties 
D.— VI.  20 
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was  displaced  and  superseded ;  and  I  observe,  with  gratificatioD, 
that  in  Fellows  v.  Prentiss,  where  the  notes  taken  from  the  debtor 
were  of  a  similar  character,  Chancellor  Walworth  expressed  an 
opinion  to  the  same  effect. 

It  is  quite  unnecessary,  however,  nor  do  we  mean  to  place  our 
decision  upon  this  ground,  since  it  is  enough  to  say,  that  the  notes 
thus  taken  were  an  unauthorized  extension  of  cr^it,  by  which,  as 
between  the  defendants  and  the  sureties,  the  original  debt  was  ex- 
tinguished. 

The  referee  lays  stress  upon  the  fact  that  the  original  note  was 
not  surrendered  or  cancelled  when  the  other  notes  were  taken;  bat 
as  stripped  of  its  guarantee,  the  priginal  note  had  lost  its  value, 
as  it  was  no  longer  evidence  of  a  subsisting  debt,  and  no  action 
could  then  be  maintained  upon  it,  either  against  the  maJcers  or 
guarantors ;  the  fact  that  the  defendants  retained  its  possession  is 
regarded  by  us  as  plainly  immaterial.  In  Fellows  v.  Prentiss,  and 
in  Myers  v.  Welles,  the  creditor  retained  possession  of  the  note 
from  which  the  indorser  was  held  to  be  discharged.  Nor  can  we 
attach  any  importance  to  the  fact  that  the  defendants  in  their  let- 
ter to  the  plaintiff,  stating  the  terms  of  the  arrangement  they  had 
made  with  Bailey  k  Bros.,  declared  that  they  retained  the  note  of 
Mrs.  Overacre,  doubtless  meaning  that  which  she  had  guaranteed, 
as  a  collateral  security.  It  is  manifest,  that  without  her  consent, 
they  could  not  thus  retain  the  note,  and  certainly,  for  such  a  pur- 
pose, the  rights  of  the  plaintiff  cannot  be  affected  by  their  inten- 
tion to  do  what  the  law  forbade  them  to  do,  namely,  by  a  valid 
agreement  give  time  to  the  principal  debtors,  and  yet  retain  the 
liability  of  their  surety. 

Again,  were  it  possible  for  us  to  hold  that  the  notes  taken  by 
the  defendants  from  Bailey  &  Bros.,  were  taken  merely  as  a 
collateral  security,  and  had  not  the  effect  of  suspending  at  all 
their  right  of  action  upon  the  original  note,  there  is  still  another 
ground  disclosed  by  the  evidence  upon  which  we  should  be  com- 
pelled to  say  that  the  defendants  had  rendered  themselves  liable 
to  the  plaintiff  to  the  extent  of  his  demand. 

It  was  proved,  and  proved  without  objection,  that  before  the 
commencement  of  this  action,  the  defendants  had  parted  with,  for 
valucj  one  of  the  notes,  which,  under  the  arrangement  with  Bailey 
&  Bros.,  they  had  received.   From  this  time,  therefore,  their  right 
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to  maintain  an  action  upon  the  original  note,  if  not  wholly  gone, 
wajs  certainly  suspended,  and  from  this  time,  therefore,  there  was 
certainly  an  extension  of  credit,  by  which  Mrs.  Overacre  and  the 
plaintiff  were  discharged.  These  additional  facts,  in  the  opinion 
of  my  brother  Woodruff,  would  be  conclusive,  if  standing  alone, 
and  in  that  opinion,  I  entirely  agree ;  but  we  do  not  mean  to  in- 
timate any  doubt  as  to  the  sufficiency  of  the  reasons  before  given, 
upon  which  it  must  be  imderstood  that  we  rest  our  judgment 

Lastly,  I  have  said,  that  a  negotiable  note  taken  from  a  debtor 
for  a  precedent  debt,  as  between  the  parties  is  a  conditional  pay- 
ment. In  the  language  of  Chief- Justice  Spencer,  in  one  of  the 
cases,  it  is  a  pajrment  svb  modo.  Hence,  although  the  creditor  of 
the  note  is  unpaid  at  its  maturity,  and  may  bring  an  action  for 
the  original  debt,  yet  he  cannot  recover  unless  upon  the  trial 
he  produces  and  cancels  the  note,  or  proves  its  loss,  or  destruc- 
tion. {HblTnes  v.  O'Ckmp,  1  John  24;  Pintard  v.  IncMngUm^ 
10  John  104 ;  Burdick  v.  Oreen^  15  John  247.)  We  cannot  be- 
lieve that  the  same  &cts  which,  as  evidence  of  payment,  would 
have  discharged  Bailey  &  Bros.,  had  they  been  sued  by  the  de- 
fendants on  their  original  note,  namely,  that  the  notes  which  they 
had  given  for  the  same  debt  were  outstanding  and  not  cancelled, 
were  just  as  conclusive  to  charge  the  defendants  in  the  present 
action.  If  the  original  note  was  satisfied  in  respect  to  its  makers, 
a  fortiori  was  it  satisfied  in  respect  to  the  plaintiff? 

The  result  is,  that  in  our  opinion,  the  referee  drew  a  wrong 
conclusion  from  the  facts  which  he  states  to  have  been  proved. 
The  true  conclusion  was,  that  the  defendants,  before  the  action 
was  brought,  in  judgment  of  law,  had  collected  the  note  of  Bailey 
&  Bros.,  which  the  plaintiff  transferred  to  them,  and  the  plaintiff 
was  therefore  entitled  to  demand  and  recover  from  them  the  sur- 
plus, with  interest,  which,  in  that  event>  they  had  agreed  to  remit 
to  him. 

We  pass  to  the  second  question.  It  is  insisted  that  the  agree- 
ment of  the  defendants,  as  found  by  the  referee,  is  not  that  set 
forth  in  the  complaint,  and  that  the  referee  was  therefore  justified 
in  holding  that  the  plaintiff  had  failed  to  establish,  by  proo^  the 
cause  of  action  alleged  in  this  complaint;  and  was  justified,  upon 
this  grotmd,  in  dismissing  the  complaint.  Although  this  Objec- 
tion to  a  reversal  of  the  judgment  appealed  firom,  has  created 
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some  hesitation  in  our  minds,  we  are  satisfied  upon  reflection,  that 
it  cannot  be  allowed  to  prevail.  We  are  satined  that  there  was 
no  such  failure  of  proof  as  could  justly  be  considered  a  bar  to 
the  plaintiff ^8  recoyeiy.  It  is  true,  that  the  agreement  found  bj 
the  referee  varies  from  that  set  forth  in  the  complaint,  but  it  does 
not  follow  that  the  variance  was  such  as  to  render  a  dismissal  of 
the  complaint  necessary  or  proper.  The  promise  of  the  defend- 
ants,  as  set  forth  in  the  complaint,  was  absolute,  as  found  by  the 
referee,  conditional ;  but  it  must  be  remembered,  that  the  condi- 
tion was  shown  to  have  been  fiilfiUed,  and  the  liability  of  the  de 
fendants  to  be  exactly  the  same  as  if  the  allegation  in  the  com- 
jdaint  had  been  literally  proved.  It  may,  therefore,  well  be 
doubted,  whether  this  variance,  as  it  could  not  by  possibility  have 
misled  the  defendants,  ought  not,  under  section  169,  to  have  been 
wholly  disregarded.  It  can  hardly  be  said  that  the  cause  of  ac- 
tion alleged  in  the  complaint  was  unproved  in  "  its  entire  scope 
and  meaning,"  and  if  not,  there  was  no  "  failure  of  proof"  within 
the  meaning  of  the  Code.    (Code,  §  171.) 

It  is  not  necessary,  however,  to  place  our  decision  upon  this 
ground,  since  there  is  another,  upon  which,  with  entire  satisfaction 
to  ourselves,  it  may  be  placed.  The  letter  of  the  defendants, 
stating  the  terms  of  the  arrangement  which  they  had  made  with 
Bailey  &  Brothers,  was  read  in  evidence  without  objection,  and  its 
contents — ^the  facts  it  proved — ^were  alone  sufficient  to  establish 
the  right  of  the  plaintiff  to  recover.  It  was  not  at  all  necessary 
to  prove,  in  addition,  that  the  notes  of  Bailey  &  Brothers^  taken 
under  the  arrangements,  had  been  in  fact  negotiated  or  paid; 
hence,  the  referee  might,  with  entire  safety,  have  rendered  a  de- 
cision in  favor  of  the  plaintiff  upon  the  evidence  before  him,  leav- 
ing it  to  the  court,  in  the  exercise  of  the  discretion  given  by  section 
173,  and  in  manifest  furtherance  of  justice  to  sustain  a  judgment^ 
upon  his  report,  by  so  amending  the  complaint  as  to  conform  its 
allegations  to  the  facts  as  proved,  and  such,  in  our  opinion,  is  the 
course  that  the  referee  ought  to  have  followed,  such  the  deci^on 
he  ought  to  have  made. 

The  judgment  appealed  from  must,  therefore,  be  reversed,  and 
there  must  be  a  new  trial,  with  costs  to  abide  die  event  K  the 
plaintiff  so  elect  the  order  for  a  reference  will  be  vacated. 
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Clakk  and  McConnin  v.  J.  Dearborn,  impleaded  with  A. 

Dearborn. 

When  ODe  member  of  a  firm  makes  a  note  in  the  firm's  name,  and  puts  it  in  elron- 
lation,  and  it  is  shown  that  it  was  made  without  the  knowledge  or  consent  of 
the  other  partner,  and  for  a  matter  not  relating  to  the  partnership  bueiness,  an 
indorsee  cannot  recover  against  the  latter,  without  proof  that  he  took  it  before 
maturity,  in  good  faith,  and  for  yalue.  Evidence  that  such  note  with  other» 
was  ''  passed  to  the  plaintiffs  for  goods  sold,"  and  that  "  these  notes  were  left 
with  the  plaintiffs  as  collateral  security,"  is  not  sufficient  to  establish  that  the 
plaintiffs  parted  with  the  goods  on  the  credit  and  security  of  the  notei 

The  same  is  true  as  to  a  note  made  by  one  member  of  a  firm,  in  the  firm's  nam%, 
after  its  dissolution,  and  lent  to  the  payees,  without  the  authority  or  consent  of 
the  other  partner. 

When  a  note  thus  made  comes  into  the  hands  of  an  indorsee  for  value,  it  is  a  ques- 
tion of  fact  for  the  jury,  whether  such  indorsee  took  it  with  notice  of  the  dis- 
solution of  the  firm. 

Hie  fiict  that  an  account  which  had  been  opened  with  a  bank,  in  the  firm's  name^ 
during  its  existence,  was  continued  in  such  name  to  the  date  of  the  note,  cannot 
be  proved  by  parol,  without  producing  the  books  of  the  bank,  or  connecting 
the  defendant,  not  signing  or  assenting  to  the  note,  with  such  subsequent  tran- 
sactions. The  books  themselves  are  the  best  evidence  of  the  dates  of  the  en- 
tries, and  of  the  contents  or  terms  of  such  entriesw 

The  jury  should  dispose  of  all  controverted  questions  of  fact,  and  when  a  verdict 
is  taken  subject  to  the  opinion  of  the  court  at  General  Term,  it  should  be  on 
questions  of  law  only.  And  although  liberty  be  reserved  to  the  court  to  find 
the  facts,  it  cannot  at  General  Term  undertake,  with  propriety,  to  do  so,  es- 
pecially if  it  be  found  in  fietvor  of  a  party  who  has  been  permitted  to  give  in- 
competent testimony  against  the  objection  and  exception  of  the  adverse  party, 
and  the  finding  must  be  founded,  in  part,  on  such  evidence. 

(Before  Duxa,  Bosworth  and  Woodbuft,  J.J.) 
Dec  1,1866;  Feb.  14,1867. 

This  action  came  before  the  court,  at  General  Tenn,  on  a  rer- 
dict  taken,  subject  to  the  opinion  of  the  court,  for  the  plaintiflfe. 
It  was  brought  on  a  note  alleged  to  have  been  made  by  the  de- 
fendantSj  in  their  firm  name  of  "  J.  &  A.  Dearborn  &  Co.,"  dated 
at  the  city  of  New  York,  the  28th  day  of  December,  1853,  payable 
four  months  after  its  date,  to  the  order  of  D.  0.  Ketchum  &  Co., 
for  $706.81,  and  to  have  been  indorsed  by  the  payees,  and  to 
liave  become  the  property  of  the  plaintiff  for  value  uaid  lor  it 
before  it  was  due. 
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The  answer  of  John  Dearborn,  who  alone  defended,  averred 
that  the  defendants  did  not  make  the  note ;  that,  at  the  time  it 
was  made,  Alexander  Dearborn,  the  other  defendant,  was  not  his 
partner,  and  that  there  was  then  no  such  firm  as  *^  J.  &  A.  Dear- 
born," and  put  in  issue  the  indorsement  of  the  note  by  the  pay- 
ees, and  the  plaintiffs'  ownership  for  value.  It  also  averred  that 
the  note  was  made  by  Alexander  Dearborn,  at  the  request  of,  and 
for  the  accommodation  of  the  payees,  and  without  any  authority 
given  to  Alexander  Dearborn  to  bind  John  Dearborn,  or  make 
him  liable  by  reason  thereof 

The  action  was  tried  before  Slosson,  J.,  and  a  jury,  on  the  19th 
of  March,  1855. 

It  was  proved  that  the  firm  of  J.  &  A.  Dearborn  was  dissolved 
on  the  1st  of  February,  1853 ;  that  Alexander  Dearborn  made  the 
note  without  consideration,  and  to  accommodate  the  payees,  and 
delivered  it  to  D.  0.  Ketchum,  one  of  such  payees.  The  evidence 
as  to  the  transfer  of  it  to  the  plaintiff,  and  as  to  the  consideration 
paid  by  them  for  it^  was  that  of  D.  0.  Ketchum,  and  is  as  fol- 
ows :  He  said, — 

"  I  passed  this  note  to  the  plaintiff  with  other  notes ;  in  all,  the 
sum  of  one  thousand  dollars,  for  goods  sold  to  us  by  the  plaintiff. 

"  Q.  Were  these  notes  left  with  plaintiflfe  as  collateral  security? 

[Question  objected  to  by  the  plaintiffs'  counsel.  Objection 
overruled ;  and  to  the  decision  in  that  behalf  the  counsel  for  plain- 
tiffs then  and  there  duly  excepted.] 

"^.  They  were." 

This  was  the  whole  evidence  on  that  point 

To  show  that  the  defendants  had  done  acts,  in  the  firm  name  of 

&  A.  Dearborn,  after  the  1st  of  February,  1853,  in  addition  to 
other  evidence  given,  the  plaintiffs  called,  as  a  witness, 

Robert  Leonard^  who,  being  duly  sworn,  deposed  as  follows: — 
"  I  was  a  book-keeper  in  the  Butchers'  and  Drovers'  Bank  in  the 
year  1855,  in  and  previous  to  the  month  of  December  of  that 
year;  I  knew  of  an  account  being  kept  there  of  J.  &  A.  Dear- 
bom,  but  not  of  the  firm. 

"  To  how  late  a  day  did  you  know  of  such  an  account  being 
kept  in  the  bank  ? 

[Objected  to  by  the  counsel  for  defendant  John  Dearborn,  on  the 
ground  that  the  books  df  the  bank,  in  which  the  account  is  kept, 
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should  be  produced,  and  that  John  Dearborn  should  first  be  person- 
ally identified  or  connected  with  the  account.  The  objection  was 
overruled  and  the  question  allowed,  and  to  the  decision  in  that  be- 
half the  counsel  for  said  defendant  then  and  there  duly  excepted.] 

"J..  The  account  was  kept  until  the  81st  day  of  August, 
1864 ;  it  might  have  existed  several  years  previous  to  my  going 
there ;  I  kept  the  account  fixDm  July,  1853,  to  81st  of  August^ 
1854;  I  don't  know  who  constituted  that  firm,  nor  can  I  say 
when  the  account  commenced." 

The  plaintiffs  were  not  shown  to  have  had  any  dealings  with 
the  defendants'  firm,  which  the  witnesses  sometimes  spoke  of  as 
J.  &  A.  Dearborn  &  Co.,  and  sometimes  as  J.  &  A^  Dearborn;  and 
no  notice  of  its  dissolution  was  shown  to  have  been  published  in 
any  newspaper. 

The  printed  case  states,  that  on  the  evidence  being  closed,  the 
court  directed  the  jury  to  find  a  verdict,  by  consent  of  parties, 
for  the  plaintiff  in  seven  hundred  and  forty-nine  dollars  and 
eleven  cents  damages  and  costs,  subject  to  the  opinion  of  the 
court,  at  a  General  Term  thereof,  on  the  questions  of  law,  and 
also  as  to  the  fects,  as  if  they  were  before  a  jury,  (except  as  to  the 
fact  specially  found  by  the  jury,  under  the  question  specially  pro- 
pounded, as  to  which  the  finding  of  the  jury  was  to  be  conclusive) 
with  liberty  to  turn  the  case  into  a  bill  of  exceptions  or  special 
verdict. 

The  court  also  charged  the  jury,  and  directed  them"  to  answer 
the  following  question : 

At  the  time  of  the  making  of  the  note  in  question,  December 
28th,  1858,  did  D.  O.  Ketchum  know  of  the  dissolution  of  J.  k 
A.  Dearborn  &  Co.,  and  of  the  withdrawal  of  Alexander  f5rom  the 
firm? 

The  jury  answered,  Yes ;  and  thereupon  found  for  the  plaintiflfe, 
as  directed  by  the  court,  and  the  verdict  was  entered  accordingly. 

Thaddeus  H.  Lane^  for  plaintiffs. 

John  OraJuim^  for  defendant. 

By  the  Coubt.  Boswobth,  J. — ^The  note,  on  which  tln3  ac- 
tion was  brought^  bears  the  copartnership  name  of  "  J.  k  A.  Dear- 
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bom,"  and  is  dated  the  28th  of  December,  1858.  That  partner- 
ahip  was  dissolved  on  the  1st  of  February,  1863.  The  note  was 
made,  and  the  partnership  name  signed  to  it,  by  Alexander  Dear- 
bom,  without  the  knowledge  or  assent  of  John  Dearborn.  The 
note  was  made  for  the  accommodation  of  D.  O.  Ketcham  &  Co., 
the  payees.  D.  0.  Ketchum,  who  received  it  from  Alexander  Dear- 
born, and  who  indorsed  and  passed  it  to  the  plaintijB^  knew  when 
he  took  it  that  the  firm  of  J.  k  A.  Dearborn  had  been  dissolved. 

K  there  were  no  other  obstacle  to  a  recovery,  the  plaintiflfe 
would  be  required  to  prove,  in  order  to  maintain  their  action,  that 
ihey  took  it  in  the  regular  course  of  business,  and  paid  value  for 
it  The  only  evidence  on  this  point  is,  that  "  D.  0.  Ketchum  k 
Co.  passed  this  and  other  notes  to  the  plaintiff  amounting  in  all 
to  the  sum  of  $1000,  for  goods  sold  to  his  firm  by  the  plaintiflBi 
These  notes  were  left  with  the  plaintiff  as  collateral  security." 

This  evidence  does  not  show  that  the  goods  were  sold  and  de- 
livered on  the  security  of  these  notes.  K  the  notes  were  trans- 
ferred after  the  sale  and  deliveiy  of  the  goods,  as  security  for  a 
pre-existing  indebtedness,  the  plaintifis  are  not  holders  for  value, 
within  the  meaning  of  the  rule,  which  protects  a  bona  fide  holder 
for  value,  against  a  defence  based  upon  the  fact,  that  the  note  was 
made  by  one  partner  without  the  knowledge  or  consent  of  the 
other,  for  a  matter  in  nowise  connected  with  the  business  of  the 
copartnership. 

The  burthen  of  proof  was  on  the  plaintiffs.  The  facts  were  all 
within  their  own  knowledge,  and  the  evidence  of  them  within 
their  own  control.  The  only  witness  examined  upon  the  pointy 
and  he  was  a  party  to  the  transfer,  could  have  testified  whether 
the  goods  were,  in  fact;  sold  and  delivered  on  the  credit  of  the 
notes.  All  that  he  said  is  entirely  consistent  with  the  feet,  that 
the  notes  were  transferred  after  the  sale  and  delivery  of  the  goods, 
to  secure  a  pre-existing  debt  He  does  not  say  that  this  is  not  the 
troth  of  the  transaction. 

He  does  not  say  the  notes  were  received  as  payment  His  tes- 
timony is  express  that  they  were  left  as  collateral  security.  He 
does  not  testify  that  they  were  left  when  the  goods  were  pur- 
chased, or  that  they  were  then  agreed  to  be  left  as  security  for  the 
payment  of  the  goods,  and  were  subsequently  transferred  in  pu]> 
0aance  of  that  agreement    At  least,  that  much  he  was  required 
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to  prove,  and  not  having  proved  it,  he  is  not  entitled  to  recovOT 
foT  that  reason,  if  there  were  no  other. 

The  evidence  given  does  not  justify  the  inference,  in  favor  of  a 
party  who  was  bound  to  establish  the  fact  afl&rmatively,  that  the 
plaintiflfe  parted  with  the  property  on  the  credit  and  security  of 
the  note. 

But  even  if  the  plaintiff  paid  value  for  the  note,  or  parted  with 
the  property  on  the  credit  and  security  of  the  note,  it  would  then 
become  important  to  determine,  whether  they  took  it  without  no- 
tice of  the  dissolution  of  the  firm  of  J.  &  A.  Dearborn.  The 
plaintiffs  are  not  shown  to  have  had  any  dealings  with  the  firm. 
No  notice  of  its  dissolution  was  published  in  any  newspaper.  It 
then  became  important  to  ascertain  in  what  manner  the  members 
of  the  firm  had  conducted  after  the  dissolution  took  place.  Nearly 
eleven  months  intervened  between  the  time  of  the  dissolution  and 
the  date  of  the  note.  The  acts  of  the  parties  may  have  been  such 
as  to  justify  the  inference,  that  the  feet  of  the  dissolution  of  the 
firm  had  become  as  notorious  as  that  of  its  previous  existence. 

And  the  acts  of  the  parties  may  have  been  such  as  to  justify  the 
inference,  that  the  fact  of  the  dissolution  had  not  become  gener- 
ally known,  and  that  knowledge  of  it,  in  all  reasonable  probability, 
was  possessed  by  those  persons  only,  to  whom  actual  notice  had 
been  given. 

Among  other  evidence,  given  to  prove  that  the  facts  of  the  case 
were  consistent  with  the  latter  hypothesis  only,  Robert  Leonard,  a 
book-keeper  of  the  Butchers'  and  Drovers'  Bank,  testified  that 
"J.  &  A.  Dearborn,"  kept  an  account  in  that  bank  down  to  the 
81st  of  August,  1854. 

After  he  had  testified  that  he  knew  an  account  of  J.  &  A.  Dear- 
born was  kept  in  that  bank,  he  was  asked  this  question :  "  To  how 
late  a  day  did  you  know  of  such  an  account  being  kept  in  the 
bank  ?" 

The  counsel  for  John  Dearborn  objected  to  the  question,  on  the 
ground  that  the  books  of  the  bank  in  which  the  account  is  kept 
should  be  produced,  and  that  John  Dearborn  should  first  be  per- 
sonally identified  or  connected  with  the  account.  The  objection 
was  overruled,  and  the  question  allowed  to  be  put,  and  the  coun- 
sel of  John  Dearborn  then  duly  excepted  to  the  decision. 

This  decision,  for  all  practical  purposes,  allowed  parol  evidence 
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to  be  given  of  the  contents  of  the  books.  The  witness  was,  in  ef- 
fect, asked  to  state,  and,  in  fact,  did  state,  the  dates  of  the  entries, 
notwithstanding  the  objection  that  those  facts  could  only  be  proved 
by  the  books  themselves. 

If  it  be  assumed  that  competent  proof  of  the  fact  of  the  entries 
would  make  them  evidence,  that  such  transactions  as  they  indi- 
cated had  been  had  between  the  bank  and  the  late  firm  of  J.  &  A. 
Dearborn,  at  the  times  the  entries  bear  date,  without  showing  that 
the  acts  which  they  recorded  had  been  done  by  one  of  that  firm, 
it  is  quite  clear,  as  we  think,  that  the  books  were  the  best  evidence 
of  the  date  of  the  entries,  and  of  the  contents  of  the  entries  them- 
selves. 

The  objection  having  been  taken,  that  the  books  were  not  pro- 
duced, and  that  parol  proof  of  their  contents  could  not  be  allowed, 
we  think  the  Judge  erred  in  admitting  the  evidence. 

Even  if  the  court  would  consent  to  find  the  facts,  which  should 
have  been  found  by  a  jury,  and  if  it  should  find  that  the  plaintiflfe, 
when  they  took  the  note,  had  no  knowledge  of  any  facts  and  cir- 
cumstances which  should  have  induced  them,  as  men  of  ordinary 
caution  and  prudence,  to.  suspect  that  a  dissolution  had  taken 
place,  as  such  fact  would  be  found  in  part  upon  incompetent  evi- 
dence, which  has  been  received  against  the  objection  and  excep- 
tion of  the  defendant,  our  judgment  would  be  erroneous,  if  in  figivor 
of  the  plainti£&. 

Whether  the  plaintiffs  had  knowledge  of  the  dissolution  of  the 
firm,  if  they  had  previously  heard  of  its  existence,  was  a  question 
of  fact  for  the  jury. 

The  defendant  was  undoubtedly  bound  to  show,  as  against  the 
public,  that  notice  of  the  dissolution  had  been  published,  or  such 
acts  as  were  equally  well  calculated  to  apprise  the  community  of 
that  fact. 

As  illegal  evidence  was  admitted  against  the  objection  of  the 
defendants,  and  no  judgment  can  be  given  for  the  plaintiffs  on  the 
finding  of  any  fact  in  their  favor,  in  proof  of  which  such  evidence 
was  admitted,  the  verdict  must  be  set  aside,  and  a  new  trial 
granted,  with  costs  to  abide  the  event 
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City  op  New  York. 

The  oorporatioB  of  the  city  of  New  York  have  fall  authority,  nnder  their  charter, 
to  establish  public  markets  and  market-places  in  any  location  where,  in  their 
Judgment,  the  interests  or  convenience  of  the  public  will  be  pi*omoted  by  the 
measure. 

The  owners  of  houses  and  lots  upon  a  market-place  hold  in  subordination  to  the 
right  and  duty  of  the  corporation,  to  do  whatever  is  necessary  for  the  mainten- 
ance of  the  market 

Such  owners  must,  therefore,  submit  to  whatever  inconveniences  and  losses  may 
result  to  them  from  a  just  exercise  by  the  corporation  of  its  powers  and  au- 
thority. 

When  the  rebuilding  or  repairing  a  market  requires  a  temporary  obstruction  in  the 
street  or  passage  in  the  market-place,  the  public  and  adjacent  owners  roust  sab- 
mit  to  the  inconvenience  in  consideration  of  the  paramount  interests  of  the  pub- 
lic, for  whose  use  public  markets  are  established  and  maintained. 

An  adjacent  owner  may  be  entitled  to  maintain  an  action  for  damages  against 
the  corporation,  where  the  obstruction,  taking  into  view  the  nature  of  the  work 
to  be  done,  and  the  necessity  of  providing  in  the  market-place  suitable  accom* 
modations  for  those  having  the  right  of  selling  provisions  in  the  market,  is  un- 
necessary and  unreasonable,  or  when  it  creates  a  nuisance  more  noxious  and 
offensive  than  is  ordinarily  incident  to  a  market-place  when  kept  in  proper  order 
and  condition  for  market  purposes,  or  when  the  obstruction  is  continued  beyond 
a  reasonable  time ;  but  whether,  upon  all  or  any  of  these  grounds,  the  plaintiff, 
in  such  an  action,  is  entitled  to  recover,  is  a  question  of  fact  for  the  determina- 
tion of  the  jury. 

MM,  that  upon  the  trial,  these  questions,  upon  the  evidence  that  had  been  given, 
*  ought  to  have  been  submitted  to  the  jury,  and  that  the  Judge  erred  in  giving 
to  the  jury  a  peremptory  direction  to  render  a  verdict  for  the  plaintiff  for  the 
damages  claimed. 

Upon  the  trial,  evidence  was  admitted  to  show  the  amount  of  the  loss  Sustained  by 
the  plaintiff  in  his  business,  as  the  keeper  of  a  refectory,  by  proving  the  actual 
diminution  of  his  receipts,  and  the  increase  of  his  expensep,  during  the  continu- 
ance of  an  obstruction  created,  by  authority  of  the  defendants,  in  the  street  in 
front  of  his  dwelling,  and  by  connecting  the  loss  thus  resulting  with  the  ob- 
struction, as  its  necessary  or  probable  cause,  and  the  Judge  instructed  the  jury 
that  the  plaintiff  was  entitled  to  recover  as  part  of  his  damages  the  loss  thus 
proved,  and  was  not  bound  or  Umited  to  show  what  particular  persons  had 
withdrawn  their  custom  from  the  plaintiff  in  consequence  of  the  existence  and 
continuance  of  the  obstruction. 

Mdd,  that  had  the  plaintiff  made  out  his  title  to  recover  at  all,  the  evidence  in 
question  was  properly  admitted,  and  the  instruction  given  to  the  jury  entirely 
correct,  the  case  belonging  to  a  class  in  which  the  loss  of  profits  is  a  proper 
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New  trial ;  costs  to  abide  event 

(Before  Dnxa,  Boswobth,  and  Woodhutf,  J.J.) 
Deoember  1,  1866;  February  14, 1867. 

Motion  on  the  part  of  the  plaintiff  for  judgment  upon  a  ver- 
dict in  his  favor,  taken  subject  to  the  opinion  of  the  court  at 
Gteneral  Term,  upon  Jthe  exceptions  stated  in  the  case,  upon  which 
the  motion  was  made,  to  the  ruling  and  charge  of  the  Judge  upon 
the  trial. 

The  nature  of  the  action,  (which  was  tried  before  Duer,  J.,  and 
a  jury,  in  Januaiy,  1866,)  the  tenor  of  the  pleadings,  the  &ct8  in 
evidence,  and  the  questions  of  law  arising  upon  the  exceptions, 
sufficiently  appear  in  the  opinion  of  the  court. 

A.  J.  Wtllardj  for  the  plaintiff. 

WUcoxson,  for  the  defendants. 

By  the  Court.  Woodruff,  J. — ^The  complaint  herein  avers 
that  the  plaintiff  is  the  occupant  of  certain  premises  situated  upon 
Catharine  slip  in  this  city,  used  as  a  refectory  and  lodging-house. 
That  the  premises  are  situated  directly  opposite  to  a  public  market 
and  near  to  a  public  ferry,  and  "  that  the  street  has  been,  was,  and 
is  a  great  public  thoroughfare."  That  the  prosecution  of  the 
plaintiff's  business  and  the  public  health  and  convenience  required 
that  "  the  said  street"  should  be  kept  free  and  clear  of  and  jfrom 
all  permanent  obstructions  of  every  kind. 

The  complaint  then  proceeds  to  charge  the  defendants  with 
having  erected,  or  caused,  or  permitted,  or  ordered  and  directed  to 
be  built  upon  and  about  the  side-walk  and  street  adjoining  the 
plaintiff's  premises,  divers  stalls  for  the  sale  of  meat,  vegetables, 
and  other  articles  usually  sold  at  markets,  amounting  to,  being, 
and  constituting  an  appropriation  of  the  public  street,  to  the 
plaintiff's  injury,  etc.  It  states  the  continuance  of  those  stalls 
and  their  use  for  the  purposes  aforesaid,  by  various  persons,  from 
June  29th  to  September  25th,  1854. 

That  the  effect  was,  to  obstruct  the  side-walk,  render  the  street 
inconvenient  for  use,  collect  around  the  plaintift''s  premises  garbage 
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and  filth,  offensiye  and  injurious^  eto.,  and  in  other  ways  stated,  in- 
teifering  with,  suspending,  interrupting,  and  obstructing  the  due 
prosecution  of  the  plaintiff's  business  by  keeping  away  his  patrons 
and  visitors,  etc. ;  whereby  he  lost  gains,  profits,  etc.,  etc.,  and  is 
damaged  to  the  amount  of  two  thousand  dollars. 

The  defendants  answer  by  a  general  denial  of  all  the  plaintiff's 
allegations. 

Upon  the  trial,  the  jury  were  instructed  unqualifiedly  in  these 
terms :  "  The  plaintiff  is  entitled  to  recover^  and  you  have  only 
to  assess  the  damages." 

The  defendants  having  put  in  issue  all  the  allegations  in  the 
plaintiff's  complaint,  the  latter  was  bound,  in  order  to  entitle  him* 
self  to  such  an  instruction,  to  establish,  by  evidence  uncontro- 
yerted  and  admitting  of  no  reasonable  doubt,  every  fact  essential 
to  his  right  to  recover.  We  think  the  case,  as  disclosed  by  the 
evidence,  did  not  warrant  any  such  peremptory  direction. 

The  evidence  showed,  without  contradiction  and  without  any 
controversy  or  question,  that  the  plaintiff's  premises  were  situated 
on  a  market-place  in  the  city  of  New  York,  having  a  passage 
along  the  front  of  the  premises,  and  a  side-walk.  Whether  such 
passage  was  ever  laid  out  as  a  street  or  highway,  or  how  or  when, 
was  in  no  wise  proved  nor  attempted  to  be  proved. 

The  proper  inference,  from  the  language  of  the  witnesses  is,  that 
this  passage  was  used  as  a  street  between  the  front  of  the  plain- 
tiff's house  and  the  market,  and  used  as  such  not  only  by  the 
plaintiff  and  his  customers,  but  by  passengers  to  and  from  the 
ferry  at  the  foot  thereof  at  the  East  Eiver.  But  whether  it  was 
an  ancient  highway,  or  a  street  opened  as  such,  or  simply  an  open 
space  appropriated  for  a  market-place — its  use  as  a  street  being 
only  incidental  and  subordinate  to  its  use  for  the  main  object  to 
which  it  was  appropriated,  viz.,  the  purposes  of  the  market — ^the 
plaintiff  did  not  show. 

The  evidence  also  showed  that  the  reason  for  the  temporary 
obstruction  of  this  passage  and  side-walk  was  the  rebuilding  of 
the  market  The  defendants  were  the  proper  party  to  cause  such 
rebuilding,  and  whose  duty  it  was,  if  the  public  convenience  re- 
quired it,  to  rebuild  and  repair;  and  from  the  authority  and  duty 
of  the  defendants  to  provide,  repair,  rebuild,  and  superintend  the 
public  piarl^ets,  results  the  inference  that  it  was  done  by  their 
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authority,  when  their  ordinary  agents  and  officers,  the  superin- 
tendent of  streets,  superintendent  of  markets,  and  clerk  of  the 
market,  are  shown  to  have  been  acting  in  the  matter. 

It  is  quite  clear  that  under  their  charter  the  defendants  have  all 
needful  authority  for  this  purpose,  and  that  the  owners  of  houses 
and  lots  upon  a  market-place  hold  in  subordination  to  the  right 
and  duty  of  the  defendants  to  do  whatever  is  necessary  for  the 
maintenance  of  the  market,  and  they  must  submit  to  whatever 
inconveniences  necessarily  result  from  the  exercise  of  this  au- 
thority. The  location  selected  by  the  present  plaintiff  had  its  ad- 
vantages and  its  disadvantages;  its  contiguity  to  the  market- 
place, where  'multitudes  resorted  daily,  rendered  it  valuable  for 
the  purposes  of  the  plaintiff's  business.  He  suffers  no  wrong  i^ 
while  he  gathers  the  fruits  of  this  incidental  benefit^  he  also  yields 
to  the  demands  of  the  public  and  realizes  the  disadvantages  of  his 
voluntary  location,  when  the  repairs  or  rebuilding  of  the  market 
necessarily  interrupt  or  diminish  the  gains  he  ordinarily  receivea 
If  the  rebuilding  of  the  market  required  a  temporary  obstruction 
of  the  street  or  passage  in  the  market-place  in  front  of  the  plain- 
tiff's premises  for  a  reasonable  time,  while  the  work  was  in  pro- 
gress, the  public  and  adjacent  owners  are  bound  to  submit  to  the 
inconvenience  for  the  sake  of  the  greater  and  paramount  welfare 
of  the  same  public  for  whose  use  the  public  markets  are  authorized 
by  law  to  be  built  and  maintained.  (City  Charter^  §  17 ;  Ordi- 
nances read  in  evidence;  WxQces  v.  The  Hungerford  Market  Cb.,  2 
Bing.  N.  C.  281.) 

This  view  of  the  subject  would  not  authorize  obstructions  which 
were  not  reasonable  under  the  circumstances,  taking  into  view  the 
work  which  was  to  be  done,  and  the  propriety  and  necessity  of 
providing  within  the  market-place  suitable  accommodations  for 
the  sale  of  provisions  during  the  progress  of  the  work ;  nor  would 
it  authorize  the  defendants  themselves  to  maintain  a  nuisance,  in 
the  sense  of  that  which  is  noxious  or  offensive,  beyond  what  is 
ordinarily  incident  ^to  a  market-place  when  kept  in  proper  order 
and  condition  for  market  purposes.  Nor  would  it  authorize  the 
continuance  of  such  obstruction  for  an  unreasonable  time. 

But  it  may  be  added,  that  there  is  nothing  in  the  proofe  in  the 
case  which  shows  that  the  market>place  in  question  was  not  so 
established,  and  of  such  a  character  that  the  defendants  may  noi 
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appropriate  the  whole  space  set  apart  as  a  market-place  to  tise  as 
such  by  the  erection  of  stalls  or  market-buildings  thereon,  if  in 
the  exercise  of  their  authority  they  determine  that  it  is  required 
by  the  public  interest  and  convenience.  And  in  respect  to  the 
acts  or  neglects  of  the  tenants  of  the  stalls,  by  which  the  stalls 
occupied  by  them  became  offensive,  the  question  of  the  defend- 
ants' liability  will  depend  upon  the  inquiry,  whether  they  have 
neglected  any  duty  which  they  owe  to  the  public  and  to  occupants 
of  the  neighborhood  to  see  to  it,  that  the  public  places  in  the  city 
are  kept  in  a  proper  condition. 

The  case  of  Lacour  v.  The  Mayor^  etc,  (8  Duer,  406,)  and  the 
authorities  there  cited,  may  be  profitably  consulted  for  the  prin- 
ciples bearing  upon  this  subject 

Assuming,  then,  that  the  rebuilding  of  the  market  was  done 
by  the  authority  of  the  defendants,  and  that  during  its  progress 
any  other  parts  of  the  market-place  might  temporarily  be  used 
for  market  purposes,  of  which  we  entertain  no  doubt ;  and  as- 
suming that  the  defendants,  under  the  evidence,  sufficiently  ap- 
pear to  have  authorized  the  erection  and  sanctioned  the  continu- 
ance of  the  sheds  complained  of,  we  think  that  the  ruling  upon 
the  trial  proceeded  upon  an  erroneous  assumption  in  regard  to  the 
defendants'  liability.  The  form  in  which  the  case  is  presented  to 
us  suggests  that  this  ruling  was  made  for  the  purposes  of  the  trial 
in  order  that  the  question  might  be  presented  to  the  General 
Term  for  more  deliberate  consideration. 

The  question  to  be  determined,  was  not  merely  whether  the 
passage  in  front  of  the  plaintiflf 's  house  was  obstructed,  but  also 
whether  access  to  his  premises  was  obstructed  unnecessarily  and 
unreasonably,  or  for  an  unreasonable  time ;  and  also,  if  the  right 
of  the  defendants  to  cause  the  obstruction  was  conceded,  or  ap- 
peared from  the  evidence,  then  whether  it  was  needlessly  offen- 
sive or  noxious,  and  the  defendants  caused  the  nuisance  in  this 
latter  sense,  or  neglected  any  duty  which  they  owed  to  the  plain- 
tiff by  not  abating  it,  if  it  proceeded  from  the  acts  or  neglect  of 
the  tenants  of  the  stalls  or  sheds,  and  the  same  was  for  these  rea- 
sons needlessly  injurious  to  the  plaintiff. 

During  the  erection  of  the  new  building,  we  cannot  doubt  the 
right  and  duty  of  the  defendants  to  continue  to  provide  proper 
places  for  the  sale  of  provisions  within  the  limits  of  the  market- 
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place  if  there  be  space  for  that  purpose,  and  if  this  be  done  for  a 
reasonable  time  only,  and  in  a  proper  manner,  the  plaintiff  and 
others  though  put  to  temporary  inconvenience,  and,  perhaps,  sub- 
jected to  pecuniary  loss,  have  no  right  of  action.  The  very  locar 
tion  they  have  selected  subjects  them  to  the  consequence  of  a 
rightful  exercise  of  the  defendants'  duty  and  authority  for  the 
public  good. 

In  regard  to  the  ruling  on  the  trial  in  receiving  evidence  to 
prove  the  plaintiff's  damages,  there  was  no  error,  if  the  defendants 
are  liable  at  all,  and  so  far  as  they  are  liable,  they  are  bound  to 
recompense  the  plaintiff  for  the  damages  even  necessarily  produced 
by  their  acts;  under  the  view  above  suggested. 

It  is  not  denied  that  loss  of  custom  is  a  proper  ground  of  re- 
covery. 

To  prove  this  was  the  object  and  direct  tendency  of  the  evidence. 
The  plaintiff  showed  the  actual  receipts  of  his  hotel  for  a  year  or 
more,  previous  to  the  obstruction  complained  o^  the  actual  daily 
receipts  during  the  continuance  of  the  obstruction,  and  again,  the 
actual  daily  receipts  for  some  months  after  the  obstruction  was  re- 
moved. 

This  furnished  the  means  of  computation  and  of  satis£GU)torily 
ascertaining  the  diminution  of  receipts.  He  also  showed  that  the 
expenses  were  in  the  same,  or  about  the  same,  ratio  to  the  receipts 
during  the  whole  period.  When  it  is  borne  in  mind  that  the 
plaintiff  kept  a  refectory  and  lodging-house,  the  resort  of  daily 
visitors  for  cheir  various  meals,  and  of  transient  persons  for  their 
lodgings,  it  is  difficult  to  suggest  any  other  mode  of  ascertaining 
the  effect  upon  the  plaintiff^s  business  than  this.  To  say  that  he 
must  prove  what  persons  were  prevented  visiting  his  house,  and 
what  meals  they  would  have  taken  and  paid  for,  is  to  suggest  a 
mode  of  proof  obviously  impracticable,  and  if  it  was  done,  it  would 
still  leave  the  same  inquiry :  what  would  have  been  the  profits 
upon  the  meals  they  took  and  paid  for  ?  which  is  now  olgected  to. 

The  loss  of  custom,  and  the  consequent  loss  of  profits,  is  the 
very  matter  to  be  recompensed  in  this  action,  and  the  cases  to 
which  we  are  referred,  in  which  loss  of  profits,  it  is  said,  cannot 
be  recovered  for,  are  not  analogous. 

In  De  Wint  v.  Wilts,  (9  Wend.  826,)  plaintiff  recovered  for  loss 
of  the  rent  he  had  been  accustomed  to  receive  for  a  house  he 
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had  erected  to  be  let  as  an  inn  or  tavern,  although  in  general,  in 
actions  for  breach  of  contract,  loss  of  profits  is  not  reooverable. 
(See  BlaThchard  v.  Ely^  21  Wend.  350 ;  Downie  v.  Potter,  5  Denio, 
S06;  Oiles  v.  aToole,  4  Barb.  261.) 

And  purely  contingent  or  speculative  profits,  it  is  sometimes 
said,  are  not  the  subjects  of  recovery.  This  is  a  somewhat  loose 
statement  of  a  proposition  which  does  not  exclude  all  reference  to 
probable  profits.  It  is  undoubtedly  true,  under  some  circumstances, 
in  every  sense,  e.  g.,  A  agrees  to  let  a  tavern-house  to  B,  and 
afterwards  refuses  to  give  a  lease.  The  actual  value  of  the  house, 
contrasted  with  the  sum  paid  or  to  be  paid,  therefore,  is  the  dam- 
age sustained ;  and  yet  the  elements  of  value  consist  in  location, 
good  wUl,  if  any,  the  long  habit  of  travellers  to  resort  to  a  weU- 
known  stand,  and  like  circumstances,  and  the  experience  of  the 
past  must  necessarily  enter  into  the  estimate  of  both  the  witnesses 
and  the  jurors.  On  the  other  hand,  if  a  house  be  hired  for  a  dwell- 
ing, the  cost  of  another  having  equal  advantages  is  the  only  guide 
in  determining  the  damages. 

One  who  fails  to  build  and  finish  a  house  within  a  time  specified 
in  his  contract,  renders  himself  liable  to  pay  what  the  use  of  the 
house  is  worth  during  the  period  of  delay,  and  not  the  possible  or 
probable  profits  of  a  business  which  a  man  may  or  may  not,  at 
his  option,  carry  on  within  it. 

Actions  on  the  case  for  consequential  damages,  caused  by  the 
defendant's  fraud  or  tort,  proceed  upon  a  more  liberal  view  of  the 
measure  of  compensation ;  e.  g.,  fraudulent  violation  of  an  agree- 
ment intended  to  preserve  the  good  will  of  a  business;  a  slander 
of  a  man  in  his  profession,  or  of  a  merchant  in  his  credit,  and  like 
cases  of  consequential  injury,  in  which  the  measure  of  damages 
is  not  necessarily  fixed  and  certain. 

The  value  of  goods  to  be  carried,  at  the  place  of  delivery. 

These  and  many  other  cases  necessarily  bring  the  subject  of 
profits  into  view. 

To  illustrate  this  precise  case,  suppose  a  tort  feasor  had,  on  a 
given  day,  by  some  wrongful  means,  prevented  any  customers 
visiting  the  plaintiffs  house,  can  it  be  doubted  that,  in  an  action 
for  the  consequential  damages,  he  would  be  liable  for  the  loss  sus- 
tained by  the  plaintiff  thereby?  I  think  not;  and  the  mode  of 
proving  the  loss  would  be  just  the  one  adopted  on  the  present  tiiaL 
D.— VL  21 
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In  Finch  v.  Brotvn,  (13  Wend.  601,)  the  Supreme  Court,  and, 
in  Fitch  v.  Livingston^  this  court  held  that  in  case  of  wrongful 
collision,  the  party  wrongfully  injured  could  not  by  a  proceeding 
by  attachment,  under  the  statute,  obtain  a  lien  for  any  thing  be- 
yond the  actual  injury  to  the  vessel  and  cost  of  repaire;  but  in 
both  cases  it  is  suggested,  that  in  an  action  on  the  case  for  con- 
sequential damages,  the  owner  may  recover  for  lass  of  earnings. 
See  Afastertan  Jk  Smith  v.  Brooklyn  (7  Hill,  61).  The  right  to 
recover  profits  that  are  the  immediate  and  direct  consequence  of 
even  a  breach  of  contract  is  sanctioned. 

The  case  of  Wilkes  v.  The  Hungerford  Market  Oo.,  (2  Bing.  N.  0. 
281,)  is  like  the  present,  and  warrants  the  recovery  of  the  dam- 
ages claimed. 

Iverson  v.  Moore,  (1  Ld  Raymond,  486,)  and  cases  therein  cited,  are 
to  the  like  purport ;  and  in  Lacour  v.  The  Mayor,  (3  Duer,  406,) 
above  referred  to,  the  right  to  recover  for  similar  damages  is  dis- 
cussed and  fully  recognized  by  this  court. 

Upon  the  ground  first  suggested,  a  new  trial  must  be  ordered; 
costs  to  abide  the  event  of  the  suit. 


Asa  Wilus  v.  John  Okseb,  Sheriffi 

The  complaint  stated  that  on  the  16th  of  November,  1854,  the  plaintiflT  was  tU 
owner,  as  mortgagee,  of  certain  articles  of  merchandise  partlcalarly  described, 
and  that  these  articles  on  the  14th  of  December,  in  the  same  year,  were  in  the 
possession  of,  and  in  a  store  occupied  by  the  mortgagor,  W.  R  Willis;  that  the 
snm  secured  to  be  paid  by  the  mortgage  was  payable  on  demand,  and  that 
prior  to  the  14th  of  December,  its  payment  was  demanded  and  refused ;  ths 
plaintiff  on  the  trial  offered  to  prove  that  the  possession  of  the  merchandise 
was  in  fact  changed,  on  the  16th  of  November,  by  its  delivery  to  him  on  that 
day,  but  the  court  were  of  opinion  that  the  variance  between  the  proof  co 
offered  and  the  allegations  in  the  complaint,  was  material,  and,  therefore,  ex- 
cluded the  evidence. 

Held,  that  there  was  a  reasonable  interpretation  of  the  allegations  in  the  com- 
plaint, by  which  the  suppoaed  variance  would  have  been  wholly  removed,  and 
that  this  interpretation  ought  to  have  been  adopted  on  the  trial ;  consequently 
that  the  proof  offered  ought  not  to  have  been  excluded. 

Held,  that  under  §  169  of  the  Code,  the  alleged  variance  ought  not  to  have  been 
deemed  material,  since  it  did  not  appear  that  the  defendant  had  been  actually 
misled  to  his  prejudice,  in  maintaining  his  defence,  and  there  was  no  affidavit 
to  that  effect 
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Held,  that  upon  the  evidence  in  the  case,  the  court  had  no  right  to  eondder  the 

question,  whether  the  mortgage  to  the  plaintiff  was  fraudulent  or  not 
New  trial  ordered,  costs  to  abide  the  event 

(Before  Dc]eb,  Boswokth  and  Woodrutf,  J.J.) 

Heard,  December  4 ;  decided,  February  14, 1867. 

Motion  on  behalf  of  the  plaintiflF  for  a  new  trial,  npon  a  case 
containing  exceptions  that  were  directed  to  be  heard,  in  the  first 
instance  at  General  Term. 

The  action  was  brought  to  recover  damages  for  an  alleged 
wrongful  seizure  and  sale  by  the  defendant,  under  order  of  his 
office  as  sheriff^  of  certain  goods  and  merchandise  belonging  to 
the  plaintiff. 

The  complaint  stated  that  the  plaintiff  on  or  about  November 
15th,  1854,  became  the  owner  of  certain  goods  and  merchandise, 
particularly  described,  by  virtue  of  a  mortgage  upon  the  same, 
for  $1000,  bearing  date  on  the  same  15th  day  of  November,  1854, 
and  on  that  day,  made,  executed,  and  delivered  to  the  plaintiff 
by  one  Wm.  B.  Willis;  that  the  same  mortgage  was  duly  filed, 
and  that  the  said  articles  of  merchandise  were  in  the  possession 
of,  and  situated  in  the  store  occupied  by  Wm.  B.  Willis,  in  Spring 
street,  in  the  city  of  New  York,  until  on  or  about  the  14th  day 
of  December,  1854 ;  that  the  sum  of  money  aforesaid  was  pay- 
able, by  the  terms  of  the  mortgage,  to  the  plaintiff  upon  demand, 
and  that  prior  to  the  said  14th  day  of  December,  its  payment  had 
been  demanded  by  the  plaintiff  and  refused ;  that  the  defendant 
on  or  about  the  14th  day  of  December,  then  being  sheriff  of  the 
city  and  county  of  New  York,  by  virtue  and  under  color  of  his 
office,  forcibly  and  wrongfully  took  possession  of  the  said  goods 
and  merchandise,  and  wrongfully  sold  and  disposed  of  the  same, 
although  forbidden  by  the  plaintiff,  and  having  notice  at  the  time 
of  the  plaintiff's  title  as  mortgagee  and  owner,  and  that  the  said 
goods  and  merchandise,  were  of  the  value  of  $1000,  for  which 
sum,  with  interest  and  costs,  the  complaint  demanded  judgment 

The  answer  of  the  defendant,  after  denying  specifically  the  al- 
legations of  the  complaint,  sets  up  as  a  separate  defence,  that  the 
goods  in  question  were  rightfully  seized  and  sold  by  the  defend- 
ant as  sheriff,  under  and  by  virtue  of  certain  executions  against 
W.  B.  Willis;  that  the  same  were  then  in  the  possession  of  the 
said  WOlis,  and  were  his  property,  or  that  he,  Willis,  had  an  in* 
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terest  th^^n,  liable  to  a  levy  and  sale  on  an  execution  against 
him. 

The  case  was  tried  upon  the  issues  made  by  the  pleadings  be- 
fore Slosson,  J.,  and  a  jury,  at  a  trial  term  in  December,  1855. 

Upon  the  trial,  the  mortgage  to  the  plaintiff  was  produced  and 
read,  and  its  execution,  delivery,  and  consideration  proved  The 
moirtgage  was  conditioned  to  be  void  if  the  mortgagor  should 
pay  to  the  mortgagee,  his  executors,  etc.,  on  demand,  the  full  sum 
of  $1000 ;  and  the  mortgage  also  contained  a  proviaion,  that,  in 
case  de&ult  should  be  made  in  the  payment  of  the  said  sum,  it 
should  be  lawful  for  the  mortgagee,  his  executors,  etc.,  to  take 
and  carry  away  the  goods  and  chattels  mortgaged,  and  to  sell  and 
diq)Ose  of  liie  same. 

The  plaintiff  then  offered  to  prove  by  Wm.  B.  Willis,  that  the 
possession  of  the  property  contained  in  the  mortgage  was  changed 
from  the  witness  to  the  plaintiff,  on  the  15th  of  November,  1854, 
the  day  on  which  the  mortgage  was  executed.  The  defendant's 
counsel  objected  to  this  testimony  on  the  ground  that  it  was  in 
conflict  with  the  allegation  in  the  complaint,  that  the  property  was 
in  the  possession  of  Wm.  B.  Willis  until  on  or  about  the  14th  day 
of  December,  1854.  The  court  excluded  the  evidence,  and  the 
plaintiff's  counsel  excepted  to  the  decision. 

The  counsel  for  the  plaintiff  then  offered  to  put  to  the  witness 
several  distinct  questions,  all  of  which  were  overruled  by  the 
court  upon  the  ground  that  the  object  in  each  was  to  show  that 
there  was  a  change  of  possession  on  the  15th  of  November.  In 
each  case  .the  plaintiff's  counsel  excepted  to  the  ruling  of  the 
court.  The  answer  of  the  witness,  to  the  questions  proposed, 
would  have  shown  the  nature  and  character  of  his  own  possession 
from  the  16th  of  November  until  the  14th  of  December. 

The  counsel  for  the  plaintiff  then  moved  to  amend  the  com- 
plaint by  inserting  an  allegation,  under  which  the  evidence  ex- 
cluded would  have  been  plainly  admissible.  The  motion  was 
denied,  and  the  counsel  excepted.  No  further  proof  being  offered 
on  the  part  of  the  plaintiff,  the  defendant  offered  to  prove  the 
judgments  and  executions  set  forth  in  his  answer,  but  the  Judge 
held  the  proof  to  be  unnecessary,  and  upon  the  motion  of  the  de- 
fendant's counsel,  dismissed  the  complaint  with  costs,  directing 
the  exceptions  to  be  heard  in  the  first  instance  at  General  Term. 
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J,  Oraliam,  for  the  plaintiff,  was  now  heard  in  support  of  the 
exceptions,  and  a  motion  for  a  new  trial.  He  contended  that 
there  was  no  contradiction  between  the  proof  offered  and  excluded, 
and  the  allegations  of  the  complaint ;  and  that  if  there  was  any 
variance,  the  amendment  for  which  he  had  moved  ought  to  have 
been  allowed,  as  there  was  no  affidavit  that  the  defendant  was  ao* 
tually  misled. 

E,  W,  Sloughton,  for  the  defendant,  insisted  that  the  variance 
between  the  evidence  excluded  and  the  allegations  in  the  com- 
plaint was  certain  and  fatal,  and  that  as  the  evidence,  if  admitted, 
would  have  changed  materially  the  issues  made  by  the  pleadings, 
the  Judge  upon  the  trial,  even  under  the  liberal  provisions  of  the 
Code,  had  no  power  to  grant  the  amendment  that  was  desired. 

The  counsel  also  insisted,  that  it  sufficiently  appeared,  from  the 
evidence  in  the  case,  that  the  mortgage  to  the  plaintiff  was  fraud- 
ulent  and  void. 

By  the  Court.  Duer,  J. — ^It  is  difficult  to  understand  upon 
what  ground  the  complaint  was  dismissed.  In  proving  the  exe- 
cution, deKveiy,  and  consideration  of  the  mortgage,  it  seems  to 
us  the  plaintiff  had  given  all  the  proof  that  in  the  first  instance 
would  be  required  to  entitle  him  to  recover.  There  is  no  pre- 
tence for  saying  that  the  mortgage  was  fraudulent  on  its  face,  and 
whether  it  was  rendered  so  by  the  continuance  in  possession  of 
the  mortgagor,  was  a  question  of  fact  for  the  determination  of 
the  jury.  Still,  as  it  does  not  appear  jfrom  the  case,  that  there 
were  any  exceptions  to  the  charge  of  the  Judge  on  the  trial,  we 
have  probably  no  right  to  place  our  decision  upon  the  ground 
that  has  been  stated,  especisdly  as  this  ground  was  not  insisted 
upon  by  the  counsel  for  the  plaintiff  upon  the  argument  before  us. 

We  proceed,  then,  to  the  main  question  actually  raised  by  the 
exceptions  on  the  trial,  and  to  which  the  argument  of  the  plain- 
tiff's counsel  was  confined,  namely,  whether  the  additionied  proof 
that  was  offered,  on  the  part  of  the  plaintiff,  ought  to  have  been 
excluded  ?  and,  afler  much  consideration,  we  are  satisfied  that  the 
proof  ought  to  have  been  admitted.  We  are  satisfied  that  if  ad- 
mitted, so  fer  from  contradicting,  it  would  have  been  entirely  con- 
sistent with  the  allegations  in  the  complaint  reading  those  fdlega« 
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tions  in  their  proper  connectioD,  and  giving  to  them  a  £ur  and 
reasonable  interpretation.  The  complaint  avera  that  the  plaintiff 
on  the  15th  of  November,  was  the  owner  of  the  property  mort- 
gaged, and  the  averment  may  well  be  construed  to  mean  that  he 
was,  on  that  day,  the  absolute  owner.  Hence,  the  averment  that 
follows,  that  Willis,  the  mortgagor,  was  in  possession  of  the  prop- 
erty from  the  date  of  the  mortgage  until  the  14th  of  December,  the 
day  on  which  the  sheriff  made  the  levy,  to  render  it  consistent  with 
the  previous  averment,  may  very  properly  be  understood  as  re- 
ferring to  a  possession  in  consistency  with,  and  in  subordination 
to,  that  of  the  plaintiff  as  owner.  In  other  words,  that  his  posses- 
sion was  merely  that  of  a  bailee,  or  agent,  of  the  plain  tiffl  The 
proof  that  such  was  the  true  character  of  his  possession,  might 
yery  properly  have  been  admitted,  under  the  offer  that  was  made, 
and  the  questions  that  were  proposed.  And  had  it  been  proved, 
upon  the  trial,  that  payment  of  the  mortgage  debt  had  been  de- 
manded, and  refused,  on  the  15th  of  November ;  that  the  goods, 
etc.,  mortgaged  were  then  delivered  to  the  plaintiff  as  owner,  and 
that  he  had  placed  the  mortgagor  in  possession,  as  his  agent  for 
the  sale  of  the  goods,  and  that  all  the  subsequent  sales  were  on  his 
account,  we  hold  that  it  would  be  impossible  to  say  that  the  proof 
would  not  have  been  consistent  with  the  very  words  of  the  com- 
plaint; and  it  is  equally  clear  that  it  would  have  entitled  the 
plaintiff  to  recover,  unless  the  defendant  had  then  proved  that  the 
mortgage  was  fraudulent  Such,  however,  might  have  been  the 
purport  of  the  evidence  that  was  offered  to  be  given,  and  which 
the  Judge  excluded. 

Again,  the  complaint  avers  that  the  payment  of  the  mortgage 
debt  was  demanded  by  the  plaintiff,  and  refused  by  the  defendant, 
prior  to  the  14th  of  December,  and  we  see  no  reason  to  doubt 
that,  under  this  averment,  and  the  offer  made  on  the  trial,  the 
plaintiff  might  have  shown  that  the  demand  and  refusal  of  the 
payment  of  the  debt  were,  in  fact,  made  on  the  16th  of  November. 
Had  this  proof  been  admitted,  it  would  have  shown  that,  from  that 
day,  the  right  of  the  mortgagor  to  retain  the  possession  of  the  prop- 
erty wholly  ceased,  and,  consequently,  from  that  day  he  had  no  lon- 
ger any  interest  in  the  property  that  could  properly  be  made  the 
subject  of  a  levy  or  sale,  under  an  execution  against  him.  Hence, 
the  proof  would  have  shown  that  the  defendant,  in  making  such 


NEW  YORK— FEBRUAEY,   1857.  827 

Willis  ▼.  Oraer. 

levy  and  sale,  was  a  mere  trespasser,  and,  as  such,  Decessarilj  lia- 
ble to  the  plaintiflf  for  the  value  of  the  property  levied  on  and 
sold.  It  would,  therefore,  have  thrown  on  the  defendant  the 
burden  of  justifying  his  acts,  by  proving  the  defence  set  up  in  his 
answer,  and  this  he  could  only  have  done,  by  showing  that  the 
mortgage,  as  against  the  execution  creditors,  was  firaudulent  and 
void.  It  follows,  we  think,  from  these  observations,  that  the  sup- 
posed variance  between  the  proof  that  was  excluded  and  the  alle- 
gations in  the  complaint,  which,  if  it  existed  at  all,  was  purely 
literal,  might  justly  have  been  deemed  immaterial,  as  the  case  stood 
when  the  evidence  was  offered  The  plaintiff  had  proved  all  that 
he  was  bound  to  prove,  in  order  to  maintain  his  action,  so  that  the 
only  issue  that  remained  to  be  tried,  was  that  of  the  validity  of 
the  defence  set  up  in  the  answer  and  the  burden  of  proving, 
which  rested  solely  on  the  defendant  It  does  not  appear,  nor  can 
we  understand  how,  the  reception  of  the  evidence  that  was  excluded 
could  here  have  misled  the  defendant  to  his  prejudice  in  maintain- 
ing his  defence,  and  no  proof  that  he  was  so  misled  was  given  or 
oftered.  (Code,  §  169.)  We  cannot  assent  to  the  allegation  that 
the  reception  of  the  evidence  would  have  changed  materially  the 
issues  made  by  the  pleadings.  The  continuance  in  possession  of 
the  mortgagor,  even  upon  the  supposition  that  it  was  as  mortgagor 
that  he  retained  the  possession,  was  consistent  with  the  terms  of 
the  mortgage,  and,  therefore,  raised  no  presumption  of  fraud  upon 
which  the  plaintiff  could  insist,  or  the  plaintiff  be  called  on  to 
repel. 

The  learned  counsel  for  the  defendant  strenuously  insisted,  that 
the  dismissal  of  the  complaint  by  the  court,  on  the  trial,  ought  to 
be  sustained,  upon  the  ground  that  it  suflSciently  appears,  from 
the  evidence  given,  that  the  mortgage  to  the  plaintiff  was  fraudu- 
lent and  void,  but  we  are  very  clearly  of  opinion  that  this  is  not  a 
question  that  can  now  be  entertained ;  the  mortgage  was  certainly 
valid  as  between  the  parties,  and  it  escaped  the  attention  of  the 
counsel  that  when  the  complaint  was  dismissed  there  was  no 
proof  that  there  was  any  creditor  of  the  mortgagor  by  whom  the 
validity  of  the  transaction  could  rightfully  be  questioned.  In 
saying  this  we  are  not  to  be  considered  as  intimating  that  the 
evidence  which  appears  in  the  case  was  sufficient  to  raise  even  a 
presumption  of  £paud.    Whether  the  continued  possession  of  the 
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mortgagor  was  of  such  a  character  as  to  warrant  this  presmnptioii, 
and  whether  the  presumption,  if  raised,  is  repelled  by  evidence 
of  the  good  faith  of  the  parties,  are  questions  of  &ct  which,  upon 
a  second  trial,  it  will  belong  to  the  jury  alone  to  determine 
Assuredly  they  are  not  questions  which  we,  as  a  court,  have  auy 
light  to  entertain  and  decide.  {Howland  y.  Wilktf  S  Sand  S.  C.  Si 
807 ;  Stuart  r.  Slater,  ante  p.  88.) 
There  must  be  a  new  trial,  with  costs  to  abide  the  event 


WiLMOT,  and  others  v.  Eichakdson,  and  others. 

A  p*r80B,  Bot  A  pAity  to  the  Botioii,  and  ^rho  is  rendered  ineompetent  as  a  witneai 
by  reason  of  an  agreement,  subsequent  to  the  transactions  in  question,  making 
Urn  a  partner  of  one  party  as  of  a  date  prior  to  their  occurrence,  may  be  ren- 
dered competent  by  an  absolute  assignment  of  all  his  interest  in  the  subject 
matter  of  the  action  and  in  the  business  of  his  firm  down  to  the  time  he  actu- 
aUy  became  partner,  on  being  also  released  by  his  partner  from  all  liability  to 
contribute  by  reason  of  the  claim  made  in  the  action,  and  on  being  fully  in- 
deomified  against  any  liability  connected  with  said  claim  or  action. 

The  plaintiffs  contracted  to  sell  to  one  Patterson  flour,  and  delivered  to  him  one 
thousand  eight  hundred  and  ninety-seven  barrels,  and  the  defendants  advanced 
to  him,  in  good  faith,  on  that  and  other  flour,  amounting  in  all  to  eight  thousand 
one  hundred  and  sixty- four  barrels,  large  amounts  from  time  to  time,  and  eon- 
signed  the  whole  to  their  Liverpool  house.  The  plaintiffs,  claiming  that  they 
had  been  induced  to  sell  to  Patterson  by  fraud  on  his  part,  after  a  discovery 
of  the  alleged  fraud,  and  with  knowledge  of  the  advances  made  by  the  defend- 
ants, and  of  their  claims  by  reason  thereof,  and  of  such  shipment  of  the  flour, 
received  an  order,  drawn  by  Patterson  on  the  defendants,  for  the  net  |»vceeds 
of  the  eight  thousand  one  hundred  and  sixty-four  barrels  of  flour,  less  the  de> 
fendants*  advances  and  charges,  delivered  such  order  to  the  defendants  and 
received  their  written  acceptance  thereof,  and,  when  such  flour  had  been  sold, 
received  of  the  defendants  and  receipted  for  the  net  proceeds  thereof  and  in 
full  of  such  proceeds,  as  per  their  acceptance  of  Patterson's  said  order. 

Held,  that  these  acts  amounted  to  a  ratification  of  the  transactions  between 
Patterson  and  the  defendants,  and  that  thereafter  the  only  liability  of  the  de- 
fendants to  the  plaintiffs  was  such  as  arose  out  of  the  written  acceptance  of 
Patterson's  order,  and  the  agreement  contained  therein. 

The  fact  that  the  defendants  had  had  other  large  transactions  with  Patterson  prior 
to  the  one  in  question,  was  not  competent  testimony  upon  the  trial  of  the  issue, 
whether  the  defendants  acted  in  good  faith  in  the  transactions  in  question.  It 
was  irrelevant,  and  its  admisuon  erroneous. 

A  witness,  whose  dutracter  has  been  impeached,  cannot  be  supported  by  the  testi- 
mony of  a  person  who  saw  him  for  some  six  months,  twelve  years  prior  to  the 
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trUl,  and  who  had  not  snbfleqaently  seen  him  until  within  stzmonthsofthetrialy 
and  had  never  heard  him  spoken  of  one  way  or  the  other,  to  the  effect  that,  he 
considered  him  a  credible  witneea,  To  receive  such  evidence  against  objection 
and  exception  is  erroneous. 

(Before  Ddkb,  Bo6wobth  and  Woodritff,  J.J.) 
December  6,  1866 ;  February  14,  1857. 

This  action  comes  before  the  court  on  exceptions  taken  by  the 
defendants  at  the  trial,  and  there  ordered  to  be  heard,  in  the  first 
instance,  at  the  Q-eneral  Term. 

John  Wilmot  and  Company  are  the  plaintiffs,  and  do  business 
in  the  city  of  New  York.  The  firm  of  Thomas  Bichardson  & 
Co.,  are  the  defendants,  and  do  business  in  the  same  city ;  that 
jSnn  consists  of  Thomas  Richardson,  James  Spence,  and  Edward 
H.  Paton.  The  defendants  also  did  business  at  Liverpool,  under 
the  firm  name  of  Sichardson,  Spence  &  Co.  Samuel  Nimmons 
became  a  partner  subsequent  to  the  transactions  in  question,  but 
at  the  time  thereof,  had  no  interest  in  the  business  of  the  defend- 
ant's firuL 

The  complaint  alleges  that  one  Walter  Paterson,  in  May,  1854, 
bought  of  J.  Wilmot  &  Co.  1897  bbls.  flour,  for  $15,104.87,  to 
be  paid  in  cash  on  delivery,  representing  that  it  was  for  Thomas 
Bichardson  &  Co.,  and  that  they  "were  to  advance  the  cash  for 
the  same."  That  J.  Wilmot  &  Co.,  on  the  11th  of  May,  delivered 
the  flour  on  board  ship,  and  on  the  12th  of  May  handed  ship's  re- 
ceipts to  Patterson,  relying  on  his  promise  to  get  the  money  from 
Thomas  Richardson  &  Co.,  and  at  once  pay  it  over.  That  on  the 
13th  of  May,  Patterson  paid  $5000,  stating  that  Thomas  Richardson 
&  Co.  refused  to  advance  as  they  had  promised.  That  Thomas 
Richardson  &  Co.  had  already  received  the  ship's  receipts  from 
Patterson,  and  J.  Wilmot  &  Co.  on  same  13th  of  May,  threatened 
them  to  stop  the  flour ;  but  they  replied  that  the  ship  had  already 
sailed,  and  that  they  need  not  be  alarmed,  as  the  money  would  be 
paid.  That  this  threat  and  response  were  repeated  on  15th  of  May. 
That  J.  Wilmot  met  Patterson  by  appointment,  at  Thomas  Rich- 
ardson &  Co.'s  office.  May  the  17th,  to  receive  the  money,  when 
Richardson,  claiming  to  be  busy,  requested  them  to  call  at  12 
o'clock.  That  Wilmot  called,  accordingly,  but,  in  the  interim,  Pat^ 
terson  had  been  suddenly  induced,  by  Thomas  Richardson  &  Co., 
to  sail,  and  had  sailed,  for  Europe.    That  Thomas  Richardson  k 
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Co.  then  oifered  to  pay  John  Wilmot  k  Co.  the  balance  which 
might  be  due  from  them  to  Patterson,  if  released,  which  offer 
John  Wilmot  &  Co.  declined.  That  Thomas  Eichardson  &  Co.  sub- 
sequently made  certain  payments,  leaving  a  balance  of  $7648.96. 
That  Thomas  Richardson  &  Co.  knew  all  the  facts,  and  contrived 
this  method  of  obtaining  payment  of  a  prior  debt  from  Pat- 
terson. 

The  defendants'  answer  first  puts  in  issue  the  whole  com-, 
plaint,  except  the  existence  of  their  own  firm,  and  that  Wilmot 
and  Patterson  called  when  Richardson  was  busy,  at  about  10 
o'clock,  A.  M.,  on  17th  of  May. 

The  defendants  answered,  secondly,  that  they  agreed  to  ad- 
vance Patterson  $7  per  barrel  on  flour  shipped  by  him  to  Rich- 
ardson, Spence  and  Co.,  of  Liverpool ;  that  between  28th  April 
and  12th  of  May,  1854,  he  accordingly  shipped  8164  barrels  flour, 
and  delivered  the  bills  of  lading,  &c.,  to  Thomas  Richardson  k 
Co.,  and  took  the  following  advances : 

1854,  April  29, $19,000  00 

May      1, 3,888  00 

8, 5,000  00 

"         8, 5,000  00 

"         9, 13,279  00 

"       10, 5,329  90 

"       12, 6,651  10 

That  on  the  17th  of  May,  1854,  they  accepted  Patterson's  order 
in  favor  of  Jno.  Wilmot  &  Co.  for  the  net  proceeds  of  the  8164  bar- 
rels of  flour,  after  deducting  advances  and  charges,  and  that  subse- 
quently, on  September  13th,  1854,  they  paid  over  such  net  bal- 
ance to  Jno.  Wilmot  &  Co.,  taking  their  receipt,  expressed  to  be 
"  balance  in  full  of  preceeds  of  sales  of  flour,  as  per  your  accept- 
ance of  Walter  Patterson's  order  in  our  favor." 

That  Thomas  Richardson  &  Co.  acted  in  good  faith,  in  the 
usual  course  of  business,  without  knowledge  whence  the  flour  was 
obtained,  and  that,  "  with  full  knowledge  of  all  the  circumstances," 
Jno.  Wilmot  &  Co.  sued  Patterson  for  the  price  of  the  flour. 

It  was  proved  that,  on  May  5th,  1854,  J.  Wilmot  &  Co.  sold  to 
Patterson  1897  barrels  of  flour,  at  $7.93i  per  barrel ;  total  price, 
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$16,104.87,  for  cash,  on  delivery  of  ships'  receipts.  200  barrels 
were  sent  by  them  on  board  of  the  Dacotah,  and  1697  on  board  the 
Washington.  Hull,  a  witness  for  the  plaintiflfe,  testified  that  the 
ship's  receipts  were  obtained  on  May  12,  and  further,  that  on  that 
day,  Patterson  sent  McKeon,  his  broker,  for  them ;  that  Mr.  Wil- 
mot declined  at  first  to  give  them  up,  but  gave  them  to  McKeon  on 
being  informed  that  "  Patterson  said  he  could  not  pay  for  the  flour 
till  he  got  the  receipts,  as  they  hadconsignedit  to  Thomas  Bichard- 
flon  &  Co.,  and  they  would  not  give  the  money  tiU  he  got  the 
receipts."  He  also  swore  that  he,  HuU,  gave  the  receipts  to 
McKeon,  and  told  him  to  go  with  Patterson,  and  not  to  deliver 
the  receipts  till  he  got  the  money. 

Patterson  was  also  sworn  for  plaintifis,  and  testified  that  it  was 
a  purchase  for  cash,  which  by  the  usage,  meant  cash  when  called 
for.  That  Wilmot  knew  he  was  consigning  flour  to  defendants' 
Liverpool  house  and  getting  advances.  That  he  received  $13,279 
as  an  advance  on  this  flour,  on  the  9th  of  May,  and  delivered  the 
bills  of  lading  on  the  12th  of  May.  Supposed  he  promised  the 
bills  of  lading  when  he  received  the  advance.  That  he  gave  them 
the  invoice  on  or  before  May  9,  1854. 

On  16th  of  May,  1854,  Thomas  Eichardson  &  Co.  rendered  to 
Patterson  a  complete  and  true  account  of  their  dealings  and  ad- 
vances ;  and  on  the  morning  of  the  17th,  Wilmot  saw  and  took  a 
copy  of  it  After  this,  and  on  17th  of  May,  Jno.  Wilmot  &  Co. 
obtained  from  Patterson  an  order  on  Thomas  Eichardson  &  Co. 
for  surplus  proceeds  of  8164  barrels  of  flour,  and  on  same  day  ob- 
tained Thomas  Eichardson  and  Co.'s  acceptance  of  it.  The  ac- 
count sales  of  the  Liverpool  house  were  given  in  evidence  by  the 
plaintifib.  And  it  was  proven  that  Jno.  Wilmot  &  Co.  received 
from,  the  defendants,  and  receipted  for  the  net  proceeds  according 
to  the  order  and  acceptance,  as  stated  in  the  answer. 

Eleven  witnesses  testified  that  Hull  was  of  bad  reputation  and 
unworthy  of  credit.  The  Judge  at  this  point  refused  to  hear 
any  more  impeaching  testimony,  and  after  some  supporting  proof 
refused  again.    Defendants  excepted  to  each  decision. 

The  bill  of  lading  for  the  200  barrels,  per  Docotah,  was  signed 
May  8,  1854.  Those  200  barrels  were  insured  by  Thomas  Eich- 
ardson &  Co.,  May  3,  1854 ;  and  the  1697,  by  the  Washington^ 
were  insured  May  8, 1854. 
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Patteraon  did  not  pay  J.  Wilmot  &  Co.  their  whole  demand 
By  some  unexplained  means  he  became  embarrassed  after  he  pur- 
chased, and  conceiving  that  it  would  be  some  advantage  to  him, 
or  for  some  other  reason,  concluded  to  go  Europe.  He  did  so  on 
17th  May,  at  noon.  J.  Wilmot  became  alarmed  on  the  16th  of 
May,  and  on  the  morning  of  17th  May,  went  with  Patterson  to 
Thos.  Richardson's  to  see  what  security  could  be  got.  Patteraon 
concealed  from  Wilmot  his  intent  to  go  Europe. 

An  unsuccessful  attempt  was  made  to  prove  that  Thos.  Bich- 
ardson  &  Co.  connived  at  this  secrecy  and  advised  the  departure. 

Patterson  had  known  Thomas  Richardson  &  Co.  five  or  six 
years,  and  had  known  J.  Wilmot  and  Co.  only  some  weeks.  And, 
by  way  of  raising  an  inference  of  some  fraud  or  collusion,  the 
plaintifiGs  were  allowed  to  prove  that  Patterson  had  had  exten- 
sive dealings  with  the  defendants ;  to  which  the  defendants  ex- 
cepted. 

Patterson  himself  testified  that  the  purchase  from  J.  Wilmot  k 
Co.  was  without  any  particular  stipulation  as  to  the  time  of  pay- 
ment. He  also  testified,  that  when  he  purchased  the  fiour,  and 
received  the  ships'  receipts,  he  honestly  intended  to  pay.  McKeon, 
the  broker,  being  absent  in  Europe,  was  not  examined.  Patteraon 
was  not  asked  any  questions  tending  to  confirm  Hall's  statement 
as  to  the  mode  of  obtaining  the  ships'  receipts,  or  any  special  de- 
livery of  them ;  and  he  expressly  swore  that  he  never  made  any 
false  or  deceitful  representations  to  the  plaintiflfe. 

The  plaintiifs  proved  by  Patterson,  that  when  he  went  to  Liver- 
pool, the  defendants'  house  there  seemed  to  expect  him.  He  had 
mentioned  it  to  defendants'  clerk  in  New  York,  (perhaps  at  the 
last  moment).  And  the  defendants  offered  to  read  the  letter  of 
theinNew  York  house  to  the  Liverpool  house,  on  the  17th,  stat- 
ing the  fact.    The  court  excluded  it,  and  the  defendants  excepted. 

On  the  20th  of  May,  1854,  the  plaintifife  prosecuted  Patteraon, 
by  attachment  on  contract,  in  the  Supreme  Court,  for  the  price  of 
the  flour.  J.  Wilmot's  affidavit,  in  that  case,  sworn  on  that  day, 
stating  the  sale  and  delivery  of  the  flour  to  Patterson,  was  given 
in  evidence.  The  fraud  alleged  was,  in  secretly  departing  with 
intent  to  defi:aud  J.  Wilmot  &  Co.,  and  other  creditors,  or  avoid 
process. 

The  Judge,  in  the  course  of  his  charge,  said,  that  '^on  a  &ir 
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oonsideration  of  the  evidencse,  there  was  no  fraud  on  the  part  of 
the  defendants,  nor  on  the  part  of  Patterson,  in  D[iaking  the  pur- 
chase." 

He  put  the  plaintiflfs*  claim  to  the  jury  on  the  point  of  a  con- 
ditional deliyery.  He  said  that  defendants  had  acted  indiscreetlj 
in  parting  with  their  money  three  days  before  they  received  the 
bills  of  lading ;  that  if  they  had  paid  over  the  money  after  receiv* 
ing  the  bills  of  lading  they  would  not  be  chargeable. 

In  instructing  the  jury  as  to  a  conditional  delivery,  he  presented 
the  question  thus :  "  Did  plaintiffs  part  with  the  possession  of  the 
receipts  with  the  understanding  that  Patterson  should  do  with 
them  as  he  pleased,  or  with  the  understanding  that  he  should  get 
the  money  and  pay  for  the  flour?  K  the  latter,  the  sale  was  con- 
ditional ;  if  the  former,  it  was  absolute/'  To  each  of  these  defini- 
tions of,  or  instructions  as  to,  a  conditional  sale  or  delivery,  the 
defendants  excepted. 

On  a  motion  for  a  nonsuit,  the  defendants  insisted  that  both  the 
complaint  in  this  action  and  the  affidavit  in  the  attachment  suit 
alleged  an  unconditional  delivery,  and  that,  in  the  absence  of  any 
evidence  of  fraud  in  the  contract,  the  plaintiffs  could  not  recover. 
The  point  was  overruled,  and  the  defendants  excepted. 

The  defendants  requested  the  Judge  to  charge  as  follows: 

"  Second,  If  the  plaintiffs  sold  the  goods  for  cash  on  delivery, 
and  afterwards  delivered  them  on  board,  and  also  delivered  the 
shipping  receipts  to  Patterson  unconditionally,  such  delivery  was 
a  waiver  of  any  lien  for  the  price,  or  any  right  to  avoid  the  sale 
or  to  reclaim  the  goods,  unless  Patterson  practised  some  fraud  in 
obtaining  the  contract  or  in  obtaining  the  delivery. 

"  Third,  K  the  jury  do  not  believe  that  the  ships'  receipts  wero 
obtained  by  any  of  the  means  or  pretences,  stated  by  Hull  ks  hav- 
ing been  made  by  Patterson  or  McKeon  for  that  purpose,  there 
is  not  any  other  evidence  in  the  case  from  which  they  could  infer 
that  any  fraud  was  practised  in  obtaining  the  delivery  of  the 
ships'  receipts. 

"  Fourth,  K  Patterson,  after  the  12th  of  May,  1854,  for  the 
first  time  designed  to  go  to  Europe,  and  determined  to  conceal 
such  intent,  in  order  to  avoid  arrest,  those  circumstances  would 
not  constitute  a  fraud  against  the  plaintiffs,  or  in  any  way  affect 
the  issue  in  this  case. 
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"  Fifih,  K,  on  the  17th  of  May,  1854,  with  knowledge  of  the  rep- 
resentations  on  which  the  ships'  receipts  are  alleged  to  have  been 
delivered  by  them,  and  after  seeing,  by  the  account  dated  May 
16,  1854,  that  the  advances  on  the  flour  in  question  had  been 
made  on  the  9th  of  May,  the  plaintiffs  received  the  order  on 
Thomas  Richardson  k  Co.,  for  payment  out  of  the  net  proceeds 
of  their  sales,  caused  such  order  to  be  delivered  to  the  defendants, 
received  the  written  acceptance  thereof,  and  received  and  receipt- 
ed for  the  net  proceeds,  such  acts  amount  to  a  ratification  or  con- 
firmation of  the  transactions  between  Patterson  and  the  defendants, 
and,  consequently,  the  plaintiffs  cannot  recover." 

The  court  refused  to  give  any  of  these  instructions,  and  the  de- 
fendants excepted. 

On  the  point  of  ratification  he  stated  the  fisusts,  and  charged  thus : 

"  The  fact  you  are  to  decide  is.  Whether  or  not  Wilmot  ratified 
the  sale.  If  you  believe  that  it  was  understood  that  Wilmot 
should  receive  this  balance  in  full  of  his  claim,  then  he  is  bound ; 
if  he  did  not  intend  to  give  up  his  claim,  he  is  not  bound." 

To  which  submission  of  the  point  to  the  jury  the  defendants 
excepted. 

The  verdict  was  for  the  plaintife,  for  $8160.77. 

The  following  points  on  the  reception  of  evidence  arose  at  the 
trial. 

The  defendants  called  seven  witnesses  to  support  the  character 
of  Hull.  Two  of  them  knew  nothing  of  his  reputation,  and 
could  not  say  whether  it  was  good  or  bad,  but  they  were  per- 
mitted to  answer  the  question :  "  Do  you  consider  him  a  credible 
witness  ?"    To  this  decision  the  defendants  excepted. 

The  defendants  offered  as  a  witness,  Samuel  Nimmons.  He 
was  a  clerk  of  Thomas  Richardson  &  Co.  at  the  time  of  th6  tran- 
sactions in  question,  but  was  subsequently  admitted  as  a  partner, 
by  a  retro-active  agreement,  from  a  period  previous  to  these  tran- 
sactions. 

He  was  objected  to  as  incompetent,  and  excluded.  The  de- 
fendants excepted. 

The  defendants  then  gave  in  evidence  their  release  of  said 
Nimmons  from  any  contribution  to  the  claim  in  this  action,  and 
also  a  bond  of  indemnity  to  him,  with  sureties,  admitted  to  be 
sufficient,  against  any  liability  connected  with  said  daim  or  acti<xiy 
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and  also  an  assignment  by  Nimmons  to  the  defendants,  of  all  his 
interest  in  the  flour  aforesaid  and  its  proceeds,  and  in  the  business 
of  the  copartnership,  prior  to  the  time  of  his  actually  becoming 
a  partner.  The  Judge,  nevertheless,  ruled  that  said  Nimmons  was 
not  a  competent  witness,  and  on  his  being  again  offered,  excluded 
him.     The  defendants  excepted. 

The  questions  of  law  arising  upon  the  exceptions  taken  at  the 
trial,  the  court  there  ordered  to  be  heard  in  the  first  instance  at 
the  General  Term,  and  the  entry  of  judgment  to  be  in  the  mean 
time  suspended. 

Edwards  Pierrepontj  for  plaintiflfe. 

0.  (yOmnor  and  J.  P,  Martin^  for  defendants. 

By  the  Court.  Bosworth,  J. — ^Was  Ninunons  rightfully  ex- 
cluded from  testifying?  He  was  not  a  partner  of  the  defendants 
at  the  time  of  the  transaction  in  question,  nor  had  he  any  pecu- 
niary interest  then  in  the  business  of  the  firms  of  which  they 
were  members.  The  agreement  of  the  13th  of  October,  1854, 
creates  the  only  objection  raised  to  his  competency  as  a  witness ; 
that  was  executed  after  the  property  in  question  had  been  sold 
by  the  defendants,  and  the  proceeds  of  it  had  come  into  their 
hands. 

K  the  question  of  his  admissibility  was  to  be  determined  by 
the  rules  of  the  common  law,  why  was  he  not  a  competent  wit- 
ness when  he  was  last  offered  ? 

At  that  time,  he  had  assigned  to  the  defendants,  all  his  interest 
in  the  defendants'  firm,  as  to  all  business  transacted  prior  to  the 
28d  of  October,  1854.  The  defendants  had  released  him  jfrom  all 
liability  to  contribute  towards  the  payment  of  any  judgment  the 
plaintiffs  might  receive,  or  for  the  costs  or  expenses  of  this  action. 
They  bad  also  fiilly  indemnified  him  against  all  liabilities  and 
claims,  to  which  he  could  be  subjected  by  reason  of  this  action, 
or  of  any  thing  growing  out  of  it,  and  against  all  damage  by 
reason  of  his  liability  to  contribute  to  pay  any  judgment  that 
might  be  recovered  in  this  action,  or  to  pay  any  part  of  the  ex- 
penses thereof,  or  ofthe  claims  and  demands  of  the  plaintiff. 

jyier  those  papers  had  been  executed  and  delivered,  it  is  diffi- 
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cult  to  perceive  why  his  legal  position  was  not  precisely  the  same 
as  it  was  before  that  agreement  was  made.    From  that  moment 
he  ceajsed  to  have  any  interest  in  the  result;  whether  the  defend 
ants  succeeded  or  failed,  was  a  matter  of  indifference  to  him  in  a 
pecuniary  point  of  view. 

Excluding  the  provisions  of  the  Code,  I  think  he  was  a  com- 
petent witness,  and  that  his  rejection  was  an  error  which  entitles 
the  defendants  to  a  new  trial.  {Clarkson  v.  Carter^  8  Co  wen,  85 ; 
Lifferts  v.  De  MoU  &  Ingersoll,  21  Wend.  136 ;  Small  v.  Mod,  22 
Wend.  403 ;  Oregory  v.  Bodge,  14  Wend.  593  ;  Lake  v.  Avbom  S 
Hodgkins,  17  Wend.  18 ;  Benedict  Jt  Loihrop  v.  Hecox,  18  Wend. 
490). 

It  will  not  be  seriously  contended,  that  it  was  the  object  of  the 
Code  to  increase  the  causes  of  incompetency  to  be  a  witness ;  on 
the  other  hand,  it  declares  that  a  mere  interest  in  the  event,  no 
matter  how  clear  and  direct,  shall  not  render  any  person  incompe- 
tent to  testify,  unless  he  be  a  party  to  the  action,  or  one  for  whose 
immediate  benefit  it  is  prosecuted  or  defended.  (Code,  §§  398, 399), 

The  Code  retains  the  rule,  that  an  interest  in  the  event,  shall 
disqualify,  when  the  person  offered  as  a  witness  is  a  party  to  the 
action,  or  if  it  is  prosecuted  or  defended  for  his  immediate  benefit 

Such  an  interest  excluded  persons  before  the  Code.  By  the 
pre-existing  rules,  a  person  for  whose  immediate  benefit  an  action 
was  prosecuted,  if  not  a  party  to  it  upon  the  record,  could  be  ren- 
dered a  competent  witness ;  that  was  expressly  decided  in  Lake  v. 
Avbom  <k  HodgkinSy  supra. 

Without  pursuing  this  question  further,  we  think  it  quite  clear, 
that  as  Nimmons  was  rendered  incompetent  to  testify,  solely  by 
reason,  of  the  agreement  of  the  13th  of  October,  1854,  that  interest 
was  wholly  divested  by  the  papers  executed  and  delivered  before 
he  was  last  offered.  From  that  time  his  position,  in  contempla- 
tion of  law,  was  exactly  the  same  that  it  was  before  the  agreement 
of  the  13th  of  October  was  executed,  and  he  was  a  competent 
witness. 

Next,  as  to  the  question  of  ratification.  Patterson  bought  of  the 
plaintiffs,  1897  barrels  of  flour.  They  had  no  interest  in  the 
residue  of  the  flour,  on  which  the  defendants  had  advanced  to 
Patterson.  The  defendants  had  made  advances  on  8164  baxrelsi 
all  of  which  had  been  shipped  to  Bichardson,  Spence  k  Co.    Be- 
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fore  the  17th  of  May,  the  plaintiffs  had  in  their  possession,  an 
account  rendered  by  the  defendants  to  Patterson,  showing  the 
transactions  between  them,  the  dates  and  amounts  of  their  ad- 
vances, and  the  number  of  barrels  on  which  the  defendants  had 
advanced. 

With  full  knowledge  of  all  the  frauds  now  alleged,  (except  the 
pretended  fraud  of  Patterson's  going  to  Europe  at  the  instigation 
of,  or  by  connivance  with  some  one  of  defendants'  firm)  they  re- 
ceived Patterson's  order  on  the  defendants,  to  pay  to  the  plaintitFs 
the  proceeds  of  the  8164  barrels,  less  the  advances  previously 
made  by  the  defendants  upon  it,  and  their  charges.  Before  this 
was  accepted,  Patterson's  assent,  written  at  the  foot  of  the  order, 
that  no  further  advances  should  be  made,  by  the  defendants,  un- 
less by  the  consent  of  the  plaintiffs,  evidenced  by  their  written 
order,  was  procured.  The  plaintiffs  received  this,  with  the  written 
acceptance  by  the  defendants  of  Patterson's  order. 

By  this  act  the  plaintiffs  certainly  waived  all  right  to  claim  that 
a  sale  of  the  flour  by  the  defendants  would  be  a  tortious  act,  which 
would  render  them  liable  for  a  conversion  of  the  flour.  They  as- 
sented to  a  sale  of  so  much  of  the  flour  as  had  belonged  to  them, 
and  obtained  an  agreement  that  they  should  be  paid  the  proceeds 
of  not  only  that  flour,  but  of  six  thousand  two  hundred  and  sixty- 
seven  barrels  in  addition,  to  which  they  had  no  right,  less  advances 
and  charges. 

The  flour  has  been  sold  as  that  arrangement  contemplated,  and 
the  whole  proceeds  of  the  flour  have  been  paid  to,  and  accepted 
by,  the  plaintiffs,  in  full  performance  of  that  arrangement. 

Before  the  defendants  accepted  this  order,  they  had  refused  to 
accept  a  draft  drawn  on  them  by  Patterson,  in  favor  of  the  plain- 
tiffs, for  $10,000,  at  sixty-five  days  from  May  17,  1854.  The  de- 
fendants claimed  to  have  advanced  on  the  security  of  the  flour,  in 
good  faith,  with  no  notice  of  any  facts  which  should  induce  any 
person  to  doubt  the  title  of  Patterson,  or  the  good  faith  of  his 
transactions  with  those  of  whom  he  had  purchased  the  flour.  Un- 
der these  circumstances,  the  plaintiffs  accepted  the  three  papers 
before  mentioned;  viz.,  Patterson's  order  on  the  defendants;  an 
acceptance  of  it  by  the  latter,  and  Patterson's  written  consent  that 
the  proceeds  should  be  paid  to  the  plaintiffs,  or  to  their  order.  Is 
this  transaction  to  have  any  effect,  and,  if  so,  what  ?  K  it  does 
D.— VI.  22 
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not  amount  to  an  abandonment  of  all  claims  upon  the  defendants 
personally,  except  under  their  written  acceptance  of  Patterson's 
order,  then  it^is  not  only  of  no  benefit  to  them,  but  is  prejudicial 
to  their  rights.  By  the  verdict  they  are  charged,  not  only  with 
the  actual  proceeds  of  the  one  thousand  eight  hundred  and  ninety* 
seven  barrels  of  flour,  but  with  the  exact  price  which  Patterson 
agreed  to  pay  the  plaintiffs  for  it.  The  defendants,  as  the  case  has 
resulted,  have  been  made  to  pledge  the  proceeds  of  the  whole  eight 
thousand  one  hundred  and  sixty-four  barrels  over  and  above  ad- 
vances, as  security  to  pay  what  Patterson  was  owing  the  plain- 
tiff and  are  held  personsdly  liable  to  pay  the  balance  of  the  con- 
tract price.  This  result  has  been  effected  upon  evidence  which, 
being  fairly  considered,  does  not  tend  to  prove  any  "  fraud  on  the 
part  of  Richardson,  nor  on  the  part  of  Patterson,  in  making  the 
purchase."    So  the  Chief- Justice  instructed  the  jury. 

In  the  absence  of  fraud,  either  of  Patterson  or  of  the  defendants, 
in  the  transaction,  we  think  that  the  acts  of  the  parties  on  and  af- 
ter the  17th  of  May,  amount  to  an  agreement  between  them,  that 
the  whole  flour  on  which  the  defendants  had  advanced,  should  be 
sold  by  the  persons  to  whom  it  had  been  consigned,  and  that  the 
defendants  might  retain  out  of  the  proceeds  the  amount  of  the 
advances  which  they  had  made  on  the  security  of  the  flour,  and 
their  charges,  and  that  the  balance  of  the  proceeds  should  be  paid 
to  the  plaintiff.  The  advantage  secured  to  the  plaintiff  was 
the  contract  of  the  defendants  to  pay  to  the  former  the  whole  net 
proceeds,  beyond  the  advances  and  charges.  This  agreement  has 
been  fully  executed  on  the  part  of  the  defendants.  Any  unde- 
clared intent  of  the  plaintiflfe,  in  entering  into  the  arrangement^ 
cannot  affect  its  legal  operation,  nor  impose  upon  the  defendants, 
or  continue  any  liability  on  their  part,  which,  in  the  absence  of 
any  such  intent,  would  not  exist  {Freeman  v.  ^paulding^  2  Ker- 
nan,  373.) 

The  affidavit  made  by  John  Wilmot,  on  the  2Qth  of  May,  1854, 
the  third  day  after  this  arrangement  between  all  the  parties,  af 
firms  that  the  sale  and  delivery  to  Patterson  were  absolute,  an 
express  promise  by  Patterson,  subsequent  to  the  delivery,  to  pay 
on  the  17th  the  fall  contract  price,  and  a  failure  to  perform  his 
promise.  That  affidavit  was  made  to  procure  an  attachment 
against  the  property  of  Patterson.    An  attachment  can  be  issued 
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only  in  an  action  for  the  recovery  of  money.  (Code,  §  227.)  An 
affidavit  which  can  authorize  one  to  be  issued,  must  show  that  a 
cause  of  action  exists  against  the  defendant.  The  cause  of  action 
stated  in  this  affidavit,  arose  on  contract,  for  goods  sold  and  deliv- 
ered to  Patterson. 

Without  stopping  to  inquire  whether  the  plaintiflfe,  aflfcer  having 
instituted  a  proceeding  to  seize  the  property  of  one  of  the  parties 
to  this  transaction,  on  an  unqualified  affidavit  of  an  unconditional 
sale  and  delivery,  are  precluded  from  asserting  the  contrary,  as  a 
basis  of  different  remedies?,  it  is  clear  that  the  affidavit  furnishes 
very  strong  evidence  against  the  plaintiffs  that  the  order  of  Pat- 
terson, as  accepted  by  the  defendants,  was  taken  as  a  settlement 
of  all  claims  of  the  former  against  the  latter,  except  such  as  might 
justly  be  based  upon  the  acceptance  itself. 

We  think  the  defendants  had  a  right  to  have  the  jury  instructed 
in  the  terms  of  their  fifth  request,  and  that  the  instruction,  that 
if  Wilmot  "  did  not  intend  to  give  up  his  claim,  he  is  not  bound," 
was  erroneous.  Some  questions  of  minor  importance,  in  relation 
to  the  admission  of  evidence,  remain  to  be  considered.  ^ 

It  is  not  apparent  that  the  fact  that  the  defendants  had  been  in 
the  habit  of  making  advances  to  Patterson,  or  the  fact  that  he  had 
or  had  not  made  purchases  from  the  plaintiffs  prior  to  this,  tended 
to  throw  any  light  upon  the  actual  character  of  the  transaction  in 
question,  or  that  they  would  authorize  any  inferences  by  the  jury, 
in  relation  to  the  truth  of  the  matters  at  issue,  which  they  could 
not  have  made  if  no  such  facts  had  been  proved.  This  evidence 
was  received  against  the  objection  and  exception  of  the  defendants. 

It  is  not  easy  to  perceive  on  what  principle  its  admission  can 
be  justified.  The  evidence  being  incompetent,  and  the  defendants 
having  excepted  to  its  admission,  an  error  was  committed  which 
entitles  the  defendants  to  a  new  trial. 

Murray  v.  Smith,  (1  Duer,  412,)  was  reversed  by  the  Court  of 
Appeals  solely  on  that  ground,  although,  in  the  opinion  of  the 
court,  the  evidence  excepted  to  ought  not  to  have  influenced  the 
verdict  of  the  jury.  When  improper  evidence  has  been  given, 
and  its  reception  was  excepted  to,  the  court  will  not,  on  a  bill  of 
exceptions,  attempt  to  speculate  as  to  its  probable  effect  upon  the 
conclusions  of  the  jury,  unless  it  can  clearly  see  that  it  could  not 
have  had  any  influence  upon  them  in  forming  their  verdict 
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We  do  not  see  that  we  can  say  this  evidence  might  not  have 
prejudiced  the  defendants'  case  in  the  estimation  of  the  jury. 

The  character  of  a  witness  on  the  part  of  the  plaintiflfe  was 
thoroughly  impeached,  if  credit  is  to  be  given  to  the  impeaching 
witnesses.  A  supporting  witness,  who  saw  him  for  some  six 
months,  twelve  years  prior  to  the  trial,  and  who  had  not  seen  him 
since  then  until  within  six  months  of  the  time  of  the  trial,  and 
,who  had  "  never  heard  him  spoken  of  one  way  or  the  other,"  was 
allowed  to  testify  that  he  considered  him  "  a  credible  witness." 
To  the  admission  of  this  evidence  the  defendants  objected  and  ex- 
cepted. 

This  decision  cannot  be  sustained,  unless  it  be  a  soimd  rule  that 
a  witness  whose  character  is  impeached  may  counteract  the  effect 
of  the  impeaching  evidence  by  proof  that,  in  the  opinion  of  others 
who  have  but  a  slight  acquaintance  with  him,  and  never  heard 
him  spoken  of  one  way  or  the  other,  and  who  know  nothing  of 
his  general  character,  he  is  a  credible  witness. 

I  presume  no  one  holds  the  opinion  that  a  witness  can  be  im- 
peached by  the  testimony  of  persons  who  really  know  nothing  of 
his  general  character,  and  never  heard  him  spoken  o^  that  they 
do  not  consider  him  a  credible  witness.  K  such  evidence  is  in- 
competent for  the  purpose  of  impeaching  a  witness,  I  think  it 
equally  so  to  sustain  one  who  has  been  effectually  impeached.  In 
such  cases,  general  character  is  the  broadest  form  of  inquiry  ad- 
missible. Particular  offences  or  vices  cannot  be  proved  or  dis- 
proved. 

The  practical  question  is,  has  the  witness  such  a  want  of  moral 
character,  taking  the  character  which  he  has  acquired  among  those 
who  know  it  as  the  standard,  that  others  cannot  credit  what  he 
may  say  ? 

We  think  the  evidence  received  to  sustain  the  character  of  the 
impeached  witness  was  improperly  admitted,  and  that  on  that 
ground  also  the  defendants  are  entitled  to  a  new  trial. 

The  verdict  must  be  set  aside,  and  a  new  trial  ordered,  with 
costs  to  abide  the  event 
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The  President,  Directoks,  and  Company  of  the  Nantucket 
Pacific  Bank,  respondents  v.  Horatio  N.  Stebbins.  The 
SAME  V.  The  same. 

One  Potter,  of  Massacliusetts,  and  Stebbins,  the  defendant,  on  the  16th  of  Angust, 
1854,  exchanged  notes,  each  giving  to  the  other  his  two  notes,  of  the  same  date 
and  amount,  and  having  the  same  time  to  run.  Potter,  holding  the  two  notes 
received  from  the  defendant,  on  the  security  of  them  and  of  other  notes,  amount- 
ing in  all  to  $11,956.04,  procured  the  plaintiffs  on  the  23d  of  August,  1854,  to 
discount  his  note  of  that  date  for  $8000,  payable  ten  days  thereafter.  He  failed 
to  pay  his  $8000  note.  He  was  proceeded  against  as  an  insolvent,  in  Massa- 
chusetts, and  on  the  11th  of  October,  1854^  Shaw  <b  Swain  were  appointed 
trustees  of  his  estate  by  a  commission  of  insolvency,  and  he  assigned  his  property 
to  them  as  such  trustees.  When  both  of  tlie  said  notes,  so  made  by  Steb)>in8» 
became  due,  and  separate  suits  had  been  brought  thereon,  only  $3614.67  of  the 
other  collaterals  had  become  due,  and  they  had  been  paid.  When  the  said  two 
actions  were  tried,  and  they  were  tried  together,  all  of  the  other  collaterals  had 
matured  and  produced  enough  to  pay  the  note  which  the  plaintiffs  discounted 
for  Potter,  into  the  sum  of  $196.11,  including  interest 

Heldf  that  the  plaintiffs  were  entitled  to  judgment  in  the  actions  on  the  notes  made 
by  Stebbins  for  the  amount  of  the  notes,  with  interest  and  the  costs  of  the  actions; 
that  each  note  was  a  good  conrideration  for  the  one  exchanged  for  it;  that  at 
the  time  Potter  conveyed  his  estate  to  Shaw  <&  Swain,  as  trustees  in  the  insol- 
.  vency  proceedings,  the  defendant  could  not  have  compelled  the  notes  made  by 
him  to  be  set-off  against  those  he  received  in  exchange  therefor;  that  any 
equities  which  Stebbins  might  have,  could  only  be  considered  and  determined 
in  an  action  or  proceeding,  to  which  Potter,  Shaw,  and  Swain  were  parties. 

That  an  order  or  provision  in  the  judgments,  permitting  him  to  be  discharged  there- 
from on  paying  to  the  plaintiffs  the  balance  due  to  them  from  Potter  on  the 
$8000  note,  and  the  costs  of  the  twc  actions,  and  the  residue  of  the  moneys  into 
court,  to  abide  its  further  decision,  on  application  for  such  moneys  to  be  made 
either  by  Shaw  &  Swain,  or  by  the  defendant,  on  due  personal  notice  to  the 
other  of  the  time  and  place  of  such  application,  secured  to  the  defendant  all  the 
relief  to  which  he  was  entitled  in  such  actions  on  such  a  state  of  factai 

(Before  Duer,  Bosworth  and  Woodruff,  J.J.) 
December  13,  1856;  February  14,  185Y. 

These  actions  came  before  the  court  on  an  appeal  by  the  de- 
fendant from  the  judgment  rendered  in  each  of  them.  They  were 
tried  before  Mr.  Justice  Duer,  without  a  jury,  on  the  26th  of  De- 
cember, 1855,  and  the  appeals  were  argued  together,  the  facts  in 
each  case  being  substantially  the  same. 

The  first  action  is  on  a  note  made  by  the  defendant,  dated  the 
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15th  of  August,  1864,  and  payable  to  the  order  of  Thomas  Pot- 
ter, two  months  from  its  date,  for  $1986.42;  and  indorsed  by 
Potter  to  the  plaintiflfe.  On  the  7th  of  March,  1856,  judgment 
was  given  for  the  plaintiff  for  $2120.54  damages,  and  $136.28 
costs. 

The  second  action  is  on  a  note  of  the  same  date  as  the  other, 
made  by  Stebbins  to  order  of  Potter,  payable  three  months  from 
its  date,  for  $2084.37,  and  indorsed  by  Potter  to  the  plaintiff 
Judgment  was  given  for  the  plaintiff  in  this  action,  on  the  7th 
of  March,  1856,  for  $2270.39  damages,  and  $115.03  costs. 

The  plaintifib  are  a  Massachusetts  corporation,  doing  business 
at  Nantucket,  in  that  state,  and  have  power  to  receive,  hold,  and 
own  promissory  notes^  etc. 

On  the  23d  of  August,  1854,  the  plaintiflfe  discounted  for  said 
Thomas  Potter,  of  Nantucket,  Massachusetts,  his  note  for  $8000, 
dated  on  that  day^  and  payable  ten  days  after  date,  to  the  order 
of  William  Mitchell,  cashier  at  the  Leather  Manu£EU3turers'  Bank 
in  the  city  of  NdW  York. 

To  secure  the  payment  of  his  note,  and  to  induce  its  discount, 
Potter  deposited  with  the  plaintiff  the  following  notes  and  ac- 
ceptances as  collateral  securities,  viz. : 

1  Note  of  E.  W.  G)ardner,  due  Sept  12,,,  1854,  for  $  924.00 

2  "  Horatio  N.  Stebbins,  due  Oct  15,,,  "  1936.42 
8  "  Samuel  Woodward,  due  Oct  20«,  "  1025.00 
4  "  Blow  and  March,  due  Nov.  I4,  "  1665.67 
6  "  •     Horatio  N.  Stebbins,  due  Nov.  15,,,  "  2084.37 

6  "        Decker  and  (Jodine,  due  Nov.  24,7,        "        1320.58 

7  Acceptance  of  W.  &  F.  W.  Whittemore,  due  Jan.  18^, 

1855,  for 1500.00 

8  Acceptance  of  W.  &  P.  W.  Whittemore,  due  Jan.  22jj 

1856,  for 1600.00 

The  total  amount  of  these  collaterals  was,  $11,956.04. 

The  notes  Nos.  2  and  5,  are  the  notes  on  which  these  suits  are 
brought 

Potter  failed  to  pay  the  note  for  $8000  at  its  maturity. 

On  the  11th  of  Octover,  1864,  an  assignment  of  his  property 
was  made  to  John  H.  Shaw  and  Alanson  Swain,  by  a  commis- 
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sioner  of  insolvency,  under  the  insolvent  laws  of  the  state  of 
Massachusetts,  the  said  Potter  being  insolvent 

All  the  above  collaterals  were  paid  on  the  days  when  ihey  fell 
due,  except  Nos.  2  and  5,  the  notes  of  detendant,  on  which  noth- 
ing has  been  paid. 

Defendant's  first  note  became  due  and  was  protested  October 
18, 1854.  On  that  day  only  $924  of  the  collaterals  had  come  due, 
and  only  that  sum  had  been  paid  on  the  $8000  note. 

Suit  was  brought  on  that  note  Nov.  8,  1854.  On  that  day 
only  $1949  of  the  collaterals  had  become  due,  in  addition  to  the 
note  in  question,  and  only  that  sum  had  been  paid  on  the  $8000 
note. 

Defendant's  second  note  came  due  and  was  protested  Nov.  18, 
1854.  On  that  day  only  $3614.67  of  the  collaterals  had  become 
due,  besides  the  notes  of  the  defendant,  and  only  that  sum  had 
been  paid  on  the  $8000  note. 

Suit  was  brought  on  the  second  note,  Nov.  25,  1854.  On  that 
day  only  $8614.67  of  the  collaterals  had  become  due,  besides  the 
notes  of  defendant,  and  only  that  sum  had  been  paid  on  the  $8000 
note. 

On  the  25th  of  Jan.,  1855,  after  the  last  collateral  was  paid, 
there  remained  due  to  the  plaintiffs  the  sum  of  $183.23  on  the 
$8000  note,  and  that  sum,  with  interest  &om  that  date,  is  still  due 
thereon. 

The  two  notes  in  suit  were  given  by  defendant  to  Potter  in  ex- 
change for  two  notes  of  the  same  date,  tenor  and  amount  re- 
spectively, made  by  Potter  to  the  order  of  Stebbins,  and  payable 
at  the  Leather  Manufacturers'  Bank  in  the  city  of  New  York. 

These  notes  were  not  paid  by  Potter,  and  when  they  became 
due  Potter  failed  to  take  them  up.  Defendant  was  the  holder 
and  owner  of  them  at  the  time  of  the  commencement  of  these  ao^ 
tions.  One  of  these  notes,  viz.,  the  $1986.42-100  note  was  in- 
dorsed by  Stebbins,  and  he  had  it  discounted,  and  received  the 
money  on  it ;  and  afterwards,  on  the  day  it  became  due,  he  paid 
the  money  and  took  it  up,  and  has  since  been  the  holder  of  it. 
The  other  note,  viz.,  the  $2084.37-100  note,  was  not  used  in  any 
way  by  defendant,  but  held  by  him  ever  since  it  was  made. 

They  were  afterwards  proved  by  the  defendant  before  the  Com- 
missioners in  Insolvency. 
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The  exchange  of  notes  between  defendant  and  Potter  was  made 
in  the  city  of  New  York. 

This  statement  of  facts  was  admitted  to  be  true,  but  the  right 
to  object  to  proof  of  any  of  such  facts  and  to  their  relevancy  was 
reserved. 

The  defendant's  counsel  objected  to  the  relevancy  of  such  of 
the  foregoing  facts  as  related  to  the  insolvency  of  Thomas  Potter, 
or  to  the  assignment  of  his  property  by  a  commission  of  insolv- 
ency under  the  insolvent  laws  of  Massachusetts,  or  to  the  two 
notes  of  Thomas  Potter  held  by  defendant,  having  been  proved 
by  the  defendant  before  the  commissioner  in  insolvency. 

The  court  overruled  the  objection,  and  the  defendant's  counsel 
excepted. 

The  said  statement  of  facts  and  admission  were  there  received 
in  evidence. 

The  court  made  its  decision  on  the  6th  of  March,  1856,  and 
decided  that,  it  appearing  to  the  court  as  a  conclusion  of  law  upon 
the  said  fi\cts,  that  if  upon  the  said  facts  any  equities  arise  in 
favor  of  the  defendant,  in  respect  to  the  note  on  which  this  suit 
is  brought,  such  equities  can  only  be  considered  in  an  action  or 
proceeding  in  which  the  said  Thomas  Potter  and  his  assignees  are 
before  the  court;  and  it  therefore  appearing  that  the  said  fects 
constitute  no  defence  to  the  plaintiffs'  suit,  but  that  the  plainti£^ 
either  in  their  own  right,  or  as  trustees  of  the  said  Thomas  Potter, 
and  persons  claiming  through  him,  are  entitled  to  recover  from 
the  defendant  the  whole  amount  of  the  said  note  with  interest 

The  court  made  an  order,  in  each  action,  simultaneously  with 
the  decision  thereon,  that  on  perfecting  judgment,  an  execution 
might  be  issued  to  collect  the  costs,  but  none  should  be  issued  to 
collect  the  damages  short  of  thirty  days. 

That  if  within  the  thirty  days,  the  defendant  should  pay  the  costs 
and  sheriff's  fees,  if  any,  to  the  plaintiff,  and  should  also  pay  the 
damages  with  interest,  into  court,  to  abide  its  further  order,  and 
give  notice  thereof,  the  execution  should  be  countermanded.  If 
he  failed  to  make  such  payment  and  give  notice  within  the  thirty 
days,  execution  might  be  issued  forthwith  for  the  whole  judgment, 
and  then  the  further  provisions  of  the  order  should  be  of  no 
effect. 

It  then  further  provided,  that  if  the  moneys  were  paid  and  no- 
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tic5e  given  within  the  thirty  days,  the  plaintiffs,  within  thirty  days 
thereafter,  should  serve  on  Potter,  Shaw  and  Swain,  in  person,  a 
copy  of  said  order,  and  npon  filing  with  the  judgment  record, 
proof  of  such  service,  by  affidavit  or  admission,  the  plaintiflfe 
should  be  discharged  from  all  liability  to  Potter,  Shaw  and  Swain, 
or  to  either  of  them,  or  to  any  person  claiming  under  them  for  or 
on  account  of  the  notes,  or  either  of  them,  or  the  proceeds  thereof; 
that  the  defendajit  might  apply  to  the  court,  at  any  Special  Term, 
for  the  moneys  so  paid  into  court,  upon  petition,  on  proof  of  per- 
sonal service  of  it,  on  Potter,  Shaw  and  Swain,  at  least  forty  days 
before  the  time  named  for  presenting  it,  if  served  out  of  the  state, 
and  at  least  twenty  days  if  made  in  the  state. 

That  Potter,  Shaw,  and  Swain,  or  either  of  them,  or  any  one 
claiming  under  them,  might  apply  to  the  court  at  Special  Term 
for  the  moneys  so  paid  into  court,  on  petition  and  due  proof  of 
personal  service  thereof  on  the  defendant  at  least  twenty  days  be- 
fore the  time  named  for  presenting  it. 

The  order  in  each  action  was  in  the  same  terras,  except  that  the 
order  in  the  first  action  permitted  execution  to  be  issued  forthwith 
to  recover  not  only  the  costs  of  that  action  but  also  $196.11,  par- 
cel of  the  damages,  being  the  balance,  with  interest,  duo  to  the 
plaintiffs  from  Potter,  over  and  above  the  amount  realized  from 
the  other  collaterals,  on  the  security  of  which  his  note  for  $8000 
had  been  discounted. 

Judgment  was  entered  in  each  action  on  the  7th  of  March, 
1856,  absolute  and  unconditional  in  its  terms,  for  the  recovery  of 
the  amount  of  the  note  and  interest,  with  the  costs  of  suit. 

The  defendant  duly  excepted  to  so  much  of  the  decision  of  the 
court,  made  in  each  action,  as  decides  as  conclusions  of  law  : 

That  if  upon  the  facts,  any  equities  arise  in  favor  of  the  de- 
fendant in  respect  to  the  note  on  which  this  suit  is  brought,  such 
equities  can  only  be  considered  in  an  action  or  proceeding  in  which 
the  said  Thomas  Potter  and  his  assignees  are  before  the  court,  and 
that  said  facts  constitute  no  defence  to  the  plaintiffs*  suit;  but 
that  the  plaintiffs,  either  in  their  own  right  or  as  trustees  of  the 
said  Thomas  Potter,  and  persons  claiming  through  him,  are  en- 
titled to  recover  from  the  defendant  the  whole  amount  of  said 
note  with  interest : 

That  the  president,  directors,  and  company  of  the  Nantucket 
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Pacific  Bank,  the  plaintdfis,  do  recover  of  Horatio  N.  Stebbins, 
the  defendant,  the  amount  of  the  note  and  interest^  besides  costs 
and  disbursements. 

The  defendant  also  excepted  to  so  much  of  said  decision,  as 
found  as  &cts,  that  on  the  11th  day  of  October,  1854,  an  assign- 
ment of  his,  (the  said  Thomas  Potter,)  property,  was  made  to  John 
H.  Shaw  and  Alanson  Swain,  by  a  commissioner  of  insolvency, 
under  the  insolvent  laws  of  the  state  of  Massachusetts,  the  said 
Potter  being  insolvent ;  and  that  the  two  notes  of  Potter,  held  by 
defendant,  were  proved  by  the  defendant  before  the  commissioner 
in  insolvency. 

The  defendant  also  excepted :  that  any  testimony  relative  to 
the  insolvency  o^  or  assignment  by  said  Thomas  Potter,  or  to  the 
proof  of  said  notes  before  the  commissioner,  was  irrelevant  and 
inadmissible. 

That  the  decision  is  contrary  to  law,  and  against  the  evidencse; 

The  answer  of  the  defendant  stated  that  the  two  notes  in  ques- 
tion, with  others,  were  transferred  by  Potter  to  the  plainti&  to 
secure  his  indebtedness  to  them ;  that  they  had  realized  enough 
&om  the  other  collaterals  to  pay  them  in  full ;  the  making  of 
notes  by  Potter  in  exchange  for  those  in  suit;  that  they  are  owned 
by  the  defendant  and  unpaid ;  that  after  the  exchange  of  notes 
between  Potter  and  the  defendant,  Potter  was  proceeded  against 
as  an  insolvent,  in  Massachusetts ;  that  Shaw  and  Swain  had  been 
appointed  therein  trustees  of  his  estate,  and  he  had  assigned  his 
property  to  them  as  such  trustees ;  that  these  suits  were  in  truth 
prosecuted  for  the  benefit  of  said  Shaw  and  Swain,  and  set  up  as 
a  counter-claim  in  either  action'  the  note  made  by  Potter,  and 
given  to  defendant  in  exchange  for  the  note  sued  in  such  action, 
and  prayed  that  the  note  made  by  Potter  might  be  set-off  against 
the  corresponding  note  made  by  the  defendant  and  delivered  in 
exchange  therefor,  and  that  the  note  made  by  the  defendant  should 
be  surrendered  to  him,  and  the  complaint  be  dismissed,  with  costs. 

F.  Tilhuy  for  defendant  and  appellant,  made  and  argued  the 
following  points : — 

I.  The  plaintiflfe  held  the  note  as  collateral  security  only,  with 
other  collaterals,  to  secure  a  loan  by  them  to  Thomas  Potter.    On 
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payment  of  Potter's  indebtedness  to  them,  all  the  surplus  col- 
laterals reverted  to  Potter  as  the  party  beneficially  interested  in 
them« 

n.  The  plaintiffs  have  been  paid  all  Potter's  indebtedness  to 
them,  except  $188.28.  All  beyond  that  amount  is  prosecuted  for 
the  benefit  of  Potter,  who  is  the  party  beneficially  interested,  and 
whom  the  plaintiff  represent  as  his  agent ;  and  the  note  set  up  in 
the  answer  is  a  ^ood  set-off  beyond  the  $188.28  and  interest,  and 
beyond  this  the  plaintiffs  are  in  precisely  the  same  position  that 
Potter  would  be  were  he  the  plaintiff.  (Barbour  on  Set-off,  p.  71, 
and  authorities  cited ;  id.  p.  115  to  129,  and  authorities ;  2  B.  S. 
4th  Ed.  854,  §  12,  sub.  7 ;  Chppin  v.  Oraig,  7  Taunton,  248 ;  Havy 
kins  V.  WhiUin,  10  Bam.  &  Cress.  217 ;  Dixon  v.  Oass,  1  Bam.  & 
Adolph.  848.)  (a.)  The  plaintiffs,  nor  Potter's  assignee  in  insol- 
vency, can  claim  any  better  or  superior  equities  than  Potter  him- 
self could. 

m.  The  question  of  the  insolvency  of  Potter,  under  the  laws 
of  Massachusetts,  or  any  proceedings  thereunder,  is  immaterial 
and  cannot  arise  in  this  case,  to  the  prejudice  of  Stebbins'  defence 
or  set-off.  {Hoyt  v.  Thompson^  1  Selden,  820 ;  Ebyt  v.  Thompson^ 
pr.  Paige,  J.,  p.  850,  851 ;  Barbour  on  Set-off,  p.  115  to  129.) 
(a.)  The  defendant  objected  to  the  testimony  of  such  insolvency. 

IV.  The  statutory  insolvent  proceedings  against  Potter,  in  Mas- 
sachusetts, whereby  his  property  was  assigned  to  a  commissioner 
in  bankruptcy,  under  the  insolvent  laws  of  Massachusetts,  did 
not  operate  to  transfer  the  debt  due  by  the  appellant  Stebbins,  a 
resident  of  this  state,  as  maker  of  the  note  in  suit,  or  so  as  to  pre- 
judice or  affect  his  right  of  set-off  or  counter-claim,  or  other  de- 
fence as  against  Potter.  And  the  foreign  assignees  of  Potter 
stand  in  precisely  the  same  position  as  against  Stebbins,  that  Pot- 
ter himself  would,  if  there  had  been  no  insolvent  proceedings  had 
against  him.  {Hoyt  v.  Thompson^  1  Selden,  p.  820;  Hoyt  v, 
Thompson^  pr.  Paige,  J.,  p.  850  and  851,  and  authorities  cited ; 
Abraham  v.  Plestero,  8  Wend.  538 ;  Johmon  v.  Hunt^  28  Wend. 
89 ;   WUleU,  president  v.  Waite,  12  Howard  Sp.  T.  B.  p.  84.) 

V.  So  long  as  Stebbins  held  the  note  of  Potter  before  his  insol- 
vency or  bankruptcy,  it  can  be  set-off  against  the  note  in  suit 
(Barbour  on  Set-off,  115  to  129 ;  ex  parte  Hall  Co.  Bank  Laws, 
558 ;  Boot  v.  Tayhr,  20  John.  187 ;  Smith  v.  BriruHcerlwff,  8  Bar- 
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bour,  619,  affirmed;  2  Selden,  388;  Hancock  v.  Entimsdcy  3  Term. 
E.  435 ;  Coppin  v.  Craig^  7  Taunton,  243 ;  Collier  v.  Janes^  10  Banu 
&  Cress.  777 ;  Dixon  v.  Evans,  6  Term  R  p.  57.)  (a.)  That  Steb- 
bins  did  so  hold  the  note. 

VI.  The  judgment  was  against  law,  and  should  be  reversed,  with 
costs. 

Vil.  The  stay  of  proceedings  under  the  order  should  be  ex- 
tended, so  as  to  preserve  the  rights  of  the  appellant,  in  case  he 
should  deem  it  advisable  to  appeal  from  the  furtfier  judgment  of 
this  court. 

Weal  d  Olover,  for  respondents. 

By  the  Court.  Bosworth,  J. — ^The  note,  on  which  the  first 
action  was  brought,  matured  on  the  18th  of  October,  1854.  That 
oh  which  the  second  action  was  brought,  matured  on  the  18th  of 
November,  1854.  The  first  action  was  commenced  on  the  3d  of 
November,  and  the  second  on  the  25th  of  November,  1854. 

On  the  23d  of  August,  1854,  the  plaintiffs  discounted  for 
Thomas  Potter  his  note  of  that  date,  for  $8000,  payable  ten  days 
after  its  date,  on  the  deposit  of  the  two  notes  in  suit,  with  others, 
as  collateral  security.  When  the  second  action  was  commenced, 
the  amount  due  to  the  plaintiffe,  on  the  $8000  note,  exceeded  the 
aggregate  of  the  two  notes  in  suit. 

Thomas  Potter  was  a  citizen  of  Massachusetts.  On  the  10th  of 
October,  1854,  before  either  of  the  two  notes  in  suit  had  become 
due.  Potter  being  insolvent,  an  assignment  of  his  property  was 
made  to  John  H.  Shaw  and  Alanson  Swain,  by  a  commissioner  of 
insolvency,  under  the  insolvent  laws  of  the  state  of  Massachusetts. 
The  effect  of  such  an  assignment,  according  to  those  laws,  is  not 
stated  in  the  case,  nor  are  the  laws  themselves  referred  to.  The 
fact  that  such  an  assignment  was  made  is  alleged  in  the  defend- 
ant's answer,  and  was  admitted  on  the  trial.  It  was  also  admitted 
that  the  defendant  proved,  before  the  commissioners  in  insolvency, 
the  notes  made  by  Potter  and  given  to  the  defendant  in  exchange 
for  the  two  in  suit.  The  admissibility  of  proof  of  these  facts  was 
objected  to  by  the  defendant,  but  not  the  nature  or  sufficiency  of 
the  proof. 

The  assignment  must  be  deemed  effectual  to  transfer  to  the  as- 
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signees,  Shaw  &  Swain,  all  the  right,  title,  and  interest  of  Potter, 
to  the  notes  in  suit  That  gave  them  a  right  to  claim  of  the  plain- 
tifl&  the  surplus  of  the  collaterals  over  and  above  the  amount  nec- 
essary to  satisfy  the  $8000  note. 

If  the  present  defendant  had  instituted  an  action  on  the  10th  of 
October,  1854,  against  Potter  and  the  plaintiflfe,  before  the  assign- 
ment to  Shaw  and  Swain,  to  compel  a  set-oflF  of  one  set  of  notes 
against  the  other,  it  would  have  been  of  no  avail.  The  plaintiff 
would  have  had  a  right  to  have  the  amount  of  the  two  notes  then 
applied  towards  the  payment  of  the  $8000  note.  Neither  the 
notes  made  by  the  defendant,  nor  those  made  by  Potter,  were  due 
when  that  assignment  was  made.  The  note  of  $1936i*ff^,  made 
by  Potter,  had  been  discounted  for  the  defendant,  and  from  that 
time  until  he  took  it  up,  on  the  day  of  its  maturity,  he  was  not 
the  owner  of  it.  The  notes  made  by  the  defendant  cannot  be  set- 
off against  those  made  by  Potter,  under  the  Kevised  Statutes,  in- 
relation  to  set-offe,  because  neither  of  the  notes  was  due  at  the 
time  of  Potter's  assignment  in  insolvency. 

Courts  of  equity  follow  the  law  in  regard  to  matters  of  8e^off) 
unless  there  is  some  intervening  natural  equity  going  beyond  the 
statutes  of  set-off,  which  constitute  the  general  basis  of  set-off  at 
law.  {Iloive,  et  ah  v.  Shephardj  2  Sum.  412 ;  Gordon  v.  Lewis,  et 
ai.  ib.  633-634.) 

It  is  also  a  general  rule,  that  one  of  two  persons  indebted  to 
each  other,  may  file  a  bill  to  compel  a  set-off,  if  the  debt  owing  to 
himself  is  due,  though  the  one  owing  by  himself  is  not  due,  if  the 
other  party  is  insolvent;  but  he  cannot  do  so  before  the  debt 
owing  to  himself  is  due.  {Keep  v.  Lord,  2  Duer,  78 ;  Bradley  v. 
Angel,  8  Coms.  475.) 

But  that  rule  is  applicable  only  to  the  parties  themselves,  when 
no  rights  of  third  parties  have  intervened.    That  is  not  this  case. 

K  Potter  had  owned  the  notes  in  suit  when  they  matured, 
and  had  then  been  insolvent,  it  may  be  true  that  the  present  de- 
fendant could  have  maintained  an  action  to  compel  a  set-off  of  the 
one  set  against  the  other.  But  this  case  does  not  present  any  such 
question.  There  is  no  allegation  in  the  answer,  that  there  was 
any  expectation  or  agreement  that  one  note  should  be  set-off 
against  the  other,  or  that  Potter  should  pay  at  maturity  the  notes 
made  by  Stebbins.    The  inference,  from  the  allegations  of  the  an- 
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swer,  as  well  as  from  the  facts  found  by  the  court,  is  that  it  was 
expected  each  party  would  pay  the  notes  made  by  himself  and 
that  the  notes  of  the  one  were  die  consideration  given  for  those  oi 
the  other. 

I  think  it  quite  apparent,  that  the  legal  and  equitable  rights  of 
the  defendant  upon  the  fSetcts,  as  they  existed  at  the  time  of  the 
trial,  depend  upon  the  effect  of  the  insolvent  proceedings  in  Mas- 
sachusetts, and  upon  the  effect,  also,  of  the  act  of  the  defendant^ 
in  proving  before  the  Commissioners  in  Insolvency,  the  two  notes 
made  by  Potter. 

Shaw  and  Swain  are  necessary  parties  to  any  proceedings  which 
may  be  had  to  determine  those  rights. 

The  utmost  relief  to  which  the  defendant  is  entitled,  is  exemp- 
tion from  liability  to  the  plaintiff,  on  paying  to  them  $19&i^y 
and  their  costs  in  both  actions,  with  interest,  and  the  residue  of  the 
judgments  into  court  to  abide  its  further  order.  That  relief  the 
court,  at  Special  Term,  intended  to  secure,  by  the  order  dated  one 
day  prior  to  the  judgment  Such  further  order  will  be  made  when 
the  relating  righte  of  the  defendant  and  of  Shaw  &  Swain  to  such 
residue  have  been  determined  by  an  action  to  which  they  are  all 
parties,  or  otherwise.  The  judgment  in  the  first  action  should  be 
modified  so  as  to  secure  to  the  defendant  an  opportunity  to  claim 
the  relief  to  which  he  may  show  himself  entitled,  by  adding  to 
it  these  words,  viz.,  "And  it  is  further  adjudged,  that  this  judg- 
ment may  be  satisfied,  and,  also,  all  liability  of  the  defendant  to 
the  plaintiiB^  by  reason  thereof,  on  payment,  by  the  defendant  to 
the  plaintiflfe,  or  to  their  attorneys,  within  thirty  days,  of  the  two 
sums  of  $196-1^  and  of  $136^^,  with  the  interest  thereon,  and 
the  costs  of  this  appeal  and  the  residue  of  said  judgment,  with  inter 
est  thereon,  into  the  United  States  Life  Insurance  and  Trust  Com- 
pany, to  the  credit  of  this  action,  to  abide  the  further  order  of  the 
court,  upon  a  final  determination  of  the  rights  of  the  defendant^ 
and  of  John  H.  Shaw  and  Alanson  Swain,  assignees  of  Thomas 
Potter,  under  insolvent  proceedings  in  the  state  of  Massachusetts^ 
or  of  their  successors  in  office,  in  respect  to  such  residue. 

"  It  is  further  adjudged  that,  in  order  to  determine  the  right  to 
such  moneys,  the  defendant  may  apply  to  this  court,  at  Special 
Term,  by  petition,  for  an  order  that  they  be  paid  to  him,  on  due 
proof  of  service  of  a  copy  of  said  petition,  and  of  notice  of  the 
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time  of  presenting  the  same  upon  the  said  plaintiff,  and  the  said 
Potter,  and  the  said  Shaw  and  Swain,  or  the  successor  in  office  of 
said  Shaw  and  Swain,  such  service  to  be  made  at  least  forty  days 
before  the  day  designated  for  presenting  the  said  petition ;  a  copy 
of  this  judgment  to  be  served  on  each  of  said  persons,  together 
with  the  said  petition  and  notice." 

In  the  second  action,  the  sum  to  be  paid  to  the  plaintiff,  or  their 
attorneys,  is  $115iVxr)  with  interest,  and  the  costs  of  the  appeal. 
The  residue  of  the  judgment,  with  interest,  to  be  deposited.  And 
the  judgment  in  the  second  action  will  be  modified  accordingly, 
by  adding  to  it  the  provisions  directed  to  be  added  to  the  judg- 
ment in  the  first  action. 

In  other  respects,  the  judgments  must  be  affirmed,  with  costs. 


George  M.  Pball  v.  Qeorgs  W.  Hinchman. 

Ko  aetion  can  be  maintaiDed  against  the  indoner  of  a  promuaory  note  by  indor- 
sees in  whose  hands  it  was  placed  for  a  special  purpose,  when  it  appears  that 
to  their  knowledge  the  parpose  for  which  it  was  delivered  to  them  had  wholly 
failed,  and  that  it  was  their  duty  to  have  returned  the  note  to  the  party  from 
whom  they  had  received  it 

Tlie  objection  in  soch  a  case  to  a  recovery  is  equally  &tal,  whether  the  suit  is  brought 
in  the  names  of  the  indorsees  or  in  that  of  a  nominal  plaintiff  for  their  benefit. 

Meldt  that  as  it  clearly  appeared  from  the  evidence  in  this  case,  that  the  plaintiff 
had  paid  no  value  for  the  note,  had  not  retained  its  possession,  and  had  not  di- 
rected the  suit  to  be  commenced,  he  could  not  be  regarded  as  a  bonajuk  holder, 
and  not  being  the  real  party  in  interest,  had  no  right  under  the  Cknle,  to  main- 
tain the  acdon. 

Seid,  that  one  of  the  original  indorsees  was  properly  rejected  as  a  witness  on  be- 
half of  the  plaintiff,  upon  the  ground  that  it  was  for  the  immediate  benefit  of 
himself  and  his  partners  that  the  suit  was  prosecuted. 

The  question,  whether  the  suit  is  prosecuted  for  the  immediate  benefit  of  a  witness 
offered  on  the  part  of  the  plaintiff,  is  a  question  of  law  which  it  belongs  to  the 
court  alone  to  determine. 

Hence,  all  the  evidence  bearing  on  the  question  must  be  addressed  to  the  court, 
and  when  other  witnesses  are  examined,  to  prove  the  incompetency  of  the  wit- 
ness, as  having  an  immediate  interest,  he  cannot  be  examined  to  contradict 
them  by  proving  his  own  competency.  He  is  no  more  competent  for  this  pur- 
pose than  to  testify  to  the  merits  of  the  case. 

Prder  denying  a  new  trial  affirmed,  with  costsw 

(Before  ]>ukb,  Bosworth  and  Woodruff,  J. J.) 
Dec^  Iff,  18ff 6 ;  Feb.  14, 18ff7. 
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Appeal  by  the  plaintiff  from  an  order,  at  Special  Term,  deny- 
ing a  new  trial,  upon  a  case  and  exceptions. 

The  action  was  by  the  plaintiff  as  indorsee,  against  the  defend- 
ant, as  the  indorser  of  a  promissory  note  for  $1198.86,  made  bj 
Young  and  Ward,  and  payable  to  his  order. 

The  cause  was  tried  before  Duer,'  J.,  and  a  jury,  in  October, 
1856,  and  upon  the  evidence  given,  and  the  motion  of  the  defend- 
ant's counsel,  the  Judge  dismissed  the  complaint.  The  plaintiff's 
counsel  excepted  to  the  decision. 

The  substance  of  the  pleadings,  the  evidence  given,  and  the  ex- 
ceptions taken  on  the  trial,  and  the  questions  of  law  argued  by 
the  counsel  on  the  hearing,  are  all  fully  stated  in  the  opinion  of 
the  court 

eT".  G,  Dimmick^  for  the  plaintiff,  contended  that  the  complaint 
ought  not  to  have  been  dismissed,  and  that  the  order  denying  a 
new  trial  ought,  therefore,  to  be  reversed.  He  cited  Gagt  v.  Km- 
dall  (15  Wend.  640);   Gumey  v.  Barnes  (25  Wend.  411);  Code, 

§113. 

James  7!  Brady,  for  the  defendant,  cited  Foot  v.  Collins^  (21 
Wend.  109,)  and  Jarnes  v.  Archer,  (22  Wend.  480,)  to  prove  that 
a  Judge  has  power  to  nonsuit  after  evidence  has  been  given  on 
both  sides,  and  he  cited  Budd  v.  Davis,  (3  Hill,  287,  affirmed;  7 
Hill,  529,)  to  prove  that  to  warrant  a  nonsuit  in  such  a  case,  it  is 
not  necessary  that  the  evidence  for  the  defence  should  be  con- 
clusive. It  is  enough  that  a  verdict  for  the  plaintiff  would  be  set 
aside,  as  against  the  weight  of  evidence.  The  counsel  then  insisted, 
upon  a  review  of  the  whole  evidence,  that  it  established  completely 
the  defence  set  up  in  the  answer,  and  that  the  Judge,  upon  the 
trial,  could  not  do  otherwise  than  dismiss  the  complaint,  or  direct 
the  jury  to  find  a  verdict  for  the  defendant. 

By  the  Court.  Woodruff,  J. — ^The  complaint  in  this  action 
is  founded  upon  a  promissory  note  made  by  the  firm  of  Young  & 
Ward,  payable  to  the  order  of,  and  indorsed  by  the  defendant; 
and,  in  making  title  to  the  note,  the  plaintiff  avers  no  other  indorse- 
ment, but  professes  to  derive  title  directly  from  the  plaintiff,  and 
through  his  indorsement  only ;  thus,  he  avers  "  that  the  said  note 
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was  by  the  said  defendant^  Greorge  W.  Hinchman,  indorsed  in 
blank  and  delivered  to  the  plaintijSl" 

The  answer  sets  up  as  a  defence,  that  the  note  was  indorsed  by 
the  defendant  without  consideration  for  the  accommodation  of  the 
makers,  for  a  special  purpose,  and  upon  the  express  understanding 
that  it  should  not  be  used  unless  the  makers,  (who  were  then  embar* 
lassed,)  succeeded  in  procuring  an  extension  of  credit  from  all  their 
creditors,  in  which  event,  the  note  was  designed  to  be  used  as  a  se- 
curity to  the  firm  of  Young,  Bonnell  &  Sutphen,  creditors  of  the 
makers ;  that  although  the  note  was  left  in  the  hands  of  one  of  the 
members  of  the  firm  of  Young,  Bonnell  &  Sutphen,  they  had  knowl- 
edge of  the  condition  upon  which  the  defendants  indorsed  the 
note,  and  that  the  makers  failed  to  procure  the  contemplated  ex- 
tension. That  the  plaintiff  is  not  the  lawful  holder  and  owner  of 
the  note ;  that  if  any  transfer  has  been  made  to  him,  such  transfer 
was  without  consideration,  and  that  the  note  is  still  the  property 
of  Young,  Bonnell  &  Satphen,  for  whose  benefit  this  suit  is  prose- 
cuted. Other  matters  are  set  up  in  the  answer,  but  they  are  not 
material  to  this  appeal. 

On  the  trial,  the  plaintiff  having  read  the  note  in  evidence,  and 
proved  protest  and  notice  to  the  defendant,  it  was  shown  on  the 
part  of  the  defendant,  by  the  testimony  of  one  of  the  makers  of 
the  note,  that  the  note  was  indorsed  by  the  defendant  for  the  ac- 
commodation of  the  makers ;  that  the  makers  were  at  the  time 
engaged  in  an  endeavor  to  procure  an  extension  from  their  cred- 
itors ;  that  Young,  Bonnell  &  Sutphen  would  not  consent  to  such 
extension  unless  indorsed  notes  were  given  them;  that  the  de- 
fendant's indorsements  upon  this  and  other  notes  were  for  that 
reason  procured;  but  the  indorsements  were  given  upon  an 
agreement  that  the  notes  should  not  be  used  at  all  unless  the  ex- 
tension was  obtained,  and  the  defendant  was  particular  in  requir- 
ing that  the  notes  should  not  go  out  of  the  maker's  hand&  Sut- 
phen of  the  firm  of  Young,  Bonnell  A;  Sutphen,  was  informed  of 
the  transaction,  and  of  the  condition  upon  which  the  indorsement 
was  given.  Pending  the  negotiations  with  the  creditors,  the  notes 
were  delivered  to  Sutphen,  but,  although  meetings  of  the  creditors 
were  had,  the  efforts  of  the  makers  to  procure  an  extension  failed; 
and  the  witaess  stated  that  '^  the  reason  why  he  did  not  demand 
the  notes  after  the  extension  fell  through,  was  negligence." 
D.— VI.  23 
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To  this  evidence  there  was  no  contradiction.  Indeed,  upon  this 
branch  of  the  case  no  other  witness  was  examined. 

It  is,  therefore,  obvious  that  Young,  Bonnell  &  Sutphen  had 
acquired  no  title  to  the  notes  as  against  the  defendant  The  note 
was  indorsed  by  the  defendant  for  a  special  purpose,  indorsed 
without  consideration,  and  was  not  to  be  used  except  in  a  contin- 
gency which  never  happened,  and  of  all  this.  Young,  Bonnell  4 
Sutphen  had  notice  before  the  note  was  placed  in  their  hands. 
They  could  not  recover  thereon  against  the  defendant 

The  defendant,  then,  in  order  more  fully  to  impeach  the  plain 
tiff's  title,  read  in  evidence  the  deposition  of  the  plaintiff  hiniseH 
taken,  djR  bene  esse,  in  this  cause,  in  which  he  testified,  that  upon  a 
certain  occasion  before  the  note  became  due,  Mr.  Young,  (of  tiie 
firm  of  Young,  Bonnell  A;  Sutphen,)  being  at  dinner  with  the 
plaintiff  at  his  house  in  Jersey  City,  proposed  to  him  to  purchase 
the  note  now  in  question,  and  that  he  (the  plaintiff)  "  told  him 
if  their  names  (Young,  Bonnell  &  Sutphen)  were  on  it,  he  wonld 
give  $1000  for  it"  That  before  he  left  he  (Young)  said  that 
plaintiff  could  have  it,  and  left  the  note  with  him ;  but  at  that  time 
the  names  of  Young,  Bonnell  k  Sutphen  were  not  on  it 

If  the  transaction  had  terminated  here,  so  far  as  the  bargain  was 
to  be  judged  of,  it  is  possible  that  a  payment  or  tender  of  the 
$1000  would  have  entitled  the  plaintiff  to  retain  the  note,  though 
not  indorsed  by  Young,  Bonnell  &  Sutphen,  and,  perhaps,  he 
would  have  had  a  right  to  demand  the  indorsement  of  that  firm 
in  fulfilment  of  the  apparent  agreement  of  Young,  implied  in  the 
facts  stated ;  and,  perhaps,  he  might  if  he  chose  waive  their  in- 
dorsement, and  insist  upon  retaining  the  note  on  paying  the  $1000. 
But  the  parties  did  not  stop  here ;  within  a  day  or  two  after  the 
above  conversation.  Young,  Bonnell  &  Sutphen  sent  for  the  note, 
and  the  plaintiff  returned  it  to  them ;  and  he  testified  that  he 
never  saw  it  afterwards,  and  he  does  not  know  who  gave  direc- 
tions to  sue  it,  and  he  has  paid  no  costs  of  protest,  nor  lawyer's 
fees. 

Besides  this,  he  testifies  that  at  the  time  of  the  above  conversa- 
tion with  Young,  he  had  in  the  hands  of  Young,  Bonnell  4;  Sut- 
phen over  $1000,  all  of  which  he  subsequently  drew  out,  and  that 
the  account  between  them  is,  he  thinks,  closed. 

It  is  true  that  ho  says  he  was  told  by  "the  bookkeeper,"  "it 
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might  have  been  three  or  four  months  after  the  conversation," 
and  of  course  long  after  the  note  became  due, that  Young,  Bonnell 
k  Sutphen  had  charged  him  with  $1000 ;  but  he  does  not  say 
that  he  ever  assented  to  the  charge,  nor  that  the  note  with  Young, 
Bonnell  &  Sutphen's  indorsement  thereon  was  ever  delivered  to 
him  or  placed  in  any  manner  at  his  disposal,  nor  that  he  ever 
consented  to  buy  it,  or  did  buy  it,  without  such  indorsement 
The  extent  of  his  further  evidence  on  the  subject  is  this :  "  Mr. 
Young  once  asked  me  what  he  should  do  with  it,  and  I  told  him 
to  put  it  through." 

It  is  quite  apparent,  fix>m  this  state  of  the  proofs,  that  the  title 
to  this  note  never  passed  out  of  Young,  Bonnell  &  Sutphen.  At 
no  moment  have  they  been  in  a  position  to  compel  him  to  pay 
the  $1000,  and  he  has  neither  accepted  any  transfer  of  the  note 
to  himself  nor  had  any  actual  possession  or  control  of  the  note 
since  he  voluntarily  returned  it  to  them,  and  so  &r  from  having 
paid  value  therefor,  he  has  withdrawn  from  their  hands  the 
money  they  held,  and,  as  he  understands  it^  closed  his  account 
with  them. 

It  is  not  material  to  go  further,  or  indulge  in  merely  probable 
inferences; if  it  were,  it  would  appear  in  no  slight  degree  probable 
that  Young,  Bonnell  &  Sutphen  never  did  indorse  the  note  until 
after  this  suit  was  brought,  and  after  the  de  bene  esse  examination 
of  the  plaintiff  himself,  when  it  appeared  material  that  they  should 
do  so  in  order  to  exhibit  an  apparent  performance  of  the  under- 
standing with  Young,  to  which  the  plaintiff  had  testified,  in  which ' 
defendant's  offer  to  give  $1000  for  the  note  was  on  the  condition 
that  they  would  indorse  it.  This  probability  is  made  very  strong 
by  the  fact  that  the  complaint  sets  out  no  such  indorsement,  but 
avers  title  in  the  plaintiff  by  direct  indorsement  to  himself  by  the 
defendant.  It  is  hardly  probable  that  the  plaintiff,  having  made 
it  one  of  the  conditions  of  his  purchase  that  Young,  Bonnell  & 
Sutphen  should  indorse  the  note,  would  consent,  when  a  suit  be- 
came necessary,  and  his  recovery  was  placed  in  doubt,  to  strike 
out  their  indorsement  on  the  trial.  But  it  is  needless  to  found 
any  thing  upon  this  possible  or  probable  state  of  the  case. 

It  is  plain,  upon  the  plaintiff's  own  testimony,  that  he  had  no 
title  to  the  note,  nor  any  possession  or  control  over  it,  unless  the 
mere  fact  that  Young,  Bonnell  &  Sutphen  had  caused  a  suit  to  be 
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brought  thereon  in  his  name  is  sufficient  to  overcome  the  iDfe^ 
ences  from  his  own  testimony. 

But  it  is  argued  that  the  plaintiff,  by  his  attorney,  having  pro- 
duced the  note  on  the  trial,  indorsed  in  blank,  shows  a  legal  title 
in  himself  and  the  possession  of  the  note  on  the  trial  not  being 
shown,  as  between  him  and  Young,  Bonnell  &  Sutphen,  to  be 
mala  fidjt^  the  defendant  can  suffer  no  prejudice,  because  a  re- 
covery by  the  plaintiff  will  operate  as  an  effective  bar  to  any  other 
suit  in  whose  name  soever  brought 

Two  answers  suggest  themselves:  Firsi^  the  defendant  has 
shown,  without  contradiction,  a  state  of  facts  which  make  it  unjust 
that  he  should  pay,  and  under  which  he  is  not  legally  liable  to 
pay  this  note  to  any  one,  except  he  be  a  bona  fide  holder  for  value, 
without  notice  of  the  conditions  of  his  indorsement;  the  plaintiff 
is  not  such  a  holder.  And,  second^  the  Code  requires  that  the  suit 
shall  be  brought  in  the  name  of  the  real  party  in  interest  The 
act  of  Young,  Bonnell  k  Sutphen,  in  placing  the  note  in  the  hands 
of  an  attorney,  to  be  sued  in  his  name,  when  he  had  no  title  to 
the  note,  and  had  parted  with  no  value  therefor,  and  when  they 
had  no  right  of  action  thereon,  did  not  j^nT^a  facie^  at  least^  make 
him  the  real  party  in  interest 

We  have  no  hesitation  in  saying  that,  upon  the  proofe  as  given, 
the  suit  was  prima  fiwie  brought  by  Young,  Bonnell  k  Sutphen, 
for  their  own  benefit,  and  that  the  use  of  the  plaintiff's  name  (he 
being  the  brother-in-law  of  one  of  them)  was  a  mere  artifice,  by 
which  they  sought  to  compel  the  defendant  to  pay  the  note,  whidi 
they  had  no  right,  either  legal  or  equitable,  to  enforce. 

Under  such  circumstances  we  are  clear  that  a  verdict  for  the 
plaintiff  would  have  been  against  evidence,  and  that  the  Judge, 
therefore,  committed  no  error  in  ordering  the  complaint  to  be  dis- 
missed, if  no  evidence  offered  by  the  plaintiff  was  improperly  re- 
jected, nor  any  was  received  from  the  defendant  which  was  legally 
inadmissible. 

Several  exceptions  were  taken  on  the  trial  by  the  plaintiff's 
counsel.  Our  attention  was  called  to  one  only,  either  by  the 
points  of  counsel  or  by  his  argument  of  the  appeal.  The  others 
were  not  claimed  to  have  been  well  taken,  and  have  probably  no 
foundation. 
The  plaintiff's  counsel  did,  however,  suggest  that  the  Judge 
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erred  in  not  permitting  Sutphen  to  testify  on  bebalf  of  the  nominal 
plaintiff,  and  he  insists  that  if  be  had  been  permitted  to  testify  he 
might  have  stated  facts  which  the  plaintiff  either  did  not  know  or 
which  be  had  omitted  to  state,  which,  if  true,  would  show  either 
that  the  plaintiff  was  a  bcma  fide  holder  for  value,  or  that  the  wit- 
ness's firm  held  the  note  under  circumstances  which  would  entitle 
them  to  recover,  had  the  suit  been  in  their  name. 

The  witness  was  rejected,  upon  the  ground  that  he  was  one  of 
the  parties  for  whose  immediate  benefit  the  suit  was  brought  It 
is  apparent,  then,  that  even  if  it  be  assumed  that  he  oould  have 
testified  to  facts  showing  Young,  Bonnell  &  Sutphen's  original 
right  to  enforce  the  note,  that  evidence  would  not  obviate  the  ob- 
jection. It  still  appeared  prima  fade  established  that  the  suit  was 
brought  for  their  benefit. 

It  was  rather  a  bold  offer,  to  show  by  Sutphen  that  the  plaintiff 
was  a  bonafde  holder  for  value,  or  the  legal  owner  in  any  sense, 
in  opposition  to  the  testimony  of  the  plaintiff  under  oath,  or  when 
the  plaintiff  was  not  Imnself  aware  of  any  facts  constituting  >iim 
8T3ch  owner.  But  it  is  not,  perhaps,  for  that  reason  to  be  con- 
demned, unless  it  be  true  that  when  a  plaintiff  (examined  as  a 
witness  by  the  adverse  party)  makes  admissions  which  show  he  is 
not  the  real  party  in  interest^  he  is  concluded  thereby. 

But  the  ruling  was,  we  think,  right  upon  this  ground :  as  the 
case  stood,  it  was  prima  fade  established  that  the  suit  was  prose- 
cuted for  the  immediate  benefit  of  the  witness  and  his  copartners. 
In  that  state  of  the  proofe,  the  court  were  to  decide  whether  he 
was  a  competent  witness.  The  decision  of  that  question  is,  of 
course,  always  a  question  for  the  court,  and  none  the  less  so  be- 
cause it  involves  the  very  question  in  issue,  or  upon  which  the 
jury  are  to  pass.  {Schapp  v.  Scadidzky^  1  Abbott,  866 ;  Doe  v. 
Davis,  el  at,  10  Ad.  4;  El.  N.  S.  814.) 

When  a  witness  is  called,  the  adverse  party  may  either  exam- 
ine him  preliminarily,  or  examine  other  witnesses  to  show  that  his 
interest  is  such  as  to  render  him  incompetent;  and  if  the  fact  be 
established,  the  court  must  reject  him.  If  the  proof  be  by  other 
-witnesses,  the  witness  so  called  cannot  be  examined  to  contradict 
them,  or  prove  his  own  competency.  He  is  no  more  competent 
for  this  purpose  than  he  is  to  testify  to  the  merits  of  the  cause. 
The  Code,  in  providing  (§  898)  that  no  person  shall  be  excluded 
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by  reason  of  his  interest,  adds  expressly,  (§  399,)  that  this  shall  not 
apply  to  one  for  whose  immediate  benefit  the  suit  is  prosecuted. 

The  witness,  when  called,  stood  before  the  oonrtt  prima  fadef  in 
the  condition  described  in  this  exception,  and  was,  therefore, 
prima  facie  incompetent  Had  the  plaintiff  called  other  witnesses, 
and  shown  that  the  witness  had  no  interest,  or  that  the  witness 
had  assigned  or  released  all  his  interest  before  suit  was  brought^ 
he  might  then  have  been  examined. 

We  think  there  was  no  error  in  rejecting  him  when  offered. 

The  order  appealed  from  must  be  afi&rmed,  with  costs. 


Charles  F.  Weber  and  Carl  Graseican  v.  George  R  Sajcp- 

BON  and  Lewis  W.  Tappan. 

lliis  action  was  brought  hy  the  plaintiffs  to  reooyer  their  oommiasionfl^  as  broken^ 
for  proearing  a  charter-party  for  a  ship  on  a  voyage  from  Calcutta  to  London. 
The  defendants  held  the  legal  title  to  the  ship,  but  held  it  as  mortgagees^  and 
were  not  in  possession.  The  charter-party  was  not  rigned  by  them,  and  there 
was  no  proof  that  the  person  by  whom  it  was  signed,  and  who  employed  the 
plaintids,  acted  by  their  authority,  or  that  they  had  ratified  his  acta. 

Held,  that»  under  these  circumstances,  the  defendants  were  not  liable  for  the  eom- 
misaions  claimed,  and  that  the  complaint  was  properly  dismissed.  A  mortgagee 
of  a  ship,  if  he  is  not  in  poeseasion,  although  the  legal  title  may  be  vested  in 
him,  and  the  ship  be  registered  in  his  name,  is  not  liable,  as  owner,  for  supplies 
furnished,  or  services  rendered,  to  the  ship.  To  render  him  liable  an  aq^ress 
contract  is  necessary. 

Judgment  for  the  defendants  affirmed,  with  c6sts. 

(Before  Hoffmak  and  Slosbon,  J.J.) 
January  9 ;  February  14, 1857. 

Appeal  from  a  judgment,  in  favor  of  the  defendants,  dismissing 
the  complaint  with  costs. 

The  cause  was  triedbeforeChief-Justice  Oakley,  and  a  jury.  The 
plaintifiEs  having  rested,  the  defendants  moved  for  a  dismissal  of 
the  complaint  The  plaintiffs  then  offered  to  produce  some  further 
evidence,  which  is  hereafter  noticed.  The  Judge  held,  that  the 
testimony,  including  what  was  offered  and  treated  as  proven, 
could  not  sustain  the  plaintiffs'  claim,  and  granted  the  motion  to 
dismiss  the  action.    To  this  the  plaintiff  excepted/ 
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A  motion  for  a  new  trial  was  heard  at  Special  Term,  before  Mr. 
Justice  Bosworth,  and  the  same  was  denied,  and  final  judgment 
was  entered.     From  this  the  appeal  is  taken. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court 

J.  Otven^  for  the  plaintiffs  and  appellants. 

J.  C,  Carter^  for  the  defendants  and  respondents. 

By  the  Court.  Hoffman,  J. — The  action  is  brought  to  re- 
cover from  the  defendants  the  amount  of  commission  alleged  to 
be  due  to  the  plaintiffs,  as  brokers,  for  procuring  a  charter  for  the 
ship  Bockland.  The  allegation  is,  that  the  defendants  were  owners 
of  the  vessel,  or  trustees  holding  the  legal  title,  or  mortgagees  in 
possession,  and  in  law  liable  as  owners ;  that  Horace  B.  Tibbetts, 
as  their  agent,  employed  the  plaintiff;  that  they  effected  the 
charter,  and  were  to  receive  five  per  cent  commission. 

The  charter-party  produced  in  evidence,  is  dated  New  York, 
February  12,  1861,  and  is  between  H.  B.  Tibbetts  of  New  York, 
part  owner  and  agent  of  the  good  ship  Bockland,  and  Messrs. 
Ewbank  and  Gray,  of  London,  merchants.  It  describes  the  ves- 
sel as  now  in  the  berth  in  New  York,  for  San  Francisco,  Califor- 
nia, and  stipulates  that  she  shall,  with  all  convenient  speed,  sail 
and  proceed  from  California  to  Calcutta  in  the  East  Indies. 

The  plaintii&  allege  that  the  said  Tibbetts  had  full  power  to 
bind  the  ship  and  her  owners  by  the  terms  of  the  charter-party. 
The  vessel  was  to  proceed  from  Calcutta  to  Europe,  to  be  addressed 
to  Graseman  k  Co.,  London ;  and  it  was  declared  in  the  charter- 
party,  that  a  commission  of  five  per  cent,  on  the  gross  amount  of 
freight  of  such  charter  was  then  due  to  the  said  firm.  The  plain- 
tiff compose  it. 

It  appears  that  one  PlateniiXs  acted  as  agent,  and  on  behalf  of 
the  plaintiff,  in  the  transaction. 

From  this  statement,  it  is  obvious  that  the  liability  of  the  de- 
fendants must  depend  either  upon  such  an  ownership  or  interest, 
as  of  itself  will  render  them  presumptively  responsible,  or  an  ex- 
press undertaking  to  be  so  contracted  by  themselves,  or  through 
an  agent  sufficiently  authorized. 

The  evidence  establishes  that  Tibbetts  was  originally  the  fiill 
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omier  of  the  vessel,  the  enrollment  of  which  was  issaed  on  the 
28th  of  January,  1861,  in  New  York.  On  the  28th  of  January, 
he  executed  a  bill  of  sale  of  such  vessel  to  the  defendants,  a  firm 
at  Boston,  in  the  usual  form  of  a  transfer,  except  in  the  following 
clause :  "  To  have  and  to  hold  the  said  ship,  etc.,  unto  them  the 
said  Sampson  and  Tappan,  as  trustees,  their  executors  and  assigns, 
to  the  sole  and  proper  use,  benefit,  and  behoof  of  them,  the  said 
Sampson  and  Tappan,  as  trustees,  their  executors  and  assigns  for 
ever." 

On  the  80th  of  January,  1851,  George  R.  Sampson,  one  of  the 
defendants,  made  "  the  oath  of  ownership,  swearing  that  he  and 
Lewis  W.  Tappan  were  co-partners,  and  were  the  true  and  only 
owners  of  the  said  ship  or  vessel,  called  the  Bockland. 

Upon  this,  the  usual  register  was  granted  to  the  defendants, 
dated  the  3d  of  February,  1851.  The  register  issued  in  January 
was  cancelled,  property  changed 

In  April,  1861,  the  master  took  command  of  the  ship  in  the 
port  of  New  York,  having  been  employed  by  the  defendants  for 
a  voyage  to  San  Francisco.  She  proceeded  to  that  place,  thence 
to  Calcutta,  where  a  cargo  was  taken  in,  with  which  she  came  to 
Boston. 

At  Calcutta  an  agent  of  Ewbank  &  Gray  applied  to  the  master, 
oflbring  to  supply  a  cargo,  under  the  charter-party,  for  London. 
The  master  informed  him  that  he  had  nothing  to  do  with  it,  and 
should  not  recognize  it 

The  plaintiffs'  counsel  produced,  in  evidence,  a  letter  from  the 
defendants,  dated  April  26th,  1861,  in  which  they  say  that  '^they 
had  nothing  to  do  with  the  ship,  beyond  a  certain  advance  made 
Mr.  Tibbetts  on  her." 

After  the  motion  for  a  nonsuit,  the  pMntiffi)  ofTered  to  prove 
as  follows : — 

That  at  the  date  of  the  charter-party,  and  before  and  afterwards, 
until  the  vessel  sailed  for  San  Francisco,  she  was  managed  in  New 
York  by  H.  B.  Tibbetts;  that  by  his  instructions  she  was 
employed  to  go  to  San  Francisco;  that  he  engaged  freight  and 
supplies,  and  equipment;  that  these  acts  were  recognized  by 
Sampson  and  Tappan,  who  paid  the  bills  of  such  goods  as  were 
supplied  in  New  York  by  Tibbetts. 

Upon  the  testimony  produced  by  the  plaintiffs,  it  is  rendered 
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dear  that  the  defendants  were  in  fact  mortgagees  of  the  vessel, 
and  took  possession  of  her  about  the  beginning  of  April,  1851. 
The  voyage  to  Calcutta  and  back  appears  to  have  been  for  their 
•benefit,  and  under  their  control. 

It  is  well  settled  that  a  mortgagee  of  a  vessel  not  in  possession, 
is  not  responsible  for  wages,  repairs  or  supplies,  in  the  absence  of 
any  express  contract  under  which  his  credit  is  relied  upon.  {King 
V.  FranMin,  2  Hall,  Sup.  Ct.  Rep.  1 ;  Birbeck  v.  Tucker,  2  Hall, 
121 ;  Brooks  v.  Boudsay,  17  Bich.  441 ;  McOariee  v.  Huntingdon^ 
16  Johnson,  298 ;  Hesheih  v.  Sevens,  7  Barbour,  S.  Ot.  Eep.  488 ; 
Milne  V.  Spinola,  4  HUl,  177.) 

The  case  of  King  v.  Franklin,  in  this  court,  bears  a  close  re- 
semblance in  its  facts  to  the  present.  Had  the  question  been  a 
liability  for  supplies  or  repairs,  it  would  be  decisive. 

But  the  question  here  cannot  be  entirely  controlled  by  this 
rule.  On  the  12th  of  February,  1851,  when  the  charter-party 
was  executed,  Tibbetts  was  the  mortgagor  in  possession.  The 
defendants  had  a  bill  of  sale  of  the  28th  of  January,  not  even  ab- 
solute, but  upon  certain  trusts,  and  these  were  undoubtedly  the 
securily  of  their  advances.  They  had  taken  the  usual  oath  of 
ownership,  and  changed  the  registry  of  the  vessel,  but  these  cir- 
cumstances all  existed  in  King  v.  FrarMin,  and  were  all  held  in- 
sufficient to  vary  the  actual  legal  relations  of  mortgagor  and 
mortgagee  established  by  the  evidence. 

There  are  other  legal  relations  between  a  mortgagor  and  mort- 
gagee of  a  vessel,  which  bear  upon  this  question. 

By  an  English  statute,  (6  Geo.  4,  C.  110,  §  45,)  the  party  taking 
a  transfer  of  a  vessel  by  way  of  mortgage,  is  to  be  noted  as  such 
by  an  entry  in  the  book  of  registry,  expressing  that  he  holds  her 
as  security.  He  is  then  not  to  be  deemed  the  owner  of  the  ship 
any  more  than  if  a  transfer  had  not  been  made,  except  so  far  as 
may  be  necessary  for  the  purpose  of  rendering  the  vessel  available 
for  sale  or  otherwise,  for  the  payment  of  the  debt 

In  Dean  v.  McOhie,  (4  Bingham,  45,)  a  mortgagee  got  into 
possession  of  the  ship  immediately  upon  her  return  from  a 
voyage,  and  claimed  the  freight  of  the  goods  on  board.  It  was 
held  that  he  was  entitled  to  it  as  against  the  assignees  in  bank- 
ruptcgr  of  the  mortgagor.  The  right  to  growing  freight  passes 
with  the  ship. 
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In  Kersevell  v.  Bishop,  (2  Crampton  &  Jervis,  529,  and  2  Tyr- 
whit's  Bep.  603,)  the  mortgagor  had  fitted  out  the  vessel  after  the 
mortgage,  and  she  returned  from  her  voyage  with  a  cargo  on 
board.  The  mortgagee  took  possession  when  she  was  in  the  har-' 
bor,  but  before  getting  into  dock.  It  was  held  that  the  mortgagee 
was  entitled  to  the  freight  remaining  unpaid. 

In  Morison  v.  Parsons,  (2  Taunton,  407,)  which  was  before  the 
statute,  the  owner  had  chartered  a  vessel  and  then  assigned  her. 
He  afterwards  assigned  the  charter-party  to  a  third  person.  It 
was  held  that  the  assignee  of  the  ship  was  entitled  to  the  freight 
earned  subsequently  to  the  assignment 

Chinnery  v.  Blackbrim,  (1  H.  Black.  117,)  may  probably  be 
overruled,  or  materially  affected  by  the  later  cases  I  have  cited. 
But  the  observation  of  Lord  Mansfield  remains  still  the  general 
rule,  that  "  until  the  mortgagee  takes  possession,  the  mortgagor  is 
owner  to  all  the  world,  and  entitled  to  the  profits." 

The  act  of  Congress,  of  July  29th,  1850,  appears  to  have  been 
complied  with.  The  bill  of  sale  was  deposited  in  the  office  of  the 
collector  in  New  York,  and  the  new  register  issued. 

It  must  be  conceded  upon  the  figicts  stated,  and  the  cases  cited, 
that  the  charter-party  in  question  was  valid  against  every  one  ex- 
cept the  defendants,  the  mortgagees.  But  I  do  not  see  how  the 
conclusion  can  be  avoided,  that  when  they  chose  to  assert  their 
rights  of  ownership,  they  could  supersede  a  charter-party. 

It  is  difficult  to  distinguish  such  a  case  from  the  common  one 
of  a  mortgagee  of  real  estate.  A  lessee  put  into  possession  after 
a  mortgage  could  be  ejected.  Although  our  statute  has  prohibited 
the  action  of  ejectment  in  such  a  case,  yet  upon  a  sale  under  a  de- 
cree of  foreclosure,  the  same  right  to  avoid  such  a  lease  would  arise. 

Yet  if  this  be  the  strict  right  of  the  mortgagee,  I  apprehend 
much  less  testimony  should  be  required  to  prove  his  sanction  to  a 
charter-party  made  by  a  mortgagor,  than  when  the  question  re- 
lates to  the  power  of  a  mere  stranger  as  an  agent. 

We  find  in  this  case,  that  the  plaintiflfe,  through  Platenius,  their 
agent,  were  apprised  in  the  charter-party  itself  that  Tibbetts  was 
not  acting  on  his  own  account  merely.  He  is  described  as  part 
owner  and  agent.  They  were  bound  to  know  his  true  position, 
and  the  extent  of  his  agency,  or  they  relied  upon  his  responsi- 
bility alone. 
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The  evidence  shows  merely  the  employment  of  Tibbetts,  after 
the  master  of  the  defendants  took  possession,  to  supply  the  vessel 
and  fit  her  out,  and  the  master  was  always  to  consult  him.  It  is 
manifestly  insufficient  to  show  any  ratification  or  recognition. 

From  what  took  place  at  Calcutta,  as  deposed  to  by  the  master, 
it  is  plain  that  the  defendants,  if  they  knew  of  the  charter-party, 
repudiated  it. 

The  facts  which  we  are  to  assume  would  have  been  proved 
under  the  offer,  would  establish  a  management,  and  agency  in 
New  York  of  the  vessel  until  she  sailed ;  that  by  his  instructions 
she  was  employed  to  go  to  San  Francisco ;  that  he  engaged  freight 
and  supplies,  and  the  equipment ;  and  that  these  acts  were  recog- 
nized by  the  defendants,  who  paid  the  bills  of  such  goods  as  were 
bought  in  New  York  by  Tibbetts. 

Put  all  this  in  the  strongest  language  in  a  power  of  attorney, 
and  it  would  still  be  impossible  to  hold,  that  it  could  establish 
either  a  ratification  of  a  charter-party  to  commence  in  Calcutta 
and  terminate  in  England,  or  an  authority  to  enter  into  such  a 
charter-parly. 

Admitting  that  the  powers  of  a  ship-husband  would  sanction 
a  charter-party  like  this,  or  one  which  should  transfer  the  entire 
ownership  and  control  for  the  voyage,  the  case  falls  short  of  prov- 
ing that  Tibbetts  occupied  that  position,  or  was  clothed  with  such 
extensive  powers. 

The  judgment  must  be  affirmed,  with  costs. 


John  F.  Walter  v.  Jehial  T.  J.  Post. 

Upon  the  trial  of  an  action  to  recover  the  damagee  alleged  to  have  been  sustained 
by  the  plaintiff  from  certain  wrongftil  acts  of  the  defendant,  although  no  express 
agreement  or  consent  of  the  pariieA  to  the  comniiasion  of  the  acts  be  proved, 
the  jury  has  the  right  to  infer  the  existence  of  snch  an  agreement  or  consent 
from  the  acts  of  the  parties  and  otlier  circamstancea 

So  where  It  is  proved  to  the  satisfaction  of  the  jury  that  tlie  plaintiff  uctuully  con- 
sented to  the  acts  for  which,  as  trespasses^  he  claims  damages,  he  ought  not  to 
be  allowed  to  recover. 

And  a  consent  operates  as  a  license,  and  a  license  is,  in  all  cases,  a  justification  of 
a  trespass 

As  a  license  is  not  required  to  be  In  writing,  it  may,  in  all  cases,  be  proved  by  parol, 
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either  by  showing  its  exprea  words,  or  by  proof  of  facts  and  eiremnstaDoes  from 
which  the  jury  may  infer  its  eziateoceu 

Htld,  therefore,  that  the  Jodge  erred,  upon  the  trial  of  this  caose,  in  refasfng  to  in* 
struct  the  jury  as  requested,  "  that  it  was  not  neceflsary  for  the  defendant  to 
proye  an  express  consent  of  the  plaintiff  for  him  (the  defendant)  to  take  down 
and  remove  the  old  division-wall,  bat  that  his  consent  might  be  inferred  from 
his  acts,  and  that  if  the  jury  believed  that  he  did  consent  to  these  acts  of  the  de- 
fendant, he  cannot  recover  any  damages  therefor,"  and  that  the  Judge  also  erred 
in  charging  the  jury  that,  "  unless  the  defendant  had  proved  a  clear  and  ex- 
press consent  on  the  part  of  the  plaintiff  that  the  defendant  might  remove  the 
wall,  he  was  not  precluded  from  recovering  any  damages  resulting  to  him 
therefrom." 

Heldt  also,  that  the  further  instruction  given  by  the  Judge  to  the  jury,  "  that  if  the 
plaintiff  merely  submitted  to  the  taking  down  of  the  wall  from  an  erroneous 
opinion  that  the  defendant  had  a  right  to  remove  it,  his  submission  would  be  no 
bar  to  the  action,"  if  not  deariy  erroneous,  was  calculated  to  mislead  the  jury. 

There  are  many  cases  in  which  such  a  submission  to  the  acts  of  a  person  who  is  act- 
ing not  wilfully,  but  is  doing  what  he  believes  he  has  a  right  to  do,  would  be 
justly  construed  as  an  acquiescence  that  would  preclude  the  plaintiff  from  as- 
serting his  own  ignorance  of  his  legal  rights  to  the  prfjndice  ef  a  defendant 
equally  ignorant,  and  relying  in  good  £Eiith  npon  the  silent  submission  of  the 
plaintiff  as  sanctioning  his  acta. 

In  such  cases  it  may  be  justly  held,  that  the  submission  of  the  plaintiff  operates  as 
a  license,  the  validity  of  which  he  is  estopped  from  denying. 

In  an  action  to  recover  damages  for  the  injuries  to  the  business  of  the  plaintiff  from 
a  wrongful  act  of  the  defendant,  the  loss  of  profits,  if  a  direct  consequence  of  tiie 
wrong,  may  be  included  in  an  estimate  of  the  damages  that  the  plaintiff  is  en- 
titled to  recover. 

'Sew  trial  ordered ;  costs  to  abide  event 

(Before  Dcxb,  Boswobtb  and  Woodeuvt,  J.J.) 
December  8, 1856 ;  February  28,  1867. 

Appeal  by  defendant  from  a  judgment  for  the  plaintifif  upon  a 
verdict  in  his  favor. 

The  action  was  brought  to  recover  the  damages  that  the  plain- 
tiff alleged  he  had  sustained  from  certain  wrongful  acts  of  the 
defendant.  .  The  principal  defence  was,  that  the  plaintiff  had  con- 
sented to  the  acts  of  which  he  complained. 

The  cause  was  tried  before  Bosworth,  J.,  and  a  jury. 

The  nature  and  grounds  of  the  action  and  of  the  defence  suffi- 
ciently appear  in  the  following  statement  of  the  pleadings : 

The  complaint  alleges  that  the  plaintiff  is  the  lessee  of  a  house 
and  premises  in  the  city  of  New  York,  for  the  term  of  eight  years 
from  the  1st  day  of  May,  A.  D.,  1852,  and  that  since  this  date  he 
has  used  and  occupied,  and  still  uses  and  occupies  the  first  floor 
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as  a  merchant  tailor's  store,  and  that  he  also  used  and  oocupied 
during  the  same  period  the  yard  and  rear  part  of  the  said  premises, 
and  has  hired  and  rented  the  basement  to  other  persons  who  used 
and  occupied  them  for  various  purposes. 

It  then  alleged,  that  on  or  about  the  16th  of  June,  1854,  the 
defendant,  by  himself  and  his  agents,  workmen,  etc.,  etc.,  broke 
down  and  destroyed  the  southerly  wall  of  the  building,  inserted 
beams  into  the  house,  and  dug  up  the  earth  in  the  yard  and  car- 
ried away  portions  thereof,  and  built  a  wall  upon  tiie  premises ; 
entered  the  wall  of  the  house  and  into  the  basement,  and  did  va- 
rious other  injuries  which  it  is  unnecessary  here  to  state  in  detail, 
and  did  thereby  greatly  obstruct  the  ingress  and  egress  of  the 
plaintiff's  customers,  and  did  prevent  many  customers  from  enter- 
ing, and  did  compel  the  plaintiff  to  abandon  his  residence  in  the 
said  house,  and  subjected  him  to  various  and  heavy  expenses,  and 
continued  in  the  commission  of  the  said  trespasses  for  three  months, 
from,  etc.,  etc. 

That  the  plaintiff  had  been  thereby  deprived  of  the  use  of  his 
house,  etc.,  for  the  period  of  three  months,  and  had  lost  and  been 
deprived  of  sums  of  money  due  for  the  rent  of  divers  portions  of 
the  premises,  and  the  goods,  etc.,  were  much  injured  by  dust  and 
exposure ;  the  plaintiff's  trade  was  injured,  his  profits  diminished, 
etc.,  etc.,  to  his  damage  $6000. 

The  answer  of  the  defendant  sets  up  title  in  the  adjoining  lot ; 
the  defendant's  arrangements  and  contracts  for  building  thereon ; 
the  discovery,  on  the  removal  of  the  defendant's  old  building, 
that  the  foundation  wall  was  one  half  upon  each  lot,  so  that  below 
the  surface  it  supported  the  walls  of  both  buildings ;  that,  on 
notice  to  the  plaintiff,  and  a  proposal  by  the  defendant  that  he  would 
remove  the  old  wall  and  erect  a  new  wall  upon  the  lot  occupied 
by  the  plaintiff  suf&cient  to  support  the  plaintiff's  building,  and 
would  also  restore  the  basement  of  the  plaintiffs  house  to  its  origi- 
nal condition  within  a  reasonable  time,  and  in  the  mean  time  would 
shore  up  and  sustain  the  plaintiff's  said  building,  the  plaintiff 
expressed  his  satisfaction,  and  desired  that  the  same  be  done  as 
soon  as  practicable.  It  then  averred  the  careful  and  proper  per- 
formance of  the  work  at  large  expense,  and  claims  that  as  it  was 
done  at  the  plaintiff's  request,  when,  (as  averred)  it  was  his  duty 
to  do  the  same  himself,  he  was  justiy  indebted  to  the  defendant 
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therefor.  In  relation  to  the  excavation  of  the  yard,  the  answer 
averred  notice  to  the  plaintiff,  and  claimed  that  it  was  his  duty  to 
support  the  earth  and  prevent  its  falling  into  the  excavation  there 
made  on  the  defendant's  lot  only ;  his  n^lect  to  do  so;  that  the 
earth  in  consequence  fell  in  and  upon  the  defendant's  lot,  to  his 
damage,  etc.  That  as  to  the  basement,  the  injury,  if  any,  was  to 
the  tenants,  and  not  to  the  plaintiff. 

The  answer  denied  other  allegations. 

To  so  much  of  the  answer  as  aUeged  any  request  by  the  plain- 
tiff, and  to  all  that  is  alleged  as  a  ground  of  any  counter-daim, 
the  plaintiff  replied  by  a  general  denial. 

There  were  other  allegations  in  the  pleadings,  but  enough  is 
here  stated  to  make  the  questions  raised  on  the  appeal  intelligible. 

To  various  rulings  on  the  trial,  exception  was  taken  by  the  de- 
fendant, which  are  sufficiently  explained  in  the  opinion  of  the 
ooDrt 

M  J.  Phelps,  for  the  appellant 

Jas.  W,  Cferardj  for  the  respondent 

By  the  Court.  Woodruff,  J. — On  the  trial  of  this  cause 
the  plaintiff  called  a  witness,  and  examined  him  respecting  the 
description  of  the  building  occupied  by  the  plaintiff,  its  interior 
arrangements,  its  condition,  occupation,  and  manner  of  use  at,  and 
immediately  prior  to,  the  time  when  the  work  complained  of  was 
begun  by  the  defendant,  and  the  witness  proceeded  to  describe 
particularly  the  excavation  made  by  the  defendant,  the  intro- 
duction of  the  beams  into  the  basement  of  the  premises,  when 
they  were  put  in,  and  how  long  certain  of  the  alleged  grievances 
continued,  and  was  proceeding  to  state  how  many  beams  were  in- 
serted, their  height  and  position,  etc.,  when  the  defendant's  coun- 
sel objected  to  any  evidence  as  to  damages  to  the  basemen t^  as  it 
appeared  that  they  were  under-let,  and  his  objection  being  over- 
ruled, he  excepted. 

We  think  there  was  in  this  ruling  no  error.  Had  the  testimony 
tended  to  no  purpose  but  to  show  what  damage  the  tenants  had 
sustained,  the  objection  would  have  been  well  taken,  but  the  tes- 
timony was  a  part  of  the  history  of  the  defendant's  acts  tending 
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to  the  injury  of  the  entire  building — ^it  was  a  part  of  the  res  gesUB 
— ^it  would  have  been  an  imperfect  and  unfair  statement  of  the 
transactions  to  state  that  the  defendant  removed  the  foundation 
wall  without  at  the  same  time  stating  what  he  did  to  sustain  the 
wall  above,  and  how  he  did  it  Its  imperfections  or  its  only  par- 
tial adequacy  might  be  the  very  subjects  for  the  consideration  of 
the  jury;  and  although  the  effect  of  what  was  done,  upon  the 
plaintiff  and  his  business,  was  the  ultimate  end  and  object  of  the 
investigation,  these  details,  we  think,  clearly  relevant  and  proper. 

Besides,  although  the  basement  was  let  to  other  tenants,  the 
plaintiff  himself  occupied  the  rear  building,  and  there  was  a  base- 
ment hall  at  the  side  of  the  building,  across  which  the  beams  were 
inserted,  and  it  appeared  that  this  hall  was  used  as  well  as  the 
hall  on  the  first  story,  for  access  to  the  rear  building,  and  for 
various  other  purposes,  by  the  plaintiff  himself  and  his  femily. 
Its  obstruction  was,  therefore,  an  immediate  injury  to  the  plaintiff^ 
proper  to  be  considered  by  the  jury ;  and  a  stair-case  was  shown 
to  have  been  removed,  which  led  from  that  basement  hall  to  the 
first  story,  which  the  plaintiff  occupied  as  a  store. 

If  there  was  any  evidence  given  subsequently,  which  tended  to 
show  the  damages  which  were  sustained  exclusively  by  the  ten- 
ants, no  objection  was  made,  and  the  attention  of  the  court  was  in 
nowise  called  to  it.  The  general  objection  above  stated  cannot^ 
we  think,  be  sustained. 

In  the  course  of  the  examination  of  another  witness,  another 
general  objection  was  stated  by  the  defendant's  counsel,  which 
appears  in  the  case  thus :  "  The  defendant's  counsel  objected  to 
testimony  as  to  the  general  injury  to  the  walls  and  building," 
which  objection  was  overruled  and  exception  taken. 

To  what  question  this  objection  was  addressed  does  not  appear. 
The  testimony  of  the  witness  which  follows  immediately  after 
such  ruling  is  this :  "  The  water  was  running  down  the  wall,  and 
tubs  were  set  on  the  floor  to  catch  the  water."  The  witness  was 
describing  the  condition  of  the  building  after  the  alleged  trespass. 

This  exception  was  not  urged  on  the  argument  of  the  appeal, 
and  we  do  not  discover  any  thing  in  it  which  requires  extended 
discussion.  K  we  regard  the  form  of  the  objection  it  was  clearly 
untenable,  the  general  injury  to  the  walls  and  building,  in  con- 
nection with  the  effect  of  the  injury  upon  the  plaintiff  and  his 
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business,  were  (if  the  plaintifif 's  acts  were  shown  to  be  wrongful) 
the  very  subject  of  inquiry;  whether  and  to  what  extent  the 
plaintiff  should  be  allowed  for  cost  of  repairing  the  injury  was 
another  and  distinct  question. 

What  the  defendant  meant  by  "  general  injury"  is  not  yery 
apparent.  If  he  intended  by  that,  that  the  plaintiff's  counsel 
should  point  his  questions,  or  the  witness  address  his  answers  to 
a  distinct  specification  of  each  particular  place  and  particular 
wherein  the  premises  were  injured  and  their  occupation  rendered 
less  valuable  to  the  plaintiff  this  is  not  sufficiently  indicated  by 
the  objection. 

If  he  meant  that  the  injury  to  the  walls  and  building  could  not 
be  considered  by  the  jury  in  determining  how  far  the  occupation 
of  the  plaintiff  was  interfered  with  and  rendered  less  valuable,  it 
was  clearly  untenable.  We  might,  perhaps,  say  that  the  objection 
was  too  vague  and  indefinite,  and  was  properly  overruled  on  that 
ground ;  but  we  do  not  perceive  how,  in  any  aspect,  the  objection 
could  be  sustained. 

Some  other  exceptions  were  taken  to  the  admission  of  evidence^ 
and  an  exception  also  to  the  refusal  of  the  Judge  to  order  a  dis- 
missal of  the  complaint,  but  they  were  not  urged  on  the  argument 
of  the  appeal,  nor  referred  to  in  the  points  which  he  submitted, 
and  we  may  dismiss  them  with  the  remark  that  we  concur  with 
the  defendant's  counsel  in  the  opinion  that  they  furnish  no  ground 
for  a  reversal  of  the  judgment 

It  is  stated  in  the  case  made  for  the  purposes  of  the  appeal, 
among  other  requests  made  by  the  counsel  for  specific  instructions 
to  be  given  by  the  court  in  the  charge  to  the  jury,  that  the  de- 
fendant's counsel  requested  the  Judge  to  charge : 

"  That  it  was  not  necessary  for  the  defendant  to  prove  the  ex- 
press consent  of  the  plaintiff  for  him,  the  defendant,  to  take  down 
and  remove  the  old  division  wall,  but  that  the  plaintiff's  consent 
might  be  inferred  from  his  acts ;  and  if  the  jury  believed,  from 
the  evidence,  that  the  plaintiff  did  consent  to  the  taking  down  and 
removal,  etc.,  of  the  wall  by  the  defendant,  he  cannot  recover  any 
damages  therefor ;"  and  the  case  adds :  "  But  his  honor  declined 
so  to  charge,  and  instead  thereof  charged  the  jury,  that  unless  the 
defendant  had  proved  a  clear  and  express  consent  on  the  part  of 
the  plaintiff  that  the  defendant  might  remove  the  wall,  the  plain- 
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tiff  was  not  precluded  from  recovering  in  this  action  any  damages 
resulting  to  him  therefrom." 

To  this  is  also  added,  ^'  that  merely  submitting  to  its  being 
taken  down,  without  attempting  to  prevent  it,  from  an  erroneous 
opinion  that  the  defendant  had  a  right  to  remove  it,  would  be  no 
bar  to  this  action.  If  there  was  a  clear  and  express  consent  that 
it  might  be  pulled  down,  there  can  be  no  recovery  in  this  action, 
but  unless  such  a  consent  was  given,  the  plaintiff  is  entitled  to 
recover." 

To  the  reftisal  above  stated,  and  to  this  part  of  the  charge  given 
(as  stated)  '*  instead  thereof  the  defendant's  counsel  excepted." 

A  slight  modification  of  this  part  of  the  charge  appears  in  a 
subsequent  portion  thereof,  in  which  the  Judge  appears  to  have 
said,  "  If  the  jury  believe  that  it  was  clearly  and  distinctly  agreed 
between  the  plaintiff  and  defendant  that  the  defendant  might  re- 
move the  wall  and  insert  his  needles,  and  that  l^e  should  restore 
the  building  to  a  proper  condition,  there  can  be  no  recovery  in 
this  action."  And  again,  it  is  added,  ^'  but  if  each  party  supposed 
that  the  defendant  had  a  legal  right  to  remove  the  wall  and  insert 
his  needles,  and  the  plaintiff  did  no  more  than  submit  to  what 
he  at  the  time  supposed  he  coujd  not  prevept,  and  had  no  right 
to  object  to,  that  is  not  such  an  assent  as  bars  his  right  to  re- 
cover." 

The  claim  set  up  in  the  defendant's  answer,  and  the  purpose  and 
tendency  of  much  the  greater  portion  of  the  testimony  given  in  his 
behalf,  was  to  show  that  the  plaintiff  not  only  acquiesced  iv  what 
was  done  without  objection,  but  that  there  was  a  mutual  under- 
standing between  him  and  the  defendant,  amounting  to  an  agree- 
ment, that  the  defendant  might  remove  the  wall,  and  rebuild  it, 
ta\d  restore  the  plaintiff's  building  to  the  condition  in  which  it 
was  before  the  work  was  commenced. 

The  acts  of  both  parties  were  relied  upon,  (in  the  absence  of  the 
testimony  of  any  witness  who  heard  any  express  agreement,)  as 
tending  to  show  that  such  an  agreement  existed,  and  it  was  in- 
sisted, that  enough  wai^ovedjo  warrant  the  jury  in  finding  that, 
in  truth,  the  plaintiff  gave  a  sufficient  license  to  justify  the  defend- 
ant in  removing  the  wall,  and  sustaining  the  building  by  beams 
or  needles  in  the  manner  he  did. 

Was  there  nothing  in  the  charge  on  this  subject  other  than  the 
D.— ¥1.  24 
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instruction  above  recited,  that  '^if  the  jury  believed  that  it  was 
dearly  and  distinctly  agreed,"  etc.,  it  might,  perhaps,  be  r^arded 
as  a  submission  to  the  jury  of  all  the  facts  and  circumstances 
disclosed  by  the  evidence,  including  all  the  acts  of  the  parties, 
with  the  absence  of  any  objection  by  the  defendant,  and  as  leav- 
ing to  them  to  say  whether  an  agreement  existed,  and  if  an  agree* 
ment  was  necessary  to  the  defendant's  protection  in  the  sense  in 
which  it  was  used  in  the  charge ;  the  addition  that  they  must  also 
find  that  it  was  a  clear  and  distinct  agreement  would  not  be 
material.  It  does  not  occur  to  us  that,  in  reference  to  a  single 
point  under  discussion,  any  thing  but  a  clear  and  distinct  agree- 
ment can  properly  be  called  any  agreement 

But,  although  this  latter  portion  of  the  charge,  as  well  as  the 
whole  current  of  the  evidence  received  flrom  the  defendant  on  the 
trial,  seems  to  us  to  indicate  that  the  Judge  rightly  appreciated 
the  rule  which,  undoubtedly,  permits  the  jury  to  infer  the  exist- 
ence of  an  agreement  or  consent  from  the  acts  of  the  parties,  or 
other  circumstances,  though  no  witness  is  introduced  who  can  tes- 
tify in  terms  to  an  express  agreement  or  consent,  yet  the  refusal 
to  charge  that  it  was  not  necessary  for  the  defendant  to  prove  an 
express  consent,  but  that  such  consent  might  be  inferred  &om  his 
acts,  remains  in  the  case  not  only  unexplained  and  unqualified, 
but  is  followed  by  the  instruction,  that  unless  a  clear  and  express 
consent  was  proved,  the  plaintiff  is  not  precluded,  etc. 

We  all  concur  in  saying,  that  if  the  jury  should  find,  from  the 
evidence,  that  the  plaintiff  actually  consented  to  the  acts  of  which 
he  now  complains  as  a  trespass  upon  his  premises,  he  is  not  en- 
titled to  recover  from  the  defendant  A  license  is  always  a  Rufl&- 
cient  justification  of  a  trespass,  and  the  books  are  full  of  pleadings 
and  precedents  in  which  it  is  treated  as  a  complete  defence.  And 
we  are  equally  clear,  that  a  license,  not  being  required  to  be  in 
writing,  it  may  be  proved  like  any  other  similar  fact,  by  showing 
express  woi:ds  of  license,  or  by  proof  of  the  acts  of  the  parties,  and 
other  circumstances,  from  which  the  jury  may  infer  that  the  plain- 
tiff consented  to  the  alleged  trespa^ea   ^^ 

We  also  think  that  the  further  instruction  above  recited,  that 
merely  submitting  to  the  taking  down  of  the  wall  from  an  erro^ 
neous  opinion  that  the  defendant  had  a  right  to  remove  it,  would 
be  no  bar  to  the  action,  which  was  somewhat  more  explicitly  re- 
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peated;  as  not  warranting  the  inference  that  the  plaintiff  assented 
to  what  was  done,  if  each  party  supposed  the  defendant  had  a 
legal  right  to  do  what  he  did,  if  not  clearly  erroneous,  was  calcu- 
lated to  mislead  the  jury. 

There  may,  undoubtedly,  be  a  submission  to  a  wrong,  done 
tinder  the  assertion  of  a  right,  and  in  spite  of  the  plaintiff's  dis- 
satisfaction, a  silence  where  remonstrance  is  seen  to  be  futile,  which 
could  in  nowise  be  regarded  as  either  license  or  assent  But,  on 
the  other  hand,  a  standing  by,  without  objection,  when  a  trespass 
is  committed  by  one  who  is  at  the  time  acting,  not  wilfully,  but 
in  the  belief  that  he  is  doing  what  he  ha^  a  right  to  do,  may,  and 
often  will,  in  legal  effect,  operate  as  a  license.  It  is  such  an  ac- 
quiescence as  estops  a  party  afterwards  to  complain  of  the  trespass, 
when  the  other  party  acts  in  known  reliance  thereon.  This  sub- 
ject is  noticed  in  the  opinion  of  this  court  in  the  case  of  Miller  y. 
DaviSj  at  the  February  General  Term,  1866. 

A  license  may  be  given  and  proved  by  parol,  and  it  may  not 
only  be  inferred  from  the  acts  of  the  parties,  in  connection  with 
the  silent  acquiescence  of  the  plaintiff,  but  such  acquiescence  may 
enure  as  a  license  by  estoppel  when  the  other  requisites  to  create 
an  estoppel  in  pais  concur,  and  we  are  not  aware  that  in  either 
case  the  ignorance  of  the  plaintiff  of  his  legal  rights  can  alter  the 
effect  or  prejudice  the  defendant. 

We  might  dispose  of  this  appeal  without  examining  the  other 
questions  discussed  on  the  argument ;  but  it  may  be  important  for 
the  purposes  of  the  new  trial,  which  must  be  ordered,  that  they 
should  be  disposed  of. 

The  defendant  requested  the  Judge  to  charge  that  the  plaintiff 
could  not  recover  for  injuries  to  the  freehold,  because  there  is  no 
allegation  in  the  complaint  that  he  (the  plaintiff)  is  responsible  to 
the  owner  of  the  freehold  for  injuries  to  the  premises  committed 
during  the  continuance  of  the  plaintiff's  term ;  and  the  case  states 
that  his  honor  declined  so  to  charge,  or  otherwise  in  respect  thereto 
than  is  contained  in  the  charge  actually  given,  viz.,  "with  respect 
to  injuries  to  the  building  itself,  the  plaintiff  is  entitled  to  recover 
what  it  would  cost  to  put  it  in  a  suitable  position  for  the  tise  be- 
fore made  of  it That  the  plaintiff  would  be  entitled  to  re- 
cover sufficient  to  put  the  building  in  as  good  condition  as  when  he 
hired  it^  natural  wear  and  tear  excepted." 
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The  want  of  harmony  between  these  two  propositions  suggests 
the  doubt,  whether,  in  making  up  the  case,  some  mistake  has  not 
oecorred  which  was  not  corrected  in  the  settlement,  and  this  doubt 
is  strengthened  bj  another  statement  in  the  case,  which,  if  true^ 
would  show  that  the  plaintiff's  lease,  with  the  covenants  therein, 
was  not  given  in  evidence  at  all  on  the  trial,  and  that  the  coven- 
ants therein,  which,  it  is  claimed^  made  it  the  duty  of  the  plaintiff 
to  repair,  were  not  even  offered  in  evidence  by  the  plaintiff.  The 
plaintiff  had  been  in  the  occupation  of  the  premises  for  more  than 
two  years  when  the  alleged  trespasses  were  committed.  We  can- 
not think  that  the  plaintiff's  counsel  claimed,  or  the  Judge  in- 
tended to  be  understood,  that,  under  any  view  of  the  plaintiff's 
duty  to  his  landlord,  he  could  recover  for  any  thing  more  than 
the  injury  done  to  the  building  by  the  defendant  In  respect  to 
this  item,  all  that  he  could  ask  was  an  amount  sufficient  to  put  the 
building  in  as  good  a  condition  as  it  was  before  the  trespass  was 
committed ;  the  defendant  was  not  bound  to  answer  for  injuries 
sustained  in  any  manner,  whether  by  natural  wear,  or  otherwise^ 
during  the  previous  two  years. 

In  regard,  however,  to  the  question  raised  by  the  defendant's  r&- 
quest^  we  apprehend  there  is  no  doubt  about  the  true  rule.  As 
tenant  for  a  term  of  years,  the  plaintiff  had  a  right  to  be  compen- 
sated for  all  the  injury  done  to  his  possession,  and  in  ascertaining 
this,  the  expense  necessary  to  restore  the  building  to  such  a  state 
as  would  make  that  possession  as  beneficial  for  the  purposes  of  the 
tenant  as  it  was  before  the  trespass  was  committed,  should  be  al- 
lowed ;  but  with  this  limitation,  that  such  allowance  should  not 
exceed  the  value  of  the  plaintiff's  term,  including  the  rent  he  was 
bound  to  pay.  The  limitation  stated  is  necessary,  for  if  the  de- 
fendant had  torn  down  the  entire  building,  or  otherwise  driven 
the  plaintiff  therefrom,  he  could  (apart  from  the  question  whether 
exemplary  damages  should  be  allowed)  only  recover  the  value  of 
that  possession  of  which  he  was  deprived. 

Had  it  appeared,  however,  that  by  the  terms  of  the  tenancy,  the 
plaintiff  was  bound  to  make  repairs,  and  restore  the  premises  to 
the  landlord  at  the  end  of  the  term  in  as  good  condition  as  when 
they  were  leased,  then  the  defendant  was  liable  to  make  good  all 
the  injury  caused  by  the  trespass,  and  enable  the  plaintiff  to  put 
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the  bailding  in  as  good  condition  as  it  was  when  the  trespass  was 
committed. 

We  incline  to  the  opinion  that  the  iillegatioDS  in  the  complaint 
are  sufficient  to  entitle  the  plaintiff  to  show  that  such  were  the 
terms  of  his  lease,  and  claim  damages  accordingly,  and  that  the 
question  appertains  to  the  measure  of  damages ;  and  yet  the  ques- 
tion is  not  free  from  doubt  There  is  not  only  no  averment  that 
the  plaintiff  was  bound  to  repair,  but  it  is  not  even  stated  that  he 
was  put  to  any  expense  in  repairing,  or  that  he  made  any  repairs. 
The  doubt,  if  any  there  be,  on  the  sufficiency  of  the  complaint  in 
this  respect,  can  easily  be  removed  by  amendment,  which  would, 
probably,  have  been  allowed  on  the  trial,  had  it  been  sought  by 
the  plaintiff's  counsel.  He  may,  perhaps,  be  advised  to  seek  such 
amendment  before  another  trial. 

The  defendant  insisted  on  the  trial  that  the  plaintiff  could  not 
recover  for  damages  sustained  by  loss  of  business,  because  he  had 
given  no  evidence  of  any  such  loss ;  and  the  counsel,  on  the  argu- 
ment of  the  appeal,  add,  as  a  further  reason,  that  such  damages, 
if  sustained,  are  too  remote  to  be  the  subject  of  recovery. 

We  have  had  occasion  recently  to  consider  this  latter  proposi- 
tion in  the  case  of  Sl  John  v.  The  Mayor,  argued  at  the  Decembe** 
General  Term,  and  decided  at  the  present  term,  {ante,  p.  815,)  in 
which  we  hold,  that  in  actions  to  recover  against  a  tort  feasor,  the 
loss  of  profits  may  be  taken  into  view  in  estimating  the  damages, 
though  in  actions  for  a  breach  of  contract  the  general  rule  is  other- 
wise. (See  Finch  v.  Broum,  13  Wend.  601 ;  Fitch  v.  Livingston,  4 
Sandf.  514 ;  Wilkes  v.  ffunger/ard  Market  Co.,  2  Bing.  N.  0. 281 ; 
Iversan  v.  Moore,  1  Ld.  Ray.  486 ;  Laoour  v.  The  Mayor,  8  Duer, 
406.)  This  does  not  necessarily  embrace  a  right  to  recover  purely 
contingent  or  speculative  profits,  but  will  warrant  the  recovery  for 
such  losses  as  are  proved  to  be  the  direct  consequence  of  the  wrong 
which  is  to  be  redressed. 

The  proof  on  the  subject  given  by  the  plaintiff  on  the  trial  was 
at  most  exceedingly  slight ;  the  only  testimony  we  find  in  the  case 
as  settled,  that  appears  to  bear  upon  this  claim,  is  that  of  a  witness 
who  testifies  that  he  "  had  nothing  else  to  do  but  keep  brushing 
and  dusting  goods  all  the  time ;  we  had  cloths,  silk  velvets,  and  all 
kinds;  the  wall  was  left  open  about  three  months.    I  (he)  re- 
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mained  there  nights  and  watched ;  the  front  door  had  two  beams 
in  it,  etc. ;  the  light  goods  were  injured  and  spotted  with  dust" 

We  do  not  think  that,  in  an  action  in  which  the  damages  are 
not  fixed  and  certain,  and  upon  proofs  such  as  were  given,  the 
whole  question  of  injury  to  the  plaintifi's  business  should  have 
been  withdrawn  from  their  consideration.  But  it  was  proper  to 
instruct  them  that  the  plaintiff  could  not  recover  for  any  loss  re- 
sulting from  the  interruption  of  his  business,  without  proof  that 
his  business  was  interrupted;  nor  for  any  loss  in  his  business, 
without  proof  of  such  loss;  nor  for  any  greater  loss  than  was 
proved.  We  think  the  language  of  the  charge  was  substantially 
to  that  effect,  though  we  are  free  to  say  that,  beyond  some  evidence 
of  injury  to  the  goods,  and  of  increased  expense  or  trouble  in 
taking  care  of  them,  no  such  loss  was  shown. 

It  only  remains  to  notice  what  was  said  by  the  Judge,  in  rela- 
tion to  sheath-piling,  and  in  the  refusal  to  charge  that  the  plaintiff 
was  not  bound  to  sheath-pile  and  support  the  premises  and  soil 
of  the  plaintiff.  Although  one  who  excavates  his  own  soil  is  not 
under  an  affirmative  duty  to  protect  his  neighbor's  soil  from  fall- 
ing, he  may  not  conduct  his  excavation  so  heedlessly  or  recklessly 
as  to  unnecessarily  cause  injury  to  his  neighbor,  {RadcUff*8  JEb- 
ecutors  v.  The  Mayor,  etc,,  4  Comstock,  195-203,)  and,  on  the  other 
hand,  the  neighbor,  having  received  due  notice,  should,  if  he  de- 
sire to  support  his  own  soil,  resort  to  the  proper  means  of  doing 
so.  He  may  not  be  liable,  and,  we  think,  is  not  himself  liable, 
if  he  chooses  to  neglect  this  precaution.  The  one  who  digs  away 
his  own  soil  and  so,  by  the  operation  of  the  laws  of  nature,  merely 
draws  upon  himself  his  neighbor's  soil  or  sand,  must,  we  think, 
submit  to  the  inconvenience,  and  he  has,  we  think,  his  election  to 
do  so,  or  to  protect  himself  by  sheath-piling  or  otherwise,  as  be 
may  be  advised. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  costs 
to  abide  the  event 
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Clinton  W.  Conger,  and  others  v.  Thb  Hudson  Bivkb  Bail- 
road  Company. 

The  undertakiiig  and  daty  of  a  common  carrier  are  not  only  to  carry  and  deliyer 
safely  the  goods  intrusted  to  him,  but  also  to  carry  and  deliver  Uiem  within  a 
reasonable  time,  but  the  first  duty  is  absolute,  the  second  merely  relative. 

What  is  a  reasonable  time  depends,  in  each  case,  when  the  question  arises,  npon<^ 
ita  particular  circumstances,  and  is  usAally,  if  not  always,  a  question  of  fact  for 
the  determination  of  a  jury. 

When  it  appears  that  a  delay  beyond  the  ordinary  time  was  not  occasioned  by  any 
negligence,  fault,  or  want  of  skill  of  the  carrier,  but  was  imputable  solely  to 
the  recklessness  or  carelessness  of  a  third  party,  the  law  regards  it  as  an  inevit- 
able accident,  for  the  consequences  of  which  the  carrier  is  not  responsible. 

The  Judge,  upon  the  trial,  charged  the  jury  that  the  defendants  were  responsible 
for  the  damages  caused  by  a  delay  in  the  delivery  of  cattle  belonging  to  the 
pliantifis,  even  if  a  collision,  which  produced  the  delay,  was  imputable  solely 
to  another  railroad  company ;  and  he  refused  to  charge,  as  requested  by  the 
defendants  counsel,  that  if  the  collision  was  caused  by  the  careleasness  of  the 
other  company,  without  any  negligence  or  fault  whatever  on  the  part  of  the 
defendants,  they  were  not  responsible  for  any  damages  sustained  by  the 
plaintiffs. 

Meldf  that  the  Judge  erred  in  his  charge,  and  that  he  ought  to  have  submitted  to 
the  jury  the  question  whether  the  collision  was  not  solely  caused  by  the  negHr 
genoe  of  the  Hudson  and  Berkshire  Railroad  Company,  as  evidence  had  been 
given  tending  to  show  that  such  was  tlie  £act. 

It  seems  that  the  defendants,  if  liable  at  all,  were  not  so  for  the  shrinkage  of  the 
defendants*  cattle ;  their  disposition  to  become  restive,  and  their  trampling  upon 
each  other  as  Injuries  from  these  causes^  must  be  deemed  to  have  arisen  from  the 
nature  and  inherent  character  of  the  property  carried. 

It  seems,  also,  that  damages  resulting  from  the  loss  of  a  market,  occasioned  by  a 
delay  not  excused ;  as  too  speculative  and  contingent,  are  not  recoverable. 

Hew  trial  ordered,  costs  to  abide  event. 

(Before  Dvxr,  Bobwobth  and  WooDBrvr,  J.J.) 
December  4,  1856 ;  February  20, 1867. 

MonoN  on  the  part  of  the  plaintiffs,  for  judgment  on  a  verdict 
in  their  favor,  the  questions  of  law  arising  on  the  trial  having  been 
directed  to  be  heard,  in  thtf  first  instance,  at  the  General  Term. 
C  The  action  was  brought  to  recover  damages  from  the  defend- 
ants, as  common  carriers,  for  their  delay  in  the  transportation, 
upon  their  railroad,  of  cattle  belonging  to  the  plaintiff  from 
Albany  to  New  York.  \ 
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The  answer  denied  all  the  material  allegations  in  the  com- 
plaint 

The  cause  was  tried  before  Campbell,  J.,  and  a  jury,  in  Novem- 
ber, 1854,  and  the  following  are  the  material  tacts  proved  upon 
the  trial. 

f  The  cattle  were  received  at  Albany  in  the  afternoon  of  the  29th 
of  March,  1864,  and  would,  according  to  the  usual  and  ordinary 
course  of  transportation  on  the  defendants'  road,  have  arrived  in 
New  York  early  on  the  following  morning,  (Thursday,)  that  being 
what  the  witnesses  call  market  day ;  but,  by  reason  of  delay,  they 
did  not  arrive  until  the  evening  of  that  day.  Prom  the  length  of 
the  time  consumed  in  the  transportation,  the  cattle,  which  were 
enclosed  in  cars,  became  weary ;  some  lay  down,  and  were  tram- 
pled upon  by  others,  and  on  their  delivery  in  New  York  were 
found  bruised  and  shrunken,  and  deteriorated  in  respect  to  their 
condition  for  market  They  were  sold  by  the  plaintiffs  on  the 
following  Monday,  the  next  regular  market^ay,  but  between  the 
Thursday  and  Monday  the  price  of  cattle  in  the  market  fell,  ac- 
cording to  the  testimony,  $1.60  per  cwt 

The  plainti&  claimed  to  recover  for  the  damages  sustained 
from  the  injuries  to  and  the  shrinkage  of  the  cattle,  and  also 
damages  for  the  loss  of  the  market  on  Thursday,  on  the  morning 
of  whidh  day,  as  they  claim  the  cattle  should  have  been  delivered 
in  New  York. 

The  defendants  sought  to  excuse  the  delay  by  showing  that  it 
^  happened  without  their  &ult.^ 

The  cause  of  delay  was  this :  One  of  the  defendants'  passenger 
trains  left  Albany  shortly  before  the  freight  train  by  which  the 
plaintifts'  cattle  were  forwarded ;  when  it  reached  Hudson  it  was 
run  into  by  a  train,  or  engine,  of  another  (the  Hudson  and  Berk- 
shire,) railroad  company,  and,  by  the  collision,  both  engines  and 
some  other  cars  were  thrown  off  the  track,  and  the  further  pro- 
gress of  the  passenger  train  was  hindered  for  several  hours. 

This  detention  caused  delay  to  the  trains  going  up,  for  the  pas- 
sage of  which  the  rules  of  the  road  required  the  conductor  of  the 
cattle  train  to  wait  at  a  station  above  Hudson.  Evidence  was 
given  upon  the  question  whether  the  collision  resulted  solely  from 
the  negligence  of  the  Hudson  and  Berkshire  Bailroad  Company. 

The  defendant's  counsel,  on  the  trial,  requested  the  Judge  to 


NEW  YOEK— FEBRUARY,  1857.  377  ' 

Conger  v.  Hodson  River  R.  K  Ck>. 

*  '  .■  — • 

charge,  that  if  the  collision  was  the  result  of  the  carelessness  of 
the  Hudson  and  Berkshire  Bailroad  Company,  and  that  the  de- 
fendants were  not  guilty  of  carelessness  or  negligence,  the  defend- 
ants are  not  responsible  for  any  damages  sustained  by  the  delay  . 
in  delivering  the  property ;  and  to  the  refusal  of  the  Judge  to  so 
instruct  the  jury  the  defendants  excepted. 

The  Judge  charged  that  common  carriers  are  responsible  fo? 
damages  to  personal  property,  whilst  in  their  care,  which  may  be 
ultimately  delivered,  whether  such  injury  was  occasioned  by  the 
carelessness  or  negligence  of  the  carriers  or  not.  That,  in  this 
case,  the  delay  which  caused  the  damage  arose  out  of  a  collision 
between  a  train  of  the  defendants  and  a  train  of  the  Hudson  and 
Berkshire  Bailroad  Company,  and  that  the  defendants  were  re- 
sponsible for  the  damages  sustained  in  this  case,  although  that 
collision  was  caused  by  the  negligence  of  the  Hudson  and  Berk-j 
shire  Boad  alone. 

To  these  portions  of  the  charge  the  defendants  excepted.  ^ 

By  direction  of  the  Judge  the  jury,  on  finding  for  the  plaintiffs, 
stat^  their  assessment  of  damages  severally  in  two  items,  viz. : 
For  injury  to  the  cattle  and  shrinkage,  $260 ;  and  for  loss  of  a 
market  day,  $620. 

The  case  was,  therefore,  ordered  to  be  heard  at  the  General 
Term,  upon  the  questions  of  law  raised  upon  the  trial. 

W.  JFkiHerton,  for  the  defendants. 

L  We  contend  that  the  accident  which  caused  the  delay  from 
which  the  damage  arose  in  this  case,  was  not  the  result  of  defend- 
ant's negligence  and  that, 

IL  Common  carriers  are  not  liable  for  damages  for  mere  delay 
in  the  delivery  of  property  entrusted  to  their  charge,  if  such  delay 
arose  from  causes  which  they  could  not  control.  {Pai^ans  v. 
Hardy,  14  Wend.  215 ;  Boumian  v.  Teal,  28  Wend.  806;  fj^ger  v.  J^MOauY 
The  PortsmmUh  K  R,  Oo,l  American  B.  B.  Cases,  171  and  note.) 
The  Judge's  charge  was,  therefore,  erroneous,  and  we  are  entitled 
to  a  new  trial. 

m.  The  special  contract  in  this  case  limited  the  liability  of  de- 
fendants, and  they  are  not  responsible  in  this  case.     {Lager  v. 
PortMumik  B.  B.  Cb.  1  American  B.  E.  Cases,  171.) 


.  878  CASES  IN  THE  SUPERIOR  COURT. 


Conger  v.  lludson  River  R.  R.  Ca 


IV.  The  cbarge  of  the  court,  therefore,  was  incorrect  The 
Judge  should  have  charged  as  requested. 

P,  G,  Clark,  for  the  plaintifife. 

We  insist  that  the  Judge  correctly  charged  the  jury,  that  the 
d^endants  were  responsible  for  damages  to  the  plaintiff's  proper- 
ty, whether  it  was  occasioned  by  the  defendants'  carelessness  or 
negligence  or  not ;  and  that  the  defendants  were  responsible  for 
the  damages  occasioned  by  the  collision,  although  that  collision, 
was  caused  by  the  negligence  of  the  Hudson  and  Berkshire  Boad 
alone.  1.  The  defendants  are  common  carriers,  and  as  such  are 
responsible  for  all  losses,  except  those  occasioned  by  the  act  of 
God  or  of  the  king's  enemies.  (Story  on  Bailments,  §  489-491.) 
By  the  ^'  act  of  6od"  is  meant  natural  accidents,  arising  from 
superhuman  causes,  and  not  accidents  arising  from  the  negligence 
of  men.  (Story  on  Bailments,  §  511 ;  2  Kent  Com,  p.  602 ;  McAr^ 
thur  V.  Sears,  21  Wend.  190 ;  Camden  &  A,  T,  Co.  v.  Burhe,  13 
Wend.  611 ;  Mershon  v.  Hcbensack,  Supreme  Court  of  New  Jer- 
sey, Law  Beporter  for  December,  1850,  page  415 ;  Plaisted  v. 
Boston  Jc  B.  <tc.  Co,  27  Main.  B.  132.)  2.  The  rule  and  the  prin- 
ciple of  the  rule  are  the  same  whether  there  be  a  total  loss  of  the 
property  caried,  or  a  partial  loss  or  damage  to  property  ultimately 
delivered.  {Smith  v.  Ghnffith,  3  Hill,  333 ;  Camden  &  A.  T.  Co. 
V.  Burke,  18  Wend.  611 ;  PindaU  v.  Benck,  4  McLean,  259  ;  Bur- 
riU  y.  Benck,  4  McLean,  325.) 

By  the  Court.  Woodruff,  J. — ^The  undertaking  and  duty 
of  a  common  carrier,  on  receiving  goods  for  carriage,  is  twofold : 
First,  to  carry  and  deliver  safely.  Second,  so  to  carry  and  de- 
liver within  a  reasonable  time. 

The  first  duty  is  absolute.  Nothing  but  the  act  of  God  or  the 
public  enemies  will  relieve  the  carrier  from  its  performance. 

The  second  duty  is  relative,  depending  upon  various  circum- 
stances and  conditions  under  which  goods  are  received,  the  means 
at  the  command  of  the  carrier,  and  the  absence  of  fault  on  his 
part  in  the  provision  he  has  made  for  the  performance  of  his  duty. 

What  is  a  reasonable  time  must  always  be  determined  by  the 
circumstances  under  which  the  carrier  acts,  and  not  by  the  inquiry 
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what,  under  other  circumstances,  would  be  reasonable,  nor  even  by 
the  inquiry  what  period  is  ordinarily  required  for  the  performance 
of  the  service. 

The  distinction  above  stated  is  to  be  found  in  the  elementary 
writers  treating  of  the  law  of  common  carriers,  and  is,  I  appre- 
hend, too  well  settled  to  be  now  open  for  discussion ;  and  its  re- 
cognition in  this  state  unequivocally  appears  in  Parsons  v.  Hardy^ 
(14  Wend.  217);  Hamuyiiy  v.  Bingham,  (2  Kern.  99);  Wibert  v. 
The  New  York  and  Erie  Railroad  Co.  (ib.  246:  S.  C;  19  Barb.  86). 

The  delay  in  the  present  case  is  alleged  by  the  defendants  to 
have  arisen  from  the  negligent  act  of  another  railroad  company, 
without  fiiult  on  their  part,  by  which  their  cars  were  thrown  from 
the  railroad  track,  and  the  passage  of  the  following  train  (contain- 
ing the  plaintiffe'  property)  necessarily  hindered. 

The  case  of  Parsons  v.  Hardy  presented  the  precise  question  * 
whether  such  an  accident,  caused  by  the  act  of  third  parties, 
through  their  misadventure  or  negligence,  excused  the  delay. 
The  court  held,  "  that  evidence  that  the  delay  was  so  caused,  was  ad- 
missible," and  that  if  the  fact  were  proved,  and  the  accident  shown 
to  have  occurred  without  any  want  of  diligence,  care  and  skill  on 
the  part  of  the  carrier,  it  would  excuse  the  delay.  ' 

And  we  understand  the  decision  of  Wibert  v.  The  New  York 
and  Erie  Railroad  Oo.  to  decide  that  common  carriers,  when  there  A 
is  no  expn»8  agreement  to  carry  within  a  limited  time,  ^  not 
responsible  for  delays  occurring  without  their  fault,  and  that  this 
is  true  as  well  of  the  common  law  obligations  of  carriers  as  under 
our  statute,  which  was  the  subject  of  much  discussion  both  in  the 
supreme  court  and  court  of  appeals. 

It  is  hardly  necessary  to  add,  that  in  disposing  of  this  case  we 
must  be  governed  by  the  decisions  referred  to,  and  it  is,  therefore, 
unnecessary  to  extend  our  discussion  upon  this  point. 

The  application  of  those  cases  to  the  present,  shows  that  there 
was  error  in  the  charge  of  the  Judge  on  the  trial. 

He  charged  that  the  defendants  were  responsible  for  the  dam- 
ages caused  by  the  delay  in  making  the  delivery  of  the  plaintiffs' 
cattle,  although  the  collision,  which  produced  the  delay,  was 
caused  by  another  railroad  company ;  and  he  refused  to  charge 
that  if  such  collision  was  caused  by  the  carelessness  of  the  other 
company,  and  the  defendants  were  guilty  of  no  carelessness  or 
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negUgenoe,  the  defendants  wefe  not  responsible' for  any  damages 
sustained  bj  reason  of  delay  in  the  delivery. 

This,  we  apprehend,  was  making  the  duty  of  the  defendants,  to 
carry  and  deliver  within  the  usual  and  customary  period  of  trans- 
portation from  Albany  to  New  York,  just  as  absolute  and  un* 
qualified  as  their  duty  to  carry  and  deliver.  In  effect,  it  allowed 
no  excuse  for  delay,  which  would  not  excuse  a  failure  to  deliver. 

K  the  accident,  which  caused  the  delay,  happened  through  the 
£Biult  of  another  company,  and  without  any  concurring  fiiult  or 
neglect  on  the  part  of  the  defendants,  then,  as  to  them,  the  acci- 
dent was  inevitable,  in  the  sense  that  excuses  the  delay,  within 
the  rule  declared  by  the  cases  above  mentioned. 

And  if  the  defendants,  therefore,  failed  in  no  duty  which 
they  owed  to  the  plaintiff,  they  not  having  stipulated,  by  their 
contract,  to  carry  and  deliver  within  any  limited  time,  are  not  re- 
sponsible for  damages  resulting  from  the  delay  in  delivering  the 
cattle  in  question. 

How  the  jury  would  have  found,  had  the  question  whether  the 
delay,  and  the  consequent  injury  to  the  plaintiff's  cattle,  were 
without  the  &ult  or  negligence  of  the  defendants  or  their  servants, 
been  submitted  to  them,  we  are  not  able  to  say.  If  we  could  de- 
termine what  is  the  weight  of  the  evidence  upon  that  subject,  we 
should  not  consider  ourselves  at  liberty  to  do  so.  But  if  the  jury 
had  found  in  the  defendants'  &vor,  upon  that  question,  then  tl»9 
delay  was  caused  by  what  was,  as  to  the  defendants,  an  inevitable 
accident,  which,  according  to  the  cases  mentioned,  would  excuse 
them. 

If^  then,  the  defendants  are  not  responsible  for  the  delay  in  the 
delivery,  that  being  excused,  the  excuse  must  necessarily  relieve 
them  from  liability  for  any  injury  to  the  property  which  is  the 
mere  result  of  the  delay.  That  is,  in  the  case  before  us,  the  injury 
described  by  the  witness  as  the  shrinkage,  fatigue,  and  trampling 
of  the  cattle  upon  each  other,  by  reason  of  the  increased  time  con- 
sumed in  the  carriage. 

So  far  as  this  was  the  mere  result  of  delay,  it  must  stand  upon 
the  same  footing  as  the  depreciation  or  deterioration  of  property, 
in  the  course  of  transportation,  from  its  own  inherent  character 
and  liability  to  decay,  or  injury  from  mere  lapse  of  time,  or  from 
the  act  of  carriage  itsel£    No  rule  of  responsibility  imposes  upon 
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the  carrier  losses  arising  fix>m  the  ordinary  deterioration  of  goods 
in  quantity  or  quality,  in  the  course  of  transportation,  or  from 
their  inherent  infirmity  or  tendency  to  decay.") 

We  are  not  able  to  perceive  any  reason  upon  which  the  shrink- 
age of  the  plaintiflTs  cattle,  their  disposition  to  become  restive,  and 
their  trampling  upon  each  other  when  some  of  them  lie  down  firom 
&tigue,  is  not  to  be  deemed  an  injury  arising  from  the  nature  and 
inh^*ent  character  of  the  property  carried,  as  truly  as  if  the  prop- 
erty had  been  of  any  description  of  perishable  goods. 

The  rule  undoubtedly  requires  of  the  carrier,  that  he  use  all 
reasonable  and  proper  care  that  the  delay  may  not  be  unnecessa- 
rily prejudicial. 

And  under  the  rule  above  stated,  if  the  delay  was.  without  the 
&ult  of  the  defendants,  it  is  entirely  clear  that  the  damages,  which 
consisted  (as  alleged)  in  the  loss  of  the  market,  cannot  be  recov- 
ered. The  claim  has  no  foundation  whatever,  save  in  the  mere 
lapse  of  time,  and  if  that  be  excused,  the  claim  is  obviously 
groundless. 

This,  perhaps,  renders  any  further  discussion  of  this  case  un- 
necessary ;  but  I  add,  nevertheless,  the  further  observation,  that 
if  the  delay  was  caused  by  the  admitted  negligence  of  the  defend- 
ants, I  very  much  doubt  the  liability  of  the  defendants  to  any  such 
claim.  In  the  absence  of  an  express  agreement  as  to  time,  made 
with  a  view  to  a  delivery  for  the  market  of  a  specified  day,  it  can- 
not be  intended  that  the  contingencies  of  the  market  were  at  all 
within  the  contemplation  of  the  parties ;  nor  is  it  obvious  what 
particular  day  is  to  be  taken  by  which  to  test  the  amount  of  such 
a  loss.  There  would  seem  to  be  no  reason  for  taking  the  very 
day  of  the  expected  arrival,  if  intermediate  to  that  day  and  the  day 
of  the  trial,  there  has  been  a  fluctuation  in  prices,  some  higher  and 
0ome  lower  than  on  the  first-named  day.  Nor  would  it  be  reason- 
able to  fix  the  time  for  ascertaining  the  depreciation  at  the  very 
day  of  the  actual  arrival,  without  permitting  the  defendants  to  say, 
and  show,  that  if  the  plaintiff  had  left  the  property  for  some  rea- 
sonable time  thereafter,  they  would  have  realized  from  the  higher 
prices  then  prevailing,  as  much,  or  even  more,  than  by  a  sale  on 
the  day  whep  the  property  was  expected  to  arrive. 

In  truth,  damages  of  this  description  are  too  remote  and  con- 
tingent to  be  ascribed  to  the  delay,  whether  the  delay  be  excused 
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or  not  They  do  not  result  from  the  delay,  but  from  other 
causes.  Non  constat  that  the  plaintiffs  would  have  sold  their  cat- 
tle had  they  arrived  one  day  earlier;  or,  if  they  had  sold  them, 
that  they  would  have  brought  any  higher  price  than  they  did 
bring.  It  cannot  be  known  but  that  the  addition  of  these  very 
cattle,  to  the  stock  on  hand,  would  have  produced,  one  day  earlier, 
all  the  fall  in  the  market  which  took  place  on  the  day  of  their  ar- 
rival. But  I  do  not  deem  it  necessary  to  pursue  this  branch  of 
the  subject,  since,  if  the  delay  be  excused,  the  claim  necessarily 
falls.  In  the  able  opinion  of  Mr.  Justice  Marvin,  in  WAerl  v.  The 
N.  T.  Jk  Erie  R.  R.  Co.  (19  Barb.  86,)  this  subject  is  very  fully 
discussed,  and  his  conclusion  is  ably  sustained,  viz.,  that  no  re- 
covery can  be  had  of  damages  of  this  description,  from  whatever 
cause  the  delay  arises.  In  the  Court  of  Appeals  the  decision  that, 
the  delay  having  occurred  without  the  fault  of  the  defendants, 
they  were  not  liable  at  all,  rendered  the  discussion  of  this  other 
question  unnecessary. 
A  new  trial  must  be  ordered,  with  costs  to  abide  the  event 


CoLEGROVE  V.  The  New  Yobk  and  Harlem  Eailroad  Coif' 
PANY,  and  The  New  York  and  New  Haven  Railroad 
Company. 

The  complaint  states,  as  a  cause  of  action,  that  the  plaintiff,  while  a  passenger  in 
the  cars  of  the  Harlem  Company,  was  injured  by  such  n^ligent  management 
by  each  company  of  its  train  of  cars,  that  the  two  trains  came  in  collision,  and 
that  by  such  collirion  the  injury  was  inflicted.  Each  company  answered  seps- 
rately,  denying  negligence  on  its  part. 

The  jury  found  that  the  collision  which  caused  the  Injury  was  produced  by  the 
coJiourring  negligence  of  the  two  ooqipAnies. 

Held,  if  the  cause  of  action  against  each  company  is,  on  t^e  facts  stated,  several 
and  not  joint,  the  misjoinder  is  cured  by  answering  ai\d  by  omitting  to  demur, 
and  neither  had  a  right  to  a  separate  trial ;  such  defect  appearing  on  the  face 
of  the  complaint 

Tlie  plaintiff  was  injured  by  the  collision ;  a  single  an4  forcible  act,  caused  directly 
by  the  joint  action  of  the  two,  and  without  such  concurring  action  or  common 
negligence,  there  might  have  been  no  collision  and  no  injury.  For  an  injary 
thus  caused,  trespass  would  lie.  All  who  concur  in  a  forcible  and  wrongful  act, 
which  directly  injures^  may  be  sued  jointly.    Neither  defendant,  though  sepap 
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ntely  sued,  woold  be  exonerated  from  any  part  of  the  damages  resulting  from 
an  iDJary  thus  caused. 

^e  negligenoc  of  the  Harlem  Company  cannot  be  imputed  to  tbe  plaintiff,  in  such 
sense,  as  to  exempt  the  New  Haven  Company  from  liability  to  him.  The  Har- 
lem car  was  not  the  carriage  of  the  plaintiff,  Hor  one  subject  to  his  control,  or 
N  under  the  management  of  his  serranta 

Although  a  defendant  moves  for  a  nonsuit  at  the  close  of  the  plaintiff's  evidence, 
and  on  such  evidence  alone,  is  entitled  to  it,  and  excepts  to  a  decision  denying 
the  motion,  yet,  if  instead  of  standing  on  the  exception  he  gives  evidence,  and  a 
verdict  ultimately  passes  against  him,  on  sufficient  evidence  and  uoder  a  proper 
charge,  his  exception  will  not  entitle  him  to  a  new  trial.  It  is  waived  by  giv- 
ing evidence  to  the  merits  sufficient  to  establish  his  liability. 

The  same  is  true  of  an  exception  to  a  decision  overruling  an  offer  of  the  defendant 
to  demur  to  the  plaintiff's  evidencci 

The  fact  that  the  plaintiff  stood  on  the  platform  of  the  Harlem  car  at  the  time  of 
the  collision,  is  no  answer  to  his  action  against  that  company,  no  notice  being 
at  the  time  posted  up  as  required  by  section  46  of  the  Laws  of  1850,  p.  284. 
He  owed  no  duty  to  the  New  Haven  Company,  which  made  it  negligent  in  him, 
as  between  himself  and  that  company  to  be  there,  in  view  of  the  possibility  of 
coming  in  collision  with  one  of  the  trains  of  that  company,  which,  according  to 
its  regulations)  had  no  right  to  be  on  the  track  on  that  day,  and  which  there 
was  not  the  slightest  reason  to  suppose  might  be  on  it 

If  a  passenger  in  one  of  two  trains,  owned  and  run  by  different  companies,  is  injured 
by  their  coming  in  collision,  and  such  collision  would  not  have  occurred  if  both 
companies  had  exercised  that  ordinary  care  which  they  owed  to  all  persona 
travelling  on  the  road,  and  if  the  plaintiff,  as  between  himself  and  boUi  com- 
panies, was  lawfully  where  he  was,  and  if  he  was  guilty  of  no  negligence  in 
not  anticipating  such  a  collision,  and  in  not  seeking  a  seat  with  a  view  to  its 
possible  occurrence,  the  &ct  that  be  was  on  the  platform  of  a  car,  when  injured 
by  such  a  collision,  is  no  bar  to  his  right  of  action  against  either  company. 

On  such  a  state  of  facts,  and  when  no  negligence  can  be  imputed  to  the  plaintiff, 
except  the  mere  act  of  riding  upon  the  platform,  it  is  not  erroneous,  or  calcu- 
lated to  mislead  a  jury,  to  instruct  them  that  the  general  rule  is,  that  the  neg- 
ligence of  a  plaintiff  which  goes  to  excuse  the  defendant's  negligence,  must  be 
such  negligence  as  contributed  to  the  accident  which  caused  the  injury. 

'Woodruff,  J.,  dissenting,  heldj  that^  on  the  facts  of  this  case,  an  action  would  not 
lie  against  the  defendants  jointly.  The  collision  is  not  the  cause  of  action  and 
ground  of  liability,  but  the  negligence  which  caused  it  Each  defendant  is  lia- 
ble fioT  the  feult  of  its  own  servants,  and  for  that  only.  The  companies  were 
ftcting  wholly  independently  of  each  other,  and  were  not  discharging  any  com- 
mon obligation  to  the  plaintiff,  and  violated  no  duty  which  they  owed  him  in 
common.  The  culpa  eatuans  is  separate,  in  respect  to  each  defendant,  and 
whether  injury  results  concurrently,  or  otherwise,  cannot  change  their  relation 
to  each  other,  or  to  the  plaintiff 

The  liability  of  either  defendant  is  not  founded  in  any  act  of  such  defendant,  but 
in  negligence  only,  and  such  negligence  in  nowise  tended  to  produce  negligence 
in  the  other.  A  joint  verdict  against  the  defendants,  on  the  facts  of  this  case, 
should  not  be  sastained. 

The  Judge  erred,  in  charging  that  tiie  general  rale  is,  that  the  negligence  of  a 
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plaintiif  tliAt  go«f  to  cxcu«  the  dcfeDdaata,  most  be  each  negHgenee  as  eoatri- 
buted  to  the  aecident,  that  caused  the  injury.  Caaea  tpecified,  in  whieh  meh 
a  itateiDettt  of  the  role  of  law  would  be  crroaeooa.  The  tme  inquiry  i% 
whether  tfa«  plaintiff*!  iignry  is  attributable,  in  part,  to  his  own  oarelcssneM; 
whether  his  negligence  eontribated  to  his  hurt  ? 
The  charge  in  this  respect  was  erroneous  and  prejndicial  to  both  defendants^  snd 
particularly  so  to  the  New  Haven  Company.  A  Tcrdict  and  judgment  against 
the  defendants  jointly  are  not  proper  in  this  action,  and  the  TerdiH  should  be 
set  aside,  and  a  new  trial  ordered. 

(Before  Dun,  Bosworth  and  Woodsttft,  J.J.) 
Dec  2,  1856 ;  Feb.  21,  1867. 

This  action  came  before  the  court,  at  General  Term,  on  a  ve^ 
diet  for  the  plaintiff^  subject  to  the  opinion  of  the  court  at  GknenJ 
Term,  on  the  questions  of  law  presented  by  exceptions  taken  at 
the  trial.  It  was  tried  before  Mr.  Justice  Slosson  and  a  jury,  on 
the  5th  of  December,  1855. 

The  action  is  brought  against  both  defendants,  to  recover  dam? 
ages  for  injuries  sustained  by  the  plaintiff,  while  a  passenger  on 
the  cars  of  the  Harlem  Company,  from  a  collision  between  the 
trains  of  the  two  companies,  occurring  about  six  o'clock,  A.  H.,  on 
the  26th  of  November,  1854,  at  about  Fifty-eighth  street,  in  the 
city  of  New  York.  Both  trains  were  going  in  the  same  direction, 
and  into  the  city,  the  traiq  of  the  New  Haven  Company,  being 
the  forward  train.  That  train  was  a  freight  train,  and  was  due 
at  the  Centre-street  depot  at  fifteen  minutes  past  eleven,  P.  it,  of 
the  preceding  day.  It  had  been  delayed  by  a  freight  train  of  the 
Harlem  Company,  on  the  track,  due  in  New  York  city  subse- 
quently to  the  New  Haven  train,  but  how  much  of  its  delay  had 
been  thus  caused  did  not  distinctly  appear.  The  train,  in  which 
the  plaintiff  was  a  passenger,  left  White  Plains  at  five  minutes  past 
five,  A.  M.,  that  morning,  without  brakemen,  five  o'clock  being  its 
regular  time  to  leave.  The  plaintiff  was  a  commuter,  a  daily 
passenger  in  the  cars  of  the  Harlem  Company,  and,  on  the  morn- 
ing in  question,  got  upon  the  cars  at  125th  street,  and  upon  the 
rear  platform  of  the  first  car  of  the  train.  There  were  unoccupied 
seats  in  the  last  two  cars  of  the  train,  but  none  in  the  first  car, 
and  the  plaintiff  did  not  have  time  to  find  a  seat  before  the  train 
started. 

The  complaint  charges  that  a  collision  occurred  between  the 
two  trains,  by  reason  of  the  agents  of  each  company  managing  its 
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train  "  so  negligentlj,  recklessly,  carelessly,  and  wrongfully,  and 
without  the  exercise  of  ordinary  or  proper  prudence,  vigilance,  or 
precaution,"  that  the  train  of  the  Harlem  Company  ran  into  that 
of  the  New  Haven  Company,  whereby  the  plaintiff,  without  any 
default  on  his  part,  was  knocked  down  and  his  ankle  fractured^ 
and  was  otherwise  injured,  the  particulars  whereof  were  specified. 

Each  defendant  answered  separately,  denying  all  negligence, 
and  charging  all  negligence  causing  the  collision  to  the  other  com- 
pany, and  charging  that  it  was  an  unnecessary  act^  and  culpable 
negligence  in  the  plidntiff,  to  be  on  the  platform  of  the  Harlem 
car,  and  that  such  negligence  was  a  bar  to  his  right  to  recover. 

When  the  plaintiff  had  concluded  the  evidence  on  his  part,  and 
rested  his  case : 

Jfr.  Sandfard^  the  counsel  for  the  New  York  and  Harlem  Bail- 
road  Company,  then  moved  to  dismiss  the  complaint,  on  the 
ground, — 

1.  That  the  plaintiff  had  failed  to  show  any  negligence  by  the 
New  York  and  Harlem  Railroad  Company ;  and 

2.  That  the  plaintiff  has  shown  negligence  on  his  part,  in  stand- 
ing on  the  platform,  which  contributed  to  produce  the  injury  al- 
leged to  have  been  sustained  by  him. 

Mr.  NayeSj  on  behalf  of  the  defendants,  the  New  York  and  New 
Haven  Railroad  Company,  moved  to  dismiss  the  complaint,  on 
the  ground, — 

1.  That  no  joint  action  could  be  maintained  against  the  two 
companies,  the  defendants  in  this  action,  without  proof  of  a  joint 
act  of  pegligence  or  concurrence  in  such  joint  act,  which  was  not 
pretended. 

2.  That  no  action  could  be  sustained  against  the  New  York  and 
New  Haven  Railroad  Company,  because  the  plaintiff  was  guilty 
of  negligence  in  being  on  the  platform  of  the  H!arlem  cars,  when 
there  was  room  inside,  in  violation  of  the  statute  applicable  to 
that  company,  and  of  its  rules  and  notices. 

8.  That  there  was  no  proof  of  negligence  against  the  New 
Haven  Railroad  Company,  which  contributed  to  the  injury. 

The  court  denied  the  motions,  and  the  counsel  for  the  defend- 
ants severally,  duly  excepted. 

D.— VI.  25 
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The  plaintiff  was  then  permitted  to  give  some  further  evidence ; 
that  being  done  he  again  rested. 

The  counsel  of  the  Harlem  Company  then  stated  their  defence 
to  be,  that  the  collision  was  caused  whoUj  by  the  negligence  of 
the  New  Haven  Company. 

Mr.  Noyes,  on  behalf  of  the  defendants,  the  New  York  and  New 
Haven  Railroad  Company,  then  moved  for  a  separate  trial  for  the 
defendants,  the  New  York  and  New  Haven  Railroad  Company, 
as  provided  in  the  258th  section  of  the  Code,  because  the  defences 
of  the  two  companies  were  entirely  distinct,  and  each  consisted  in 
imputing  negligence  to  the  other  to  some  extent,  and  a  joint  trial 
was  calculated  to  prejudice  their  rights. 

The  coart  denied  the  motion,  and  the  counsel  of  the  New 
Haven  Railroad  Company  excepted. 

Mr.  Noyes  then  stated  orally  that  he  offered  to  demur  to  the 
plaintiff's  evidence,  as  against  the  New  York  and  New  Haven 
Railroad  Company,  and  proposed  to  put  in  a  formal  written  de- 
murrer.   The  court  overruled  the  offer,  and  the  counsel  excepted. 

The  court  then  directed  the  counsel  for  the  New  York  and  New 
Haven  Railroad  Company  to  open  the  case  on  their  behalf,  when 
the  counsel  for  the  Harlem  Railroad  Company  had  closed  his  evi- 
dence, to  which  direction  the  counsel  for  the  New  York  and  New 
Haven  Railroad  Company  excepted. 

The  Harlem  Company  then  proceeded  to  examine  witnesses  on 
their  behalf.  When  their  examination  was  concluded,  the  counsel 
for  the  New  Haven  Company  opened  their  defence,  and  examined 
witnesses  on  their  part. 

When  the  whole  testimony  had  been  given,  the  following  pro* 
ceedings,  as  the  case  states,  were  had. 

Mr.  Sandford,  for  the  Harlem  Railroad  Company,  then  moved 
to  dismiss  the  complaint,  on  the  following  grounds : 

1st.  That  the  plaintiff  was  himself  guilty  of  negligence,  contrib- 
uting to  the  injury,  by  standing  on  the  platform. 

2d.  That  no  negligence  of  the  Harlem  Company  was  proved. 

Mr.  Noyes  moved  to  dismiss  the  complaint,  as  against  the  New 
York  and  New  Haven  Railroad  Company,  for  the  same  reasons 
as  before  stated. 

The  court  denied  both  motions,  and  the  counsel  for  the  defend- 
ants  duly  excepted. 
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The  counsel  for  the  defendants,  the  New  York  and  New  Haven 
Bailroad  Company  requested  the  court  to  charge : 

1.  If  the  jaiy  believe,  from  the  evidence,  that  the  plaintiff  knew 
of  the  regulations  against  standing  on  the  platform,  and  that  he 
stood  on  the  platform,  when  there  was  either  sitting  or  standing 
room  inside  any  of  the  passenger  cars  composing  the  train,  and  his 
thus  standing  there  contributed  to  the  injury  which  he  received, 
he  cannot  recover. 

2.  If  the  jury  believe,  from  the  evidence,  that  the  printed  reg- 
ulations against  standing  on  the  platform  were  posted  up  at  the 
time  when  the  plaintiff  took  his  passage,  in  a  conspicuous  place 
inside  the  passenger  cars,  and  that  there  was  room  inside  any  of 
those  cars  for  the  proper  accommodation  of  the  plaintiSj  either  sit- 
ting or  standing,  the  plaintiff  cannot  recover. 

8.  If  the  jury  believe,  from  the  evidence,  that  any  negligence 
of  the  plaintiff,  in  standing  on  the  platform,  contributed  to  the  in- 
jury received  by  him,  he  cannot  recover. 

The  counsel  for  the  New  York  and  Harlem  Bailroad  Company 
requested  the  court  to  charge  as  follows : 

1.  That  the  New  York  and  New  Haven  Bailroad  Company 
had  the  right,  by  law,  to  run  their  cars  and  engines  over  the  Har- 
lem Boad  on  this  island,  and  the  Harlem  Company  is  not  liable 
for  any  violation  of  the  rules  of  the  Harlem  Company  by  the  New 
Haven  Company. 

2.  That  the  defendants,  the  New  York  and  Harlem  Bailroad 
Company,  are  not  liable,  unless  it  is  proved  that  some  negligence 
of  that  company,  or  its  agents,  occasioned  plaintiff's  accident. 

8.  That  the  burden  of  proof,  to  show  that  plaintiff's  injury  was  oc- 
casioned by  negligence  of  the  defendants,  rests  upon  the  plaintiff. 

4.  That  the  defendants  are  not  liable  if  the  inj  ury  was  occasioned, 
in  whole  or  in  part,  by  the  negligence  of  the  plaintiff. 

5.  That  standing  on  the  platform  of  a  car  is  negligence,  and  de- 
clared by  law  to  be  negligence,  if  there  was  room  for  the  plaintiff 
inside  of  the  cars,  and  the  notice  up. 

6.  That  when  the  defendants  prove  that  notices  were  habit- 
ually up  in  the  cars  for  a  series  of  years,  so  that  daily  riders  al- 
ways saw  them,  before  and  after  the  accident^  the  burden  of  proof  is 
thrown  on  the  plaintiff  to  show  that  they  were  not  up  on  that  day. 

7.  That  it  was  the  duty  of  the  plaintiff  to  take  his  seat  in  the 
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cars  at  the  place  he  got  on  board,  if  there  were  then  yacant  seats 
in  the  train,  and  he  had  that  knowledge  of  the  usual  condition  of 
the  train,  to  know  where  to  find  the  yacant  seats. 

8.  If  the  injury  was  produced  in  part  by  the  negligence  of  the 
plaintiff,  and  in  part  by  the  negligence  of  either  or  both  defend- 
ants, the  plaintiff  cannot  recoyer. 

The  court  then  charged  the  jury  as  follows : 

This  action  is  brought  against  the  Harlem  Bailroad  Company 
and  the  New  Hayen  Bailroad  Company  jointly ;  and  in  that  re- 
spect it  is  a  peculiar  case.  The  New  Hayen  Company  was  au- 
thorized by  a  statute  of  our  state,  passed  May  11th,  1846,  to  con- 
tinue their  road  firom  the  dividing  line  of  the  states  of  Connecticut 
and  New  York,  through  Westchester  county,  to  the  New  York 
and  Harlem  Company's  line  of  road  in  said  county,  and  to  con- 
nect it  with  the  Harlem  Iload  at  or  near  Williams'  Bridge,  and 
then  to  carry  and  mmsport  passengers  and  property  oyer  that  part 
of  the  route.  And  by  a  subsequent  statute,  the  New  Hayen  Com- 
pany were  authorized  to  use  the  road  already  constructed  by  the 
Harlem  Company,  from  the  point  of  junction  of  the  two  roads,  at 
or  near  Williams'  Bridge,  down  to  this  city,  and  to  transport  pas- 
sengers oyer  that  part  of  the  road,  under  such  regulations  and 
rules  as  the  two  companies  might  agree  upon. 

The  two  companies  made  an  arrangement  by  which  it  was 
agreed,  that  they  should  run  their  cars  on  the  common  road,  un- 
der the  rules  and  regulations  adopted  by  the  Harlem  Company. 

The  plaintiff  in  this  action  was  a  passenger  on  the  Harlem  train, 
and  his  contract  was  made  with  the  Harlem  Company,  and  not 
with  the  New  Hayen  Company. 

Thus,  you  will  peroeiye,  at  the  yery  outset  of  tjiis  case,  the 
question  is  presented,  how  far  this  plaintiff  who  had  made  hs 
contract  with  the  Harlem  Company,  can  hold  bqth  companies 
jointly  liable  for  this  injury.  This  is  a  noyel  question,  and  it  is 
one  which  I  deem  it  right  to  reserye  for  the  consideration  of  the 
court  aboye.  But,  in  order  that  there  may  be  no  embarrassment 
with  regard  to  the  disposition  of  the  case  here,  and  for  the  pur- 
poses of  this  trial,  I  shall  instruct  you,  that  if  you  find  n^ligenoe 
on  the  part  of  both  of  these  defendants,  the  plaintiff  will  be  enti* 
tied  to  recoyer  against  them  jointly  for  that  negligence. 

[To  this  the  defendants'  counsel  severally  excepted.] 
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The  question  of  the  defendants'  liability,  on  the  ground  of  neg- 
ligence, will  be  left  wholly  to  you,  and  you  will  be  at  liberty  to 
find  them  both  guilty,  or  only  one  guilty,  or  neither  guilty,  as 
you  may  think  the  evidence  will  warrant  Therefore  the  case 
will  go  to  you  disembarrassed  of  the  question  of  the  propriety  of 
both  companies  being  united  as  defendants  in  this  action,  and  you 
will  address  yourselves  to  the  consideration  of  the  case  as  though 
no  such  question  existed. 

The  first  question  to  be  disposed  of  is,  whether  the  plaintiff,  in 
standing  upon  the  platform,  was  himself  guilty  of  such  negligence 
as  exempts  the  defendants  from  liability  ?  The  general  rule  is, 
that  where  a  party  by  his  own  negligence  contributes  to  bring 
about  the  occurrence  by  which  the  injury  is  effected,  he  cannot 
recover.  [To  this  the  defendants'  counsel  excepted.]  Now, 
standing  upon  the  platform  of  the  car  could,  in  itself,  have  had  no 
effect  in  producing  the  collision  by  which  this  injury  was  effected. 
Of  itself  therefore,  it  would  be  no  defence  to  the  company,  in 
case  of  an  accident  occurring.  I  mean  the  mere  fact  of  standing 
upon  the  platform  of  a  car.  [To  this  the  defendants'  counsel  ex- 
cepted.] But  the  defendants  rely  upon  the  provisions  of  the  Stat- 
ute of  1850,  called  the  "  Greneral  Railroad  Act,"  in  which  was  in- 
corporated a  provision  to  this  effect  : 

''  Sec.  46.  In  case  any  passenger,  on  any  railroad,  shall  be  in- 
jured while  on  the  platform  of  a  car,  or  in  any  baggage  room  or 
freight  car,  in  violation  of  the  printed  regulations  of  the  company, 
posted  up,  at  the  time,  in  a  conspicuous  place,  inside  its  passenger 
cars  then  in  the  train,  the  company  shall  not  be  liable  for  the  in- 
jury, provided  said  company  at  the  time  furnished  room  inside 
of  its  passenger  cars,  sufficient  for  the  proper  accommodation  of 
passengers." 

The  defendants  contend  that  this  is  absolute,  and  that  the  mere 
feet  of  being  upon  the  platform  while  accommodation,  whether  sit^ 
ting  or  standing,  existed  in  any  car  of  the  train,  (the  notice  required 
by  the  statute  being  posted  up,)  would,  of  itself  exempt  the  de- 
fendants firom  liability,  whatever  may  have  been  the  degree  of 
their  own  negligence.  I  do  not  so  construe  the  statute.  [To  this 
the  defendants'  counsel  excepted.]  Such  a  construction  throws 
the  whole  responsibility  upon  the  passenger.  The  statute  was  in- 
tended, it  is  true,  in  part  at  least,  for  the  benefit  of  the  companies ; 
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but  it  must  receive  a  re^isonable  construction.  Independent  of 
this  statute,  a  railroad  company  should  be  liable  for  the  safety  of 
a  passenger  whom  it  had  undertaken  to  convey,  wherever  it  might 
flee  fit  to  place  him,  or  wherever  he  might  see  fit  to  place  himself 
upon  the  cars,  always  provided  his  so  placing  himself  was  not  an 
act  of  negligence  contributing  to  the  injury  or  disaster.  [To  this 
the  defendants'  counsel  excepted.]  To  guard  against  the  reckless- 
ness and  wilfulness  of  passengers  in  selecting  places  of  danger,  and 
both  for  the  protection  of  the  passenger  and  the  company,  the 
statute  steps  in  and  says  that  the  company  shall  not  be  liable  in 
the  case  of  a  passenger  who,  in  violation  of  the  printed  regulations 
posted  up  in  the  cars,  receives  an  ii\jury  while  standing  upon  the 
platform. 

These  regulations,  you  will  observe,  are  to  be  placed  in  a  con- 
spicuous place  in  the  interior  of  the  cars,  and  the  statute  evidently 
contemplated  the  case  of  a  passenger  leaving  the  interior  of  the  cars 
and  wilfully  standing  upon  the  outside  platform.  But,  apart  from 
this,  the  statute  was  not  intended  to,  and  does  not,  exempt  the  com- 
pany from  the  observance  of  those  rules  and  regulation,  police,  and 
prudent  management  of  the  business  of  transportation,  which  are 
essential  to  the  safety  of  the  passenger,  and  to  the  effectual  carrying 
out  of  the  policy  of  the  statute.  The  company  has  no  right  to  per- 
mit its  cars  to  be  overcrowded,  or  to  permit  more  persons  to  ac- 
cumulate upon  one  particular  car  than  that  car  can  conveniently 
accommodate  in  the  inside ;  and  by  "  convenient  accommodation"  I 
mean  what  the  statute  calls  *^  proper  accommodation ;''  and  that  is, 
that  accommodation  which  is  furnished  by  seats  in  the  inside  of  the 
cars.'  The  company  has  no  right  to  permit  a  crowd  at  a  station  to 
rush  into  a  car  which  cannot  thus  accommodate  them,  and  then  to 
start  with  them  upon  the  journey  without  giving  them  an  oppor- 
tunity to  seek  for  seats  in  the  other  cars  if  there  are  none  in  the 
car  into  which  they  first  get  If  a  railroad  company  does  do  this 
— ^if  it  permits  any  number,  without  restriction,  to  crowd  into  any 
one  car,  without  regard  to  the  means  of  accommodation  within  the 
car,  to  stand  upon  the  platform,  and  no  opportunity  is  allowed 
them,  before  the  cars  are  in  motion,  to  seek  for  accommodation  in 
other  parts  of  the  train — ^it  cannot  claim  the  exemption  intended 
by  this  statute.  [To  this  the  defendants'  counsel  excepted.]  Such 
persona,  though  in  a  place  of  danger,  are  there  by  the  consent  of 
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the  company,  and  lawfully  there ;  and  the  obligation  to  transport 
them  safely  recurs  in  its  full  force,  notwithstanding  the  printed 
notice  posted  up  which  forbids  the  passengers  to  occupy  such  a 
position.  It  is  virtually  a  waiver  by  the  company  of  the  benefit  of 
the  statute  thus  to  permit  passengers  to  crowd  a  car,  so  as  from 
necessity  to  force  some  upon  a  platform,  without  giving  them  the 
opportunity  to  find  accommodation  in  other  parts  of  the  train  be- 
fore it  is  in  motion.  The  statute  does  not  exempt  the  company 
from  the  necessity  of  enforcing  its  own  rules.  It  will  not  extend 
its  protection  to  a  company  which  wantonly  or  heedlessly  permits 
passengers  thus  to  commit  the  abuse  against  which  the  statute  was 
intended  to  guard,  nor  is  it  an  answer  to  say  that  the  passenger, 
by  seeking  other  cars  than  the  one  in  which  he  happens  to  be, 
might  find  accommodation,  unless  he  has  time  to  do  this  before 
the  cars  are  in  motion.  No  passenger  is  bound,  while  the  train  is 
in  progress,  to  leave  his  position  in  one  car,  though  that  position 
be  upon  the  platform,  to  go  to  another  car  merely  to  seek  a  safer 
place.  [To  this  the  defendants'  counsel  excepted.]  He  would, 
by  that  very  act,  expose  himself  to  a  greater  danger.  Nor  is  it  an 
answer  to  say,  that  there  is  standing  room  in  the  aisle  of  the  car. 
[To  this  the  defendants'  counsel  excepted.]  The  aisle  is  not  a 
place  for  passengers.  The  safety,  comfort,  and  convenience  of  all 
the  passengers  require  it  to  be  kept  perfectly  unobstructed.  No 
passenger  can  be  compelled  to  stand  there,  and  no  passenger 
should  ever  be  permitted  to  do  so.  The  original  fault  in  such  a 
case  is  in  the  company,  who,  by  its  agent,  the  conductor,  permits 
the  passenger  to  get  into  a  car  where  there  is  no  sitting  accommo* 
dation  for  him.  The  matter  is  perfectly  susceptible  of  arrange- 
ment by  the  company.  At  every  station  means  can  be  employed 
to  direct  passengers  to  vacant  seats.  Time  should  be  taken  for 
this  purpose,  and  the  train  should  never  start  till  every  passenger 
is  provided  with  a  seat.  Apart  from  such  direction,  a  passenger  is 
under  no  legal  obligation  to  get  into  one  car  rather  than  another ; 
but  every  passenger  is  obliged  to  submit  to  all  proper  and  reason- 
able regulations  of  the  company ;  and  the  one  that  I  speak  of 
would  be  eminently  such  a  one.  A  passenger  would  have  no 
more  right  to  get  upon  a  car  already  filled  with  passengers,  if  for- 
bidden by  the  conductor,  than  the  company  has  a  right  to  take 
more  passengers  than  it  can  conveniently  accommodate  with  seats. 
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If  the  passenger,  notwithstandiug  that  he  is  thus  forbidden,  per- 
sists in  getting  upon  the  platform,  he  is  there  unlawfully,  and  in 
ease  of  an  accident,  the  statute  shields  the  company.  If  the  com- 
pany undertake  to  carry  in  any  one  car  more  than  they  can  ac- 
commodate with  seats,  so  that  some  are,  from  necessity,  forced  to 
stand  upon  the  platform,  and  have  no  opportunity  before  the  train 
is  under  way  to  find  iseats  in  another  car,  such  persons  are  there 
by  permission  of  the  company,  and  are  lawfully  there ;  and  the 
company  can  claim  no  exemption  under  the  statute,  no  matter 
how  conspicuously  their  notices  may  be  posted  in  the  interior  of 
the  cars.     [To  this  the  defendants'  counsel  excepted] 

K  a  passenger  is  received  into  a  car  where  there  is  sitting  ac- 
commodation, and  then  voluntarily  deserta  his  place  in  the  interior, 
and  without  permission  or  authority  from  the  conductor,  stands 
upon  the  platform,  and  there  receives  an  injury,  he  has  no  redress 
against  the  company,  though  the  injury  be  the  result  of  negli- 
gence upon  the  part  of  the  company,  provided  the  notices  required 
by  the  statute  were  conspicuously  placed  in  the  interior  of  the  car 
at  the  time  of  the  disaster.  There  is  no  evidence  in  the  present 
case  to  show  that  the  plaintiff  was  forbidden  by  the  conductor  to 
take  the  platform  of  the  first  car  at  the  station  at  which  he  got 
upon  it,  or  that  any  one  car  was  designated  as  one  in  which  he 
could  find  sitting  accommodation.  There  is  no  pretence  that  there 
was  sitting  room  in  the  first  car,  the  one  he  got  upon.  If  there 
was  no  opportunity  given  to  him  to  look  for  a  seat  in  one  of  the 
Tear  cars  before  the  train  was  put  in  motion,  then  the  plainti£F 
was  not  obliged  to  leave  the  platform ;  but,  being  there  by  per- 
mission, he  was  lawfully  there,  and  entitled  to  all  the  protection 
of  a  seated  passenger  in  the  inside.  [To  this  the  defendants' 
counsel  excepted.] 

K  you  find  that  he  had  this  time  and  opportunity,  that  is,  that 
after  getting  upon  the  car  he  had  time  before  the  train  was  in  mo- 
tion to  have  sought  for  a  seat  in  the  rear  cars,  and  if  you  further 
find  that  the  notices  prohibiting  the  standing  upon  the  platform, 
were  posted  up  in  the  inside  of  the  cars  at  the  time  he  took  his 
passage,  and  you  shall  find  that  there  was  accommodation  in  either 
of  the  rear  cars,  then  his  remaining  upon  the  platform  being  purely 
voluntary,  he  has  lost  his  redress  against  the  company,  and  your 
verdict  must  be  for  the  defendants.     [To  this  the  defendants' 
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counsel  excepted.]  If  you  find  the  contrary,  then  the  next  ques- 
tion for  you  to  consider  will  be  that  of  the  negligence  of  the  de- 
fendants. The  defendants  are  not  liable  if  the  catastrophe  was 
the  result  of  inevitable  force  or  accident.  The  defendants  are 
liable  only  in  case  the  disaster  was  produced  by  their  own  negli 
gence.  Negligence  having  no  connection  with  the  disaster  is  not 
to  be  regarded  in  this  action.  These  defendants  can  be  held 
jointly  liable  only  in  case  the  negligence  was  joint.  If  either 
was  innocent  of  any  feult  contributing  to  the  disaster,  your  ver- 
dict must  be  for  that  defendant.  If  both  were  innocent,  your  ver- 
dict must  be  for  both.  Both  companies  were  in  the  lawful  pos- 
session of  the  same  road,  and  each  entitled  to  run  their  cars  over 
it,  and  both  were  running  under  the  same  rules  and  regulations ; 
and  though  one  company  is  not  responsible  for  the  wrongful  act 
of  the  other  whereby  an  injury  is  inflicted,  without  its  agency, 
upon  a  passenger,  both  are  responsible  where  the  injury  is  the  re- 
sult of  a  mutuel  negligence.  [To  this  the  defendants'  counsel  ex- 
cepted.] This  is  the  law  of  this  case  for  the  purposes  of  this  ac- 
tion, until  the  question  which  is  to  be  reserved  shall  be  settled  by 
the  court  in  full  bench.  The  law  exacts  the  greatest  possible  care 
and  diligence  on  the  part  of  a  railroad  company.  [To  this  the 
defendants'  counsel  excepted.]  This  extends  to  the  employment 
of  proper  servants  and  agents,  and  for  whose  conduct,  skill,  and 
diligence,  and  capacity  for  the  various  stations  to  which  they  are 
assigned,  the  company  are  liable. 

The  obligation  safely  to  transport  passengers,  does  not  rest,  at 
least  wholly,  on  the  consideration  of  the  payment  of  fare,  or  the 
contract  of  hire  between  the  passenger  and  the  company,  but  upon 
the  moral  duty  which  imposes  upon  one  who  undertakes  a  ser- 
vice the  obligation  to  perform  it,  and  on  the  further  obligation 
which  rests  upon  every  man  and  corporation,  so  to  conduct  his 
affairs  as  not  to  injure  others;  so  that  a  person  lawfully  upon  a 
railroad  train,  or  other  conveyance,  though  an  invited  guest,  and 
having  paid  no  fiire,  is  entitled  to  be  safely  conveyed.  The  prin- 
ciple of  this  rule  is,  under  the  circumstances,  equally  applicable  to 
both  these  companies,  so  that  neither  can  do  an  act  by  which  a 
passenger  upon  the  train  of  the  other  should  suffer  injury,  with- 
out liability  to  such  passenger.  These  defendants  mutually  claim, 
that  if  there  was  any  &ult,  it  was  not  its  own,  but  that  of  the 
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other  company.  This  they  have  a  right  to  do ;  and  you  have  a 
right  to  discriminate,  and  say  upon  which  the  fault  lies,  if  it  does 
not  rest  on  both.  You  may  acquit  either,  if  in  your  opinion  the 
evidence  warrants  it 

I  shall  not  recapitulate  the  evidence.  You  have  the  elements 
of  judging  all  before  you.  But  there  are  certain  leading  outlines 
of  the  testimony  to  which  it  is  proper  I  should  call  your  atten- 
tion. Special  attention  is  to  be  paid  to  the  regulations  of  the 
time-table,  as  to  the  time  of  starting  and  the  detention  of  the  cars. 
The  companies  were  bound  to  run  in  conformity  to  these  tables. 
This  is  a  legal  obligation  upon  their  part ;  they  are  bound  to  ob- 
serve the  time  which  they  have  prescribed.  You  must  judge 
where  the  fault  originated,  by  which  this  collision  took  place. 
The  New  Haven  freight  train  (which  is  the  train  with  which  the 
passenger  train,  upon  which  the  plaintiff  was,  came  into  collision), 
it  appears,  was  due  at  Centre  street  at  a  quarter  past  eleven  o'clock 
of  the  evening  previous  to  the  accident  The  Harlem  freight 
tn^in  was  due  at  27th  street  at  half-past  twelve  o'clock. — ^after  the 
New  Haven  freight  train.  Yet  we  find  that  the  latter,  the  New 
Haven  freight  train,  was  behind  the  former,  the  Harlem  freight 
train,  and  was  detained  at  Yorkville  by  the  accident  to  the  for- 
mer, until  within  a  few  minutes  before  the  arrival  of  the  passenger 
train,  in  which  the  plaintiff  was.  Now,  how  was  this?  Was  the 
New  Haven  freight  train  thus  detained  by  inevitable  accident  ? 
If  not,  it  was  out  of  its  place,  and  in  fault  [To  this  the  defend- 
ants' counsel  excepted.]  You  are  to  determine  whether  this  freight 
train  might  not  have  reached  the  city  in  proper  time,  and  whether 
its  not  doing  so  was  the  result  of  its  own  negligence.  K  it  had 
reached  this  city  according  to  its  time,  there  would,  so  far  as  the 
evidence  shows,  have  been  no  collision ;  because  the  evidence  is, 
that  the  Harlem  freight  train  which  preceded  it,  did  reach  the  city 
without  accident,  and  the  collision  was  with  this  New  Haven 
freight  train.  Then  again,  you  must  determine,  whether  if  the 
New  Haven  freight  train  is  excusable  for  being  out  of  time,  it  was 
guilty  of  negligence  after  it  got  into  its  position  behind  the  Har- 
lem freight  train ;  to  wit,  at  and  afl^er  leaving  Yorkville.  This 
inquiry,  of  course,  embraces  all  those  points  of  vigilance,  precau- 
tion, and  prudence,  upon  which  counsel  have  so  fully  and  ably  dis- 
cussed the  matter  before  you.    Had  the  New  Haven  freight  train 
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the  necessary  lights  hung  out  behind  it,  as  prescribed  by  the  regu- 
lations of  the  road  ?  Did  it  use  the  precautions  which  by  the 
rules  of  the  road  it  was  bound  to  use? 

[The  Judge  here  adverted  to,  and  read  to  the  jury,  rules  1,  4^ 
5,  8,  14,  10,  as  contained  in  the  time-table  hereto  annexed.] 

You  will  have  to  determine  whether  or  not  these  various  pre- 
cautions have  been  neglected,  or  whether  these  rules  have  been 
violated ;  and  if,  upon  a  careful  consideration  of  the  testimony, 
you  should  be  satisfied  that  the  New  Haven  freight  train  was 
guilty  of  a  violation  of  any  of  these  rules,  provided  the  case 
called  for  the  observance  of  them ;  that  is,  if  this  was  a  contin- 
gency in  which  either  one  of  those  rules  ought  to  have  been  ob- 
served by  the  conductor  of  the  New  Haven  freight  train,  and  that 
they  were  not  observed,  then  the  New  Haven  freight  train  in  that 
particular  would  be  guilty  of  negligence. 

Mr,  Noyes, — ^I  would  ask  your  honor  to  charge,  that  the  viola- 
tion of  any  rule  cannot  make  the  defendants  liable  unless  that  vio- 
lation contributed  to  the  accident. 

The  Court, — ^I  have  already  stated  to  you,  gentlemen,  that  if 
you  find  there  was  neglect  upon  the  part  of  the  New  Haven  train 
in  observing  these  regulations,  you  must  be  satisfied  that  the  neg- 
lect contributed  to  bring  about  this  disaster — this  collision.  A 
neglect  of  any  of  the  rules  of  the  company  which  had  no  bearing 
upon  this  collision,  you  have  nothing  to  do  with.  The  plaintiff 
can  only  recover  damages  here  against  either  of  these  companies, 
in  case  he  has  proved,  or  the  evidence  proves  to  your  satisfaction, 
that  both  or  either  of  the  companies  was  guilty  of  such  negligence 
as  produced  this  collision.  Then,  as  to  the  Harlem  passenger 
train.  Was  the  absence  of  the  brakeman  sufficiently  supplied  by 
the  conductor?  If  not,  it  was  negligence  to  have  left  White 
Plains  without  the  brakeman,  if  in  your  judgment  this  absence 
of  the  brakeman  contributed  to  produce  the  disaster.  If  the  New 
Haven  freight  train  had  red  lights  out,  was  it  or  not  the  fault  of 
the  engineer  and  firemen  of  the  Harlem  passenger  train,  that  they 
were  not  seen  ?  There  is  a  great  deal  of  evidence  bearing  upon 
that  question,  as  to  the  fact  of  the  New  Haven  freight  train  hav- 
ing the  necessary  lights  upon  the  rear  of  its  car,  and  as  to  the  ex- 
tent to  which  such  lights  will  be  seen  upon  a  foggy  morning ;  and 
the  evidence  of  Mr.  .Green  I  conmiend  to  your  very  careM  con- 
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sideratioii.  You  must  consider  whether  the  fact  of  his  taking 
that  large  red  light  and  running  back  eighty  rods,  so  as  to  give 
notice  to  this  passenger  train  coming  down^  has  been  sufficiently 
proved.  If  it  is  true  that  the  conductor  stood  upon  the  platform 
of  the  rear  car  of  the  New  Haven  train,  and  waved  that  red  light^ 
and  then  sprung  off  and  ran  back  sixty  or  eighty  yards,  waiving 
that  light  until  he  met  the  Harlem  passenger  car,  it  is  then  to  be 
explained  how  it  was  that  the  engineer  and  firemen  of  the  pas- 
senger train  did  not  observe  it. 

If  you  are  satisfied  of  the  truth  of  the  statement  of  Green,  how 
could  it  be  that  the  engineer  and  fireman  of  this  down-coming 
train  did  not  see  the  lamp  ;  and  if  you  are  satisfied  that  if  they 
had  seen  this  light  they  could  have  brought  up  and  stopped  the 
progress  of  the  train  in  time  to  prevent  the  collision,  and  their  not 
doing  so  is  not  in  your  opinion  excused,  then  that  negligence  con- 
tributed to  the  catastrophe,  and  was  a  fault  for  which  the  com- 
pany are  liable,  because  the  company  are  bound  to  have  men  upon 
their  cars  who  will  exercise  all  that  prudence,  caution,  foresight^ 
and  care  over  the  road,  that  the  position  in  which  they  may  be 
at  the  particular  time  calls  for ;  and  the  position  of  engineer  and 
fireman  upon  the  train  as  lookouts  is  very  important,  and  necessary 
for  the  safety  of  the  train,  perhaps  quite  as  much  as  the  ordinary 
operations  of  a  fireman  or  engineer  in  the  management  of  the  en- 
gine itself.  If  the  being  out  of  time  is  excusable  as  respects  the 
New  Haven  freight  train,  was  the  detention  of  the  Harlem  freight 
train  at  Yorkville  excusable?  It  was  owing  to  a  breaking  of  the 
switch  that  this  train  was  thrown  out  of  its  gear,  and  upon  the 
wrong  track.  In  regard  to  this  point,  this  was  on  the  Harlem 
Company's  own  road,  and  the  company  are  bound  to  see  that 
their  road  was  in  proper  condition,  and  they  are  responsible  for 
such  a  defective  condition  of  the  switch  as  would  subject  it  to 
breakage,  unless  it  resulted  from  such  a  cause  as  it  would  be  im- 
possible for  them  to  control.  You  will  have  to  determine  whether 
this  getting  off  of  the  track,  which  was  the  effective  cause  why 
all  this  detention  and  the  collision  took  place,  was  an  inevitable 
accident.  You  will  bear  in  mind  the  rules  regulating  freight 
trains  in  respect  to  keeping  out  of  the  way  of  passenger  trains ; 
and  you  will  apply  the  same  rules  to  this  as  to  the  other  company, 
and  determine  in  the  same  manner  the  question  of  their  negli- 
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genoe.  You  will  determine  upon  the  wliole  evidence,  and  wheth- 
er there  be  any  fault,  and  where  it  lies,  and  regulate  your  verdict 
accordingly.  Should  you  come  to  the  conclusion  that  the  defend- 
ants, both  or  either,  are  guilty  of  a  negligence  by  which  this  dis- 
aster was  occasioned,  the  only  remaining  question  will  be  as  to  the 
damages.  Upon  this  point,  gentlemen,  the  rule  is  simple.  You 
will  take  into  consideration  the  nature  of  the  plaintiff's  occupa- 
tion ;  the  length  of  time  he  was  prevented  from  labor ;  the  amount 
of  wages  he  lost  and  is  still  losing ;  the  nature  of  his  injury,  and  the 
bodily  sufferings  to  which  he  was  subjected.  For  this  bodily  suf- 
fering and  pain,  you  will  give  him  a  &ir  and  liberal  compensation. 
You  will  consider  the  nature  of  the  injury,  also  the  probabilities 
of  the  duration  of  its  effects.  The  only  evidence  is  that  of  his 
physician,  Dr.  Wright,  who  says,  that  the  injury  is  not  perma- 
nent ;  that  the  fractured  limb  will  be  as  well  in  a  few  months  as 
before  the  injury ;  and  that  in  that  time  it  will  lose  its  suscepti- 
bility to  change  of  atmosphere.  You  are  bound,  as  this  is  the 
only  evidence  given  as  to  the  probable  duration  of  this  injury, 
to  treat  it  as  an  injury  not  shown  to  be  a  permanent  one. 

The  whole  case,  therefore,  is  before  you.  The  first  question,  as  to 
the  plaintiff's  negligence,  I  have  charged  you  upon.  I  repeat,  for 
the  purpose  merely  of  refreshing  your  minds  as  to  the  rules,  that 
the  plaintiff,  (there  being  no  evidence  that  he  was  prevented  or 
forbidden  by  the  conductor  to  get  upon  this  platform,)  if  after  he 
got  upon  the  train  and  found  that  the  first  car  had  no  accommo- 
dation for  him,  he  had  time  before  the  train  was  in  motion,  to 
have  gone  into  the  rear  cars  to  have  found  accommodation,  and 
if  you  are  satisfied  that  there  was  accommodation  for  him,  (the 
notices  being  posted  up,)  then  the  plaintiff  was  guilty  of  that  neg- 
ligence which,  according  to  the  rules  of  law,  would  prevent  him 
recovering  against  these  companies.  If,  upon  the  contrary,  you 
should  find  that  he,  not  having  been  forbidden  to  get  upon  the 
platform  of  the  first  car,  had  no  time  before  the  train  was  in  mo- 
tion to  seek  for  a  seat  elsewhere,  then  he  was  there  lawfully  and 
the  company  is  not  entitled  to  exemption  ffom  liability,  merely 
by  virtue  of  the  provisions  of  the  statute  which  exempts  the  lia- 
bilities of  companies  in  certain  cases.  [To  this  the  defendants' 
counsel  excepted.]  Then  again,  as  to  the  liability  of  the  defend- 
ants.   There  must  be  proved  to  have  been  a  negligence  upon  their 
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parts,  jointly  or  of  either,  which  brought  about  and  produced  this 
disaster,  and  all  the  negligence  which  you  are  satisfied  that  they 
were  guilty  of  in  other  respects,  is  to  be  disregarded  and  not  taken 
into  account  by  you.  If  you  find  that  one  was  guilty  and  the 
other  not,  you  will  find  in  favor  of  the  one  that  was  not  If  you 
find  that  both  were  culpable,  you  will  render  your  verdict  against 
both.  In  damages,  you  will  sdlow  the  plaintiff  for  the  loss  of  time 
during  which  he  was  prevented  attending  to  his  business,  from 
the  date  of  the  disaster  down  to  March,  1855,  excluding  Sundays, 
and  you  will  also  give  him  the  extra  one  shilling  which  he  would 
have  earned,  according  to  the  testimony  of  his  employer,  had 
he  not  met  with  this  accident.  But  you  will  give  him,  in  addition 
to  the  loss  of  wages,  the  extra  one  shilling  which,  as  I  just  ob- 
served, he  now  loses  in  consequence  of  the  inability,  superinduced 
by  this  accident,  to  earn  the  full  amount  which  he  earned  before 
it ;  and  you  will  consider  also,  what  would  be  a  reasonable  time 
(treating  the  injury  as  not  permanent)  during  which  to  continue 
this  extra  one  shilling  compensation,  and  then  the  only  one  other 
item  of  damage  which  you  will  be  justified  in  giving,  will  be  a 
reasonable  compensation  for  his  sufferings  during  the  period  while 
he  was  confined  with  this  injury,  and  for  his  present  sufferings^ 
if  any  you  suppose  there  to  be. 

Give  him  nothing  extravagant,  vindictive,  or  excessive  in  dam- 
ages, but  what  in  cool  and  fair  judgment  you  yourselves,  were 
you  individually  responsible  here,  would  be  willing  to  confess 
was  a  fair  and  just  compensation. 

General  Sandford,  of  counsel  for  the  Harlem  Company,  here 
submitted  the  following  propositions,  and  requested  the  Judge  to 
charge  the  same : 

1.  That  the  New  Haven  Company  had  the  right,  by  law,  to 
run  their  cars  and  engines  over  the  Harlem  road  on  this  island, 
and  the  Harlem  Company  is  not  liable  for  any  violation  of  the 
rules  of  the  Harlem  Company  by  the  New  Haven  Company. 

2.  That  the  defendants,  the  New  York  and  Harlem  Company, 
are  not  liable,  unless  it  is  proved  that  some  negligence  of  thai 
company  or  its  agents,  occasioned  plaintiff's  accident 

3.  That  the  burden  of  proof  to  show  that  the  plaintiff's  injury 
was  occasioned  by  negligence  of  the  defendants,  rests  upon  the 
plaintiffl 
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4.  That  the  defendants  are  not  liable  if  the  injury  waa  occa- 
sioned in  whole  or  in  part  by  the  negligence  of  the  plaintiflf: 

5.  That  standing  on  the  platform  of  a  car  is  negligence,  and  de- 
clared by  law  to  be  negligence,  if  there  was  room  for  him  inside 
of  the  cars,  and  the  notice  up. 

6.  That  when  the  defendants  prove  that  notices  were  habitu- 
ally up  in  the  cars  for  a  series  of  years,  so  that  daily  riders  al- 
ways saw  them,  before  and  after  the  accident,  the  burden  of  proof 
is  thrown  on  the  plaintiff  to  show  that  they  were  not  up  that  day. 

7.  That  it  was  the  duty  of  the  plaintiff  to  take  his  seat  in  the 
cars  at  the  place  he  got  on  board,  if  there  were  then  vacant  seats 
in  the  train,  and  he  had  that  knowledge  of  the  usual  condition  of 
the  train  to  know  where  to  find  the  vacant  seats. 

8.  If  the  injury  was  produced  in  part  by  the  negligence  of  the 
plaintiff,  and  in  part  by  the  negligence  of  either  or  both  defend- 
ants, the  plaintiff  cannot  recover. 

He  excepted  to  so  much  of  the  charge  as  related  to  the  con- 
struction given  by  the  court  to  the  section  of  the  act  against  riding 
on  the  platform,  and  its  application  to  the  facts  of  this  case. 

Mr.  Noyes,  of  counsel  for  the  New  Haven  Company,  took  the 
like  exception,  and  submitted  the  like  propositions  to  be  charged 
with  those  submitted  by  General  Sandford,  with  the  further  re- 
quest to  charge,  that  if  the  plaintiff  knew,  when  he  got  into  the 
Harlem  cars,  that  there  was  usually  room  in  the  last  two  cars, 
and  that  the  others  were  generally  full,  and  still  got  on  the  full 
car,  he  cannot  recover  if  the  notices  not  to  stand  on  the  platform 
was  duly  posted  in  the  cars  at  the  time. 

The  Judge  replied  to  both  counsel,  that  he  had  already  sub- 
stantially charged  many  of  the  propositions  proposed,  and  de- 
clined to  charge  otherwise  than  as  he  had  already  done ;  to  which 
refusal  the  counsel  for  both  defendants  excepted. 

The  Judge  then  submitted  to  the  jury,  with  the  consent  of 
both  parties,  the  following  questions,  to  which  they  were  to  give 
specific  answers,  to  wit.: 

1.  Were  printed  regulations  against  standing  upon  the  platform 
posted  up,  at  the  time  when  the  plaintiff  took  his  passage,  in  a 
conspicuous  place  inside  the  passenger  cars? 

2.  Did  the  plaintiff  know  of  those  regulations? 

S.  Did  the  New  York  and  Harlem  Bailroad  Company  when 
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the  plaintiff  took  his  passage  furnish  room  sufficient  inside  their 
passenger  cars,  then  composing  the  train,  for  proper  accommodur 
tion  of  the  plaintiff  within  the  cars? 

4.  Were  the  defendants,  the  two  companies,  or  either  of  them, 
by  their  agents,  guilty  of  any  negligence  which  caused  the  injury 
to  the  plaintiff;  and,  if  only  one  of  them,  which? 

5.  Was  there  sitting  accommodation  sufficient  for  the  pti^intiff 
when  he  got  into  the  car  at  Harlem  ? 

6.  Had  the  plaintiff  time  to  get  such  accommodation  ? 

The  jury  then  retired,  and  after  being  out,  came  in  and  asked 
the  instruction  of  the  court  as  to  what  was  meant  in  the  charge  by 
the  negligence  of  the  plaintiff  contributing  to  the  injury  sustained 
by  him ;  to  which  the  court  replied  as  follows : 

The  general  rule  is,  that  the  negligence  of  a  plaintiff  that  goes 
to  excuse  the  defendants,  must  be  such  negligence  as  contributed 
to  produce  the  accident  that  caused  the  injury."  To  which  the 
defendants'  counsel  duly  excepted. 

The  jury  then  retired,  and  after  an  absence,  rendered  a  verdict 
of  $450  against  both  of  the  defendants ;  and  found  specially,  in 
answer  to  the  first  question,  that  it  was  not  proved. 

To  the  second  question,  they  found  in  the  affirmative. 

To  the  third  question,  they  found  in  the  negative. 

To  the  fourth  question,  they  answered.  Both. 

To  the  fifth  question,  they  answered  in  the  affirmative. 

To  the  sixth  question,  they  answered  in  the  negative. 

These  questions  were  proposed  to  the  jury  witii  the  consent  of 
the  counsel  of  the  respective  defendants. 

After  the  rendition  of  the  said  verdict,  the  court,  with  the  con- 
sent of  the  counsel  for  both  parties,  made  the  following  order : 

"  It  is  ordered  that  the  defendants  have  twenty  days  to  make 
a  case,  with  liberty  to  turn  the  same  into  a  bill  of  exceptiona 
That  the  case  or  bill  of  exceptions  be  heard  at  the  General  Term 
in  the  first  instance  without  security,  and  that  all  proceedings  on 
the  part  of  the  plaintiff,  except  in  relation  to  the  hearing  of  said 
case  or  bill  of  exceptions  be  stayed  until  the  decision  thereof." 

This  case  is  made  by  the  defendants  respectively,  for  the  pa> 
pose  of  setting  aside  the  said  verdict  and  obtaining  a  new  trial, 
with  liberty  to  either  party  to  turn  the  same  into  a  bill  of  excep- 
tions. 
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John  Oraham,  for  plaintiffl 

CharUs  W.  Sand/ord,  for  Harlem  R  K  Co. 

Wm.  Curtis  Noyes,  for  New  Haven  R.  R  Co. 

Br  THS  Court.  Bosworth,  J. — Tbe  fourth  quegtion  specially 
submitted  to  the  jury  was  in  these  words : — 

"  Were  the  defendants,  the  two  companies,  or  either  of  them, 
by  their  agents,  guilty  of  any  negligence  which  caused  the  injury 
to  the  plaintiff;  and,  if  only  one  of  them,  which?"  To  this  ques- 
tion the  jury  answered,  "both." 

I  understand  the  jury,  by  their  answer  to  this  question,  to  have 
found,  that  the  negligence  of  both  companies  concurred  to  pro- 
duce the  collision  which  caused  the  injury. 

The  counsel  for  the  New  Haven  Bailroad  Company  insists  that 
no  action  will  lie  against  the  defendants  jointly,  as  the  negligence 
of  each  was  an  independent  act  or  omission  of  its  own.  That  to 
maintain  such  an  action,  a  single  act  in  furtherance  of  a  common 
purpose,  or  a  single  omission  of  duty,  which  was  in  fact  joints 
must  be  shown. 

He  also  insists  that,  inasmuch  as  the  jury  have  found  that  the 
negligence  of  the  Harlem  Company  concurred  with  that  of  the 
New  Haven  Company  to  produce  the  collision,  so  that  the  former 
could  not  maintain  an  action  against  the  latter,  to  recover  damages 
resulting  from  the  collision,  the  plaintiff  is  equally  precluded  from 
recovering  for  any  injury  inflicted  on  himself,  on  the  ground  that^ 
as  between  the  plaintiff  and  the  New  Haven  Company,  the  car  of 
the  Harlem  Company  was  the  plaintiff's  carriage,  and  the  negli- 
gence of  that  company,  for  all  the  purposes  of  this  action,  is  to  be 
treated  as  his  negligence. 

The  first  of  these  two  propositions  challenges  the  right  of  the 
plaintiff  to  maintain  an  action  against  the  defendants  jointly. 

The  other  denies  all  liability  of  the  New  Haven  Company  to 
tbe  plaintiff,  even  though  sued  alone. 

The  complaint  states,  as  a  cause  of  action,  that  the  plaintiff  was 
injured,  by  such  negligent  management  by  each  company  of  its 
train  of  cars,  that  the  two  trains  came  in  collision,  and  that  by  such 
collision  the  injury  was  inflicted. 
D.— VL  26 
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If  the  views  pressed  upon  our  consideration,  by  the  counsel  of 
the  New  Haven  Company,  are  sound,  then  it  is  obvious  that  the 
complaint  could  have  been  demurred  to  by  that  company,  on  the 
grounds : — 

First  That  it  appeared,  on  the  face  of  the  complaint,  that  several 
causes  of  action  had  been  improperly  united,  inasmuch  as  each  of 
them  do  not  afifect  all  the  parties  to  the  action.  (Code,  §  144,  sub. 
5,  and  §  167,  sub.  7.) 

Second,  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  in  favor  of  the  plaintiff,  against  the  New 
Haven  Company.    (Code,  §  144,  sub.  6.) 

The  Code  is  explicit,  that  when  the  first  objection  appears  on 
the  face  of  the  complaint,  and  the  defendant  omits  to  demur,  he 
shall  be  deemed  to  have  waived  it.    (Code,  §  148.) 

When  two  persons  are  made  defendants,  and  the  complaint 
states,  as  a  cause  of  action,  facts  sufficient  to  constitute  a  cause  of 
action  against  each,  and  to  create,  by  reason  of  the  same  facts,  a 
liability  of  each  co-extensive  with  that  of  the  other,  so  that  the 
measure  and  rule  of  damages  is  precisely  the  same  in  the  one  case 
as  in  the  other,  and  neither  defendant  demurs,  it  may  be  a  nice 
question,  under  the  Code,  whether  a  single  verdict  against  both 
would  be  erroneous.  If  the  verdicts  and  judgments  were  several, 
and  each  for  the  same  amount,  and  the  judgment  was  collected  in 
full  of  either  company,  it  is  not  apparent  on  what  principle  such 
company  could  recover  contribution  from  the  other.  If  each  is 
liable,  it  is  not  obvious  that  a  joint  verdict  and  judgment  can 
operate,  in  legal  contemplation,  to  the  prejudice  of  either.  (2  Kern. 
580.) 

K  both  companies  are  liable,  but  the  liability  is  several,  and  if 
they  would  have  had  a  rights  if  they  had  demurred  to  the  com^ 
plaint,  to  have  been  sued  in  separate  actions  and  tried  separately, 
yet  it  is  undeniably  true  that  if  each  company  is  separately  liable, 
the  liability  of  each  arises  out  of  the  same  transaction,  and  it  is 
to  be  or  may  be  established  by  precisely  the  same  evidence  in 
the  one  case  as  in  the  other.  The  liability  is  for  the  same  injuiy, 
and  arises  from  each  defendant  having  so  acted  at  the  same 
moment  of  time  that  the  action  of  each,  though  independent  of 
that  of  the  other,  contributed  to  produce  a  catastrophe  which 
caused  the  injury. 
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Assaming  the  fact,  as  to  the  concurring  and  contributory  negli- 
gence of  each  defendant  to  be  as  the  jury  has  found  it,  and  that  it 
Las  been  found  on  proper  evidence  and  under  a  correct  charge  to 
the  jury,  then  it  is  evident,  that  in  a  case  of  the  peculiar  facts  and 
circumstances  of  the  present,  it  is  more  a  matter  of  form  than  of 
substance,  that  a  verdict  of  $450  has  been  rendered  against  both 
defendants  jointly,  instead  of  a  separate  verdict  against  each  for 
that  amount 

There  is  no  complaint  made  on  this  motion,  that  the  damages 
are  excessive,  or  that  the  charge  to  the  jury,  in  respect  to  the 
damages,  was  erroneous  in  any  particular.  But,  assuming  that 
the  New  Haven  Company  is  liable,  is  the  objection  well  founded 
in  fact,  that  a  joint  action  is  not  the  proper  remedy,  irrespective 
of  any  provision  of  the. Code  relating  to  the  practice  in  such 

The  defendants,  together,  caused  the  collision.  If  each  com- 
pany had  done  the  acts  it  did,  with  intent  to  produce  the  collision, 
then,  I  presume,  there  would  be  no  question  that  a  joint  action 
would  he  at  the  suit  of  any  party  damaged  directly  by  it.  But 
in  that  case,  the  collision  would  be  no  more  the  joint  act  of  the 
two  than  it  was  in  the  present  case.  On  the  one  supposition,  the 
result  produced,  that  is,  the  collision,  was  intended  by  both ;  on 
the  other  supposition,  it  was  not  intended  by  either.  If  liable 
jointly  in  the  former  case,  arid  not  in  the  latter,  it  must  be  for  the 
reason  that  in  the  one  the  intent  to  do  what  was  done  creates  a 
joint  liability,  and  in  the  other,  the  absence  of  any  such  intent 
makes  the  liability  several. 

But  when  a  party  does  a  wrong  which  causes  an  injury,  he  is 
liable  for  the  consequences,  whether  he  intended  to  injure  any  one 
or  not  A  person  who  negligently  performs  a  duty,  and  by  such 
negligence  injures  another,  is  guilty  of  a  wrong,  so  far  as  the  rights 
and  remedies  of  parties  in  civil  actions  are  concerned.  When  a 
person  ia  prosecuted  in  order  to  recover  from  him  the  damages 
which  his  negligence  has  caused  to  another,  it  is  no  defence  that 
negligence,  or  a  purpose  to  injure,  was  not  intended. 

In  this  case,  it  is  impossible  to  ascertain  what  portion  of  the  in- 
jury was  caused  by  the  negligence  of  one  defendant,  and  what 
portion  by  that  of  the  other.  The  negligence  of  each  co-operated 
with  that  of  the  other,  and  the  concurring  and  contributory  negli* 
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gence  of  both  was  the  direct,  and  immediate,  and  sole  cause  of  the 
collision,  or,  in  other  words,  caused  the  injury. 

If  two  persons,  driving  each  his  own  carriage  on  a  public  high- 
way in  opposite  directions,  come  in  collision  in  consequence  of 
each  having  been  guilty  of  such  negligence  that  neither  could 
recover  of  the  other,  and  a  third  person,  not  in  either  carriage, 
without  any  fault  or  negligence  on  his  part,  is  injured  by  the  col- 
lision, can  it  be  doubted  that  he  may  sue  the  parties  jointly  and 
recover? 

The  injury  was  caused  by  a  single  act  It  was  caused  directly 
by  the  joint  action  of  the  two ;  not  by  action  had  in  pursuance  of 
a  common  intent  to  cause  a  collision,  but  by  action  to  which  each 
was,  in  ^t,  a  party. 

There  would  seem  to  be  no  considerations  of  public  policy  €ft 
of  justice  to  either  of  the  defendants,  requiring  several  actions  to 
be  brought  if  it  be  conceded  that  each  is  liable,  and  to  precisely 
the  same  extent  The  injury  is  single,  and  the  immediate  cause  c^ 
it  is  a  single  act  The  same  evidence  that  establishes  the  liability 
of  one,  on  such  a  state  of  facts  as  the  jury  have  found,  establisfaeB 
that  of  the  other.  It  is  true,  there  might  be  a  recovery  against 
one  without  proving  any  negligence  of  the  other,  or  although 
negligence  of  the  other  might  be  disproved. 

If  but  one  was  guilty  of  negligence,  when  the  complaint  charges 
that  the  injury  was  caused  by  the  concurring  negligence  of  both, 
and  for  that  reason  the  one  free  (rom  fault  is  free  from  liability, 
he  must  be  acquitted.  He  incurs  no  more  hazard  of  not  obtain- 
ing a  verdict  according  to  the  evidence  than  any  one  sued  with 
others  in  any  action  of  tort  does,  whom  the  evidence  is  insufficient 
to  convict  of  a  direct  or  actual  participation  in  the  wrong  charged. 
(See  Fosgate,  et  al.  v.  Herkimer  Manufacturing  and  Hydraulic  (h^ 
and  others,  2  Kern.  580.) 

In  a  case  like  the  present,  and  on  such  facts  as  have  been  proved 
in  it,  I  think  it  may  be  said  that  the  collision,  and  not  the  mere 
negligence  of  the  defendants,  is  the  cause  of  action  and  ground  of 
the  defendants'  liability. 

It  has  been  decided  that  if  A  accidentally  drive  his  carriage 
against  that  of  B,  and  the  latter  or  his  carriage  is  injured,  trespass 
will  lie.  {Leame  v.  Bray,  3  East  599.)  So,  if  he  drive  it  against 
one  in  which  B  is  sitting,  to  the  injury  of  his  person,  though  the 
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latter  carriage  was  not  his  property  nor  in  his  possession.    (7 
Taunt  698.) 

When  a  person  is  directly  injured  by  the  forcible  act  of  another, 
trespass  for  the  forcible  act  is  a  proper  remedy  to  recover  the 
damages  caused  by  it.  The  forcible  act  and  consequent  injury 
constitute  the  cause  of  action.  It  is  immaterial,  so  &r  as  the 
question  of  liability  is  concerned,  whether  it  was  wilful,  uninten- 
tional, or  the  result  of  negligence.  It  is  enough,  so  far  as  the 
plaintiff's  right  to  recover  is  concerned,  that  it  cannot  be  justified. 
Whether  it  was  wilful  or  unintentional  may  affect  the  measure  of 
damages,  but  does  not  enter  into  the  ground  or  reason  of  the  de- 
fendants' liability.    (  Wakeman  v.  Robinson^  1  Bing.  218.) 

In  Blinn  v.  GampbeU,  (14  J.  R.  432,)  the  court  "held,  that  if  the 
injury  is  attributable  to  negligence,  though  it  were  immediate,  the 
party  injured  has  his  election,  either  to  treat  the  negligence  of 
the  defendant  as  the  cause  of  action,  and  declare  in  case,  or  to 
consider  the  act  itself  as  the  injury,  and  to  declare  in  trespass." 

The  question  was  again  discussed  fully,  in  Perdval  y.  Hickey 
(18  J.  R.  267). 

The  action  was  trespass,  for  running  down  the  vessel  of  the 
plaintiff  at  sea.  The  jury  found  for  the  plaintiff,  and  the  Judge 
having  requested,  if  they  should  so  find,  that  they  should  state 
the  grounds  of  their  verdict,  "  they  added,  that  the  disaster  was 
the  result  of  gross  negligence  in  the  defendant" 

The  question  whether  trespass  could  be  maintained  on  such  a 
state  of  fitcts,  was  discussed  until  it  was  exhausted,  and  all  the 
previous  decisions  critically  reviewed.  Chief-Justice  Spencer, 
who  delivered  the  opinion  of  the  court,  concluded  with  this  dec- 
laration :  "  I  am  perfectly  satisfied,  from  a  review  of  the  cases,  that 
if  the  defendant  is  liable  at  all,  this  action  is  appropriate,  and  that 
it  ought  to  have  been  trespass  rather  than  case,  as  the  injury  was 
immediate,  and  from  gross  negligence." 

The  complaint  of  the  plaintiff  charges,  that  the  collision  of  the 
two  trains  was  caused  by  the  negligent,  reckless,  careless,  and 
wrongful  management  of  the  trains ;  that  by  reason,  and  in  con- 
sequence of  the  collision  so  produced,  the  platform  of  the  car  on 
which  the  plaintiff  stood,  "was  with  great  force  and  violence 
shaken,  and  broken,  and  otherwise  injured,  by  means  whereof 
tile  plaintiff  was  knocked  or  thrown  down,  and  with  such  power 
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that  his  right  leg  was  fractured  between  the  ankle  and  knee,  and 
he  otherwise  severely  and  seriously  bruised  and  injured  upon  and 
about  the  body." 

In  brief,  the  complaint  is,  that  plaintiff  being  a  passenger  in 
one  of  the  trains,  the  defendants  wrongfully  run  the  two  trains 
against  each  other  wiith  such  force  and  violence,  that  the  plaintiff 
was  knocked  down,  his  leg  was  fractured,  and  he  was  otherwise 
severely  bruised  and  injured. 

This  states^  as  a  cause  of  injury  and  ground  of  action,  a  wrong- 
ful and  forcible  act  of  the  two  defendants,  of  itself  single  and  en- 
tire, which  immediately  and  directly  injured  the  plaintiff's  person. 
Trespass  would  lie,  for  such  an  act,  against  the  parties  concerned 
in  this  act  of  force  and  injury. 

Enough  is  stated  to  make  a  declaration,  good  in  substance,  in 
an  action  of  trespass  vi  ei  amiis. 

Then  what  is  the  rule,  as  to  the  persons  chargeable  as  princi- 
pals, or  joint  trespassers,  in  such  an  action  ? 

It  cannot  be  stated  better,  or  more  briefly,  than  was  done  by 
the  court  in  Outlk  v.  Swan  (19  J.  R  881-382).  "  Where  an  im- 
mediate actisdonebytheco-operation,orthejointaction  of  several 
persons,  they  are  all  trespassers,  and  may  be  sued  jointly  or  sev- 
erally ;  and  any  one  of  them  is  liable  for  the  injury  done  by  alL" 

Without  the  gross  negligence  of  each  defendant,  there  might 
have  been  no  collision,  and,  of  course,  no  injury.  It  cannot  be 
affirmed,  from  any  fact  found,  nor  be  deduced  clearly  from  the 
evidence,  that  if  either  of  the  defendants  had  not  been  guilty  of 
negligence,  there  would  have  been  a  collision. 

The  act,  which  is  charged  as  the  direct  cause  of  the  injury,  is 
the  result  of  the  co-operating  action  of  both  defendants,  and  with- 
out such  co-operating  ax^tion,  might  not,  and,  for  aught  we  know, 
or  can  see,  would  not  have  occurred  or  existed. 

In  this  respect,  it  differs  intrinsically  from  the  facts  of  some 
cases,  which  are  relied  upon  as  tests,  to  determine  whether  an  ac- 
tion shall  be  joint  or  several; 

A  reference  to  one  or  two^  as  a  specimen  of  the  class,  wiU 
suffice. 

WiUiams  v.  Sheldon  (10  Wend.  654)  was  an  action  against  eight 
persons,  as  joint  trespassers,  for  cutting  and  carrying  away  logs 
firom  the  plaintiff  ^s  lot    One  hundred  and  fifty  logs  were  cut  and 
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carried  away.  The  jury  were  charged,  in  substance,  that  if  they 
acted  in  concert  in  cutting  all  the  logs,  they  were  jointly  liable; 
but  if  any  of  them  were  acting  separately,  and  for  themselves 
alone,  without  any  concert  with  the  others,  they  ought  to  be  ac- 
quitted, and  those  only  found  guilty  who  were  acting  jointly. 

If,  instead  of  one  hundred  and  fifly  logs,  only  one  tree  had 
been  cut,  and  all  had  been  proved  to  be  present  and  employed  at 
the  same  time,  upon  the  tree,  in  cutting  it  up  and  carrying  it  away, 
I  apprehend  there  would  be  no  doubt  of  their  joint  liability.  If 
the  act  of  trespass  had  been  confined  to  a  jsingle  piece  of  property, 
and  all  had  actually  co-operated  in  that  act,  no  question  of  mental 
concert,  or  concurrence  of  purpose,  could  have  been  raised. 

In  Auchmaty  v.  Ham,  (1  Denio,  495,)  and  Van  Steenburgh  A 
Oray  v.  Tcbias^  (17  Wend.  562,)  the  defendants  were  not  sought 
to  be  charged  for  any  thing  done  in  person,  or  by  their  agents. 

Two  persons,  each  of  whom  owned  a  dog,  were  sued  jointly,  be- 
cause their  dogs  had  chased  and  worried  a  flock  of  sheep,  and 
killed  some  of  them,  and  injured  others. 

It  was  not  the  case  of  an  immediate  act,  by  th6  co<operation  of 
two  persons,  or  their  agents,  causing  a  direct  and  immediate  in* 
jury  to  the  person,  or  a  specific  and  single  thing,  the  property 
of  another.  Some  of  the  sheep  may  have  been  bitten,  or  ^Ued, 
solely  by  the  one  dog,  and  some  by  the  other. 

In  the  present  case  the  cause  of  the  injury  waa  a  single  act  It 
was  immediate,  its  continuance  or  duration  was  but  for  a  moment 
It  was  forcible  and  violent  The  plaintiff's  person  was  injured 
directly  by  it  The  injury  was  caused,  solely  by  the  co-operation 
of  the  two  defendants  in  a  forcible  act,  and  so  absolutely  so  that, 
without  this  co-operation  of  the  two,  the  act  itself  might  not,  and, 
for  aught  we  can  see,  would  not  have  existed  as  a  fact 

It  would  seem  to  follow  that,  if  these  two  corporations  were 
physical  beings,  and  they  had  at  the  time  done,  in  person,  the  act 
complained  oi^  they  might  have  been  sued  as  joint  trespassers. 
Does  the  &ct  that  they  acted  by  agents  make  any  difference,  so 
&r  as  the  rights  and  remedies  of  the  plaintiff  are  concerned  ? 

It  must  be  remembered  that  the  actual  defendants  are  incor- 
poreal beings,  and  can  only  act  by  agents.  It  is  a  part  of  the  law 
of  their  being  that  they  can  act  only  by  the  instrumentality  of 
natoral  persons. 
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Yet  it  has  been  repeatedly  adjudged  that  they  may  be  sued  in 
trover  or  trespass,  and  may  be  indicted.  {Beach  y.  The  Ftdton 
Banky  7  Cowen,  485 ;  The  People  v.  The  Corporation  of  Albany^  11 
Wend.  589 ;  Riddle  v.  The  Proprietors  of  Locks,  etc.,  7  Mass.  169.) 
The  principle  settled  by  adjudged  cases  seems  to  be  this : — 

When  an  injury  is  done  by  the  agents  of  corporations,  in  the 
course  of  their  employment,  by  whom  alone  they  can  act  at  all, 
the  corporation  should  be  responsible,  so  &r  as  concerns  the  rights 
and  remedies  of  the  injured  party,  when  liable  at  all  for  such  in- 
juries, in  the  same  manner  as  an  individual.  Not  only  in  con- 
templation of  law,  but  in  fact,  the  acts  of  such  agents  are  the  acts 
of  their  principals.  There  is  now  no  obstacle  to  a  recovery,  ao- 
oording  to  the  liability  arising  upon  the  actual  facts  of  the  case, 
created  by  the  mere  form  of  an  action. 

The  collision  being  the  act  of  the  two  companies,  and  that  act 
being  forcible  and  without  any  thing  to  justify  it,  and  the  plaintiff 
having  been  injured  directly  by  it,  the  defendants,  although  cor- 
porations, being  liable  for  it,  may  be  sued  jointly,  as  well  as 
natural  persons. 

Is  the  negligence  of  the  Harlem  Company  to  be  imputed  to  the 
plaintiff,  so  that  he  cannot  recover  against  the  New  Haven  Com- 
pany at  all,  provided  the  Harlem  Company  could  not  itself,  by 
reason  of  such  negligence,  recover  against  the  New  Haven  Com- 
pany the  damages  which  resulted  to  the  former  from  the  collision? 
The  counsel  of  the  New  Haven  Company  insists  that,  the  proposi- 
tion that  he  cannot  recover  is  sound  in  principle,  and  supported 
by  authority.  He  cited,  and  mainly  relies  upon,  Thaivgood  v. 
Bryan,  (8  M.  G.  &  S.  116,)  and  CaUin  v.  HUhy  and  others,  (id.  123.) 

Those  cases  hold  that  one  who  sustains  an  injury  from  a  col- 
lision with  an  omnibus  or  vessel,  cannot  maintain  an  action  against 
the  owners  of  such  omnibus  or  vessel,  if  negligence  on  the  part 
of  those  having  the  guidance  of  the  omnibus  or  vessel  in  which 
he  was,  at  the  time,  a  passenger,  conduced  to  the  collision. 

This  question  is  one  of  great  importance,  and  was  conceded  in 
those  cases  to  be  one  of  novelty.  The  rule  invoked  by  the  New 
Haven  Company,  in  its  defence,  if  it  is  declared  to  be  the  law  of 
the  land,  and  applicable  to  passengers  carried  by  incorporated 
railroad  companies,  should  find  in  the  conmion  law  some  well- 
settled  principles  sufficient  to  uphold  it 
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One  principle,  deemed  to  be  as  well  settled  as  any  other,  gives 
to  every  person  injured,  without  fault  or  negligence  of  his  own, 
by  the  negligence  of  another,  a  remedy  by  action  to  recover  from 
him  the  damages  sustained.  Why  should  he  lose  this  right,  be- 
cause he  was,  at  the  time,  a  passenger  in  the  cars  of  a  railroad 
company,  whose  negligence  conduced  to  the  act  which  caused  the 
injury? 

The  railroad  companies  incorporated  by  our  state  legislatures 
are  grantees  of  a  franchise.  In  the  view  taken  of  them  by  the 
legislature,  and  by  the  courts,  the  state,  as  such,  has  an  interest 
tiiat  the  roads  which  they  are  authorized  to  construct,  should  be 
built  and  operated. 

The  courts  have  held,  that  the  legislature,  in  its  discretion, 
might  justly  determine,  that  the  benefit  from  them  to  the  public 
would  be  of  sufficient  importance  to  render  it  expedient  and  con- 
stitutional to  authorize,  in  their  behalf,  the  exercise  of  the  right  of 
eminent  domain,  and  private  property  to  be  taken  for  their  con- 
Btruction,  on  making  just  compensation. 

It  is  true,  that  no  person  is  under  any  physical  necessity  of  trav- 
elling upon  them.  But  the  exigencies  of  business,  for  all  practi- 
cal purposes,  make  it  absolutely  necessary  to  use  them.  A  pas- 
senger in  their  cars  has  no  control  of  their  movements.  On  the 
contrary,  he  is  required  to  submit  to  every  rule  and  regulation 
which  the  company,  in  the  appropriate  exercise  of  its  discretion, 
prescribes  for  the  conduct  of  the  passengers. 

I  can  see  no  reason,  or  consideration  of  public  policy,  which 
should  deny  to  such  a  passenger  a  right  of  action  against  another 
person  or  company,  by  whose  negligence  he  has  been  injured, 
solely  on  the  ground  that  the  company,  in  the  cars  of  which  he 
was  a  passenger,  was  also  guilty  of  negligence,  which  conduced 
to  the  act,  or  casualty  causing  the  injury. 

If  it  be  said,  that  under  this  rule,  the  New  Haven  Company 
may  be  compelled  to  pay  the  whole  of  the  damages  caused,  in 
part,  by  the  negligence  of  the  Harlem  Company,  it  may  be  an- 
swered that,  under  the  contrary  rule,  the  Harlem  Company  would 
be  compelled  to  pay  damages,  which,  but  for  negligence  on  the 
part  of  the  New  Haven  Company,  might  never  have  been  occa- 
sioned. The  answer  to  this  complaint,  by  either  company,  is, 
that  when  an  injury  is  produced  directly  and  immediately,  by  the 
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oo-operating  and  concurring  inflaence  of  each  in  wrong  doing, 
each  is  liable  to  the  injured  party  for  the  whole  consequences  of 
the  wrong.  Being  participants  in,  and  parties  to,  the  wrong,  the 
law  does  not,  in  this  case,  any  more  than  in  any  case  of  pure  tort^ 
undertake  to  ascertain  what  proportion  of  the  injury  was  caused 
by  the  negligence  of  either,  and  hold  him  responsible  for  that 
only,  but,  on  the  contrary,  permits  the  injured  party  to  join  all  the 
wrong-doers  in  one  action,  or  to  sue  them  separately,  and,  in  either 
case,  to  recover  the  whole  damages  to  which  he  has  been  sub- 
jected. 

In  point  of  fiswt,  the  plaintiff  had  no  more  right  or  power  of 
control  over  the  one  company  than  over  the  other.  Any  fiction 
of  law  which  imputes  to  him  the  negligence  of  the  company,  in 
the  cars  of  which  he  was  a  passenger,  is  a  satire  upon  its  preten- 
sions to  administer  justice  according  to  the  truth  of  the  case,  as 
disclosed  by  the  facts  which  the  evidence  has  established. 

It  will  not  be  denied  that  if  any  person,  not  a  passenger  in  the 
cars  of  any  company,  was  injured  by  the  negligence  of  the  latter, 
that  such  negligence  would  not  be  imputed  to  any  9ne,  being  a 
passenger  at  the  time,  in  any  such  sense,  as  to  subject  him  to  any 
liability  to  the  injured  party. 

Why  should  it  be  imputed  to  him,  so  as  to  deprive  him  of  a 
right  to  redress  against  another  company,  for  the  negligence  of 
the  latter,  which  right  would  have  been  indisputable,  if  he  had  not 
been  a  passenger  in  the  cars  of  either  company? 

In  Thcmias  v.  Winchester,  (2  Seld.  897-410,)  the  Court  of  Ap- 
peals seem  to  have  afiirmed  the  proposition,  that  there  is  a  recog- 
nized distinction  between  an  act  of  negligence  imminently  danger^ 
ous  to  the  lives  of  others  and  one  that  is  not  so. 

In  the  former  case,  it  is  said  that  the  party  guilty  of  the  n^li- 
gence  is  liable  to  the  party  injured,  whether  there  be  a  contract 
between  them  or  not ;  in  the  latter,  the  negligent  party  is  liable 
only  to  the  person  with  whom  he  contracted. 

But  without  attaching,  so  &,r  as  this  question  ia  involved,  any 
special  importance  to  the  fact  that  the  act  of  negligence,  in  this 
case,  was  one  imminently  dangerous  to  human  life,  it  may  be  said 
that  there  is  nothing  in  the  nature  of  the  act  furnishing  a  distinct 
consideration  to  induce  a  court  to  adopt  the  rule  under  which  the 
New  Haven  Company  seeks  to  exonerate  itself  from  liability. 


NEW  YORK— FEBRUARY,  1857.  411 


Colfgrove  v.  Harlem  and  New  Hftven  R.  K.  (Vs. 


The  point  now  under  consideration  was  not  taken  at  the  trial, 
and  the  record  does  not  disclose  that  even  the  suggestion  was  then 
made  that  the  defendant  was  exempt  from  liability  on  this  ground. 
But  as  the  Code  allows  the  objection,  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  to  be  taken  in 
any  stage  of  the  action,  the  question  may  be  raised  as  well  on  an 
appeal  from  a  judgment  in  it  as  on  a  demurrer  to  the  complaint 

(§  148.) 

We  think  the  rule,  as  the  New  Haven  Company  insists  it  should 
be  declared  and  applied  in  this  case,  is  not  warranted  by  any  con- 
siderations of  public  policy,  and  infringes  the  principle,  that  every 
person  injured,  without  fault  on  his  part,  by  the  negligence  or 
forcible  act  of  another,  may  recover  of  the  latter  the  damages  sus- 
tained. That  in  a  case  like  this,  it  is  repugnant  to  good  sense  and 
common  honesty  to  impute  to  him,  for  any  purpose,  the  negli- 
gence of  the  railroad  corporation,  in  the  cars  of  which  he  was  a 
passenger  at  the  time  he  was  injured  by  the  collision  of  the  cars 
of  the  two  companies,  a  collision  caused  solely  and  directiy  by  the 
concurring  negligence  of  both  companies :  and  the  act  of  negli- 
gence on  the  part  of  each  company  being  imminently  dangerous  to 
human  life. 

If  these  views  are  correct,  the  verdict  should  not  be  disturbed, 
unless  some  of  the  exceptions  taken  to  the  decisions  of  the  Judge 
who  presided  at  the  trial  require  it. 

With  respect  to  the  refusal  to  nonsuit  the  plaintiff,  it  is  suffi- 
cient to  say  that  the  defendants  did  not  choose  to  stand  upon  that 
exception ;  but,  on  the  contrary,  gave  evidence  in  their  own  be- 
half, and  no  application  has  been  made  to  set  aside  the  verdict  as 
contrary  to  evidence. 

There  was  no  error  in  denying  the  motion  made  by  the  New 
Haven  Company  for  a  separate  trial,  even  if  it  be  assumed  that 
the  defendants'  liabilities  were  several.  The  motion  was  not  made 
until  the  trial  had  progressed  so  &r  that  the  plaintiff  had  rested. 

The  defendants  having  failed  to  demur  to  the  complaint^  waived 
their  right  to  a  separate  trial,  even  if  their  liabilities  were  several. 
(Code,  §  144,  sub.  5,  §  148 ;  Session  laws  of  1851,  p.  889,  §  172.) 
If  the  opinion  already  expressed,  that  the  defendants  were  properly 
united,  is  correct,  that  of  itself  puts  an  end  to  the  exception. 

The  next  question  relates  to  the  offer  of  the  New  Haven  Com- 
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panj  to  demur  to  the  evidenoe,  and  to  the  exception  taken  to  the 
decision  overruling  the  offer.  This  offer  was  made  after  the 
plaintiff  rested,  and  after' the  Harlem  Company  had  opened  its  de» 
fence  to  the  jury,  and  stated  that  it  would  consist  of  proof  that  all 
the  negligence  which  caused  the  collision  was  attributable  to  the 
New  Haven  Company. 

I  do  not  think  an  exception  to  a  decision  overruling  an  o£Bsr 
of  a  defendant  to  demur,  made  when  the  plaintiff  rested,  can  be 
reviewed,  if  the  party,  instead  of  relying  upon  his  exception,  gives 
evidence  on  his  part,  and  submits  the  cause  to  a  jury  upon  the 
whole  evidence.  If  such  an  exception  would  entitle  a  defendant 
to  a  new  trial,  provided  the  evidence  given  when  the  plaintiff 
rested  and  the  offer  to  demur  was  made,  was  insufficient  to  entitle 
him  to  recover,  this  result  would  follow.  The  evidence  subse- 
quently given,  and  submitted  to  the  jury  under  proper  inslruo- 
tions,  might  require  and  result  in  a  just  verdict  against  the  de- 
fendant on  the  merits.  Then,  although  no  improper  evidence  had 
been  admitted  nor  any  proper  evidence  excluded,  and  the  cause 
had  been  correctly  disposed  of  upon  the  merits,  the  defendant 
would  have  a  new  trial,  because  the  evidence  given  when  the 
plaintiff  rested  would  have  entitled  the  defendant  to  a  new  trial, 
on  exception  to  a  refusal  to  nonsuit,  or  on  a  demurrer  to  such 
evidence,  that  being  the  whole  evidence  given. 

I  understand  it  to  be  settled  that  although  the  Judge  errone- 
ously refuses  to  nonsuit  when  the  plaintiff  rests,  yet,  if  the  de- 
fendant, instead  of  relying  on  the  exceptions,  gives  evidence  on 
his  part;  the  exception  is  waived  at  least  to  this  extent,  that  if  on 
the  whole  evidence  a  verdict  is  correctly  found  against  him,  the 
exception  cannot  be  made  available.  After  the  verdict  has  been 
rendered  the  question  is,  did  the  whole  evidence  warrant  the  find- 
ing of  the  jury?  Or  if  the  motion  was  renewed,  when  all  the 
evidence  was  concluded,  the  question  might  be,  did  the  evidence 
justify  the  submission  of  the  cause  to  a  jury  ? 

If  a  defendant  insists,  when  the  plaintiff  rests,  on  a  right  to 
demur  to  the  evidence,  and  the  Judge  refuses  to  receive  the  de- 
murrer, if  the  defendant  intends  to  rely  on  the  mere  refiisal  to 
receive  the  demurrer,  as  of  itself  sufficient  to  entitle  him  to  a  new 
trial,  he  should  abide  by  his  exception.  If,  aft;er  excepting,  he 
.  gives  evidence  to  the  merits,  and  the  jury  find  against  him  upon 
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the  whole  evidence,  and  properly  so,  the  exception  should  be 
treated  as  having  been  waived,  by  the  subsequent  proceedings. 
The  defendant  has  acquiesced  in  the  sufficiency  of  the  evidence 
to  sustain  the  verdict,  if  an  omission  to  move  to  set  it  aside,  as  be- 
ing contrary  to  evidence,  is  to  be  deemed  such  an  acquiescence. 
At  all  events,  the  verdict  and  an  omission  to  move  to  set  it  aside, 
conclude. the  defendant  as  to  the  sufficiency  of  the  evidence  upon 
this  appeal. 

In  Young f  etoLy.  Black,  (7  Cranch,  565,  Livingston  &  Story,  J.  J.,) 
held  that  it  was  discretionary  with  the  Judge  at  the  trial,  whether 
he  would  compel  a  party  to  join  in  demurrer  to  the  evidence  or 
not  No  cases  have  been  cited  which  adjudge  the  point  that  such 
a  refusal  is  error,  for  which  a  new  trial  would  be  granted. 

The  remaining  points  involve  the  consideration  of  exceptions 
taken  to  the  charge  of  the  Judge. 

The  jury  found  that  the  Harlem  Company  had  caused  regula- 
tions, prohibiting  passengers  from  standing  upon  the  platform  of  the 
cars,  to  be  printed,  that  the  plaintiff  knew  of  those  regulations,  but 
that  npne  were  posted  up  inside  of  the  passenger  cars  of  this  train. 

The  statute  itself  does  not  prevent  a  plaintiff  from  recovering 
merely  because  he  stood  on  the  platform  of  the  car  when  he  was 
injured,  unless  printed  regulations  were,  at  the  time,  posted  up  in 
a  conspicuous  place  inside  of  the  passenger  cars  then  in  the  train, 
nor  even  in  that  case  unless  sufficient  room  was  provided  inside 
the  passenger-cars  for  the  proper  accommodation  of  the  passengers. 
(Laws  of  1850,  p.  234,  §  46.) 

If  the  plaintiff's  right  to  recover  of  the  Harlem  Company  is 
barred  by  the  fact  that  he  stood  upon  the  platform,  it  is  not  be- 
cause the  statute  creates  the  bar.  Neither  does  the  statute  create 
an  immunity,  which  would  not  otherwise  exist,  to  the  negligence 
by  which  a  passenger  is  injured,  unless  it  be  the  negligence  of  the 
company,  in  the  cars  of  which  he  is  a  passenger.  The  statute  is 
penal  in  its  nature,  and  so  far  as  it  adds  one  to  any  defence  fur- 
nished by  the  rules  of  common  law,  and  adds  a  defence  which, 
nnder  those  rules,  would  not  exist,  it  works  a  forfeiture  of  the 
right  to  be  redressed  for  a  wrong,  on  a  rule  of  decision  not  war- 
ranted by  the  principles  of  the  common  law.  Such  a  statute 
should  not,  by  construction,  be  extended  to  cases  for  which  it  does 
not  provide. 
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The  jury  found  there  was  sitting  acoommodation  in  the  train 
suflScient  for  the  plaintiff  when  he  got  into  the  cars  at  Hariem, 
but  that  he  did  not  have  time  to  get  such  acoommodation  before 
the  collision ;  or,  perhaps,  I  should  say  before  the  train  was  put 
in  motion. 

No  motion  having  been  made  to  interfere  with  the  verdict^  as 
being  contrary  to  the  evidence,  we  must  regard  it  as  a  true  record 
of  the  actual  &cts  as  specially  found.  If  these  facts  entitle  the 
plaintiff  to  recover,  the  judgment  must  be  affirmed,  unless  the 
court  erred  in  its  instructions  to  the  jury,  in  stating  rules  by  which 
they  were  to  be  governed  in  finding  these  particular  fusts. 

No  exception  was  taken  to  the  charge  in  respect  to  the  matt^ 
of  damages,  and  no  complaint  has  been  made  against  it  on  the 
argument  of  this  appeal.  The  portions  of  the  charge  complained 
of  relate  to  the  plaintiff's  right  to  recover  at  all,  and  not  to  the 
measure  of  compensation,  if  enough  was  proved  to  justify  a  ver- 
dict in  his  favor. 

I  think  it  will  be  difficult  to  lay  a  finger  on  any  passage  of  the 
charge  which  could  have  operated  to  the  prejudice  of  either  de- 
fendant with  the  jury  in  determining  either  of  the  six  several 
questions  to  which  they  were  requested  to  return,  and  did  return, 
a  specific  answer. 

The  portions  of  the  charge  to  which  exception  was  taken,  re- 
late to  the  construction  of  the  statute  in  relation  to  the  posting  of 
notices  inside  of  the  cars,  and  to  the  manner  in  which  the  rule  was 
stated  as  to  what  was  such  negligence  of  the  plaintiff  as  would 
preclude  him  from  recovering. 

The  Judge,  after  having  presented  his  views  at  length,  stated 
them  in  a  condensed  form,  and  on  such  statement  submitted  the 
cause  to  the  jury. 

He  commenced  with  the  remark,  that  there  was  no  evidence 
that  the  plaintiff  was  prevented  or  forbidden  by  the  conductor  to 
get  upon  the  platform.  This  was  not  excepted  to,  and  must  be 
taken  to  be  true.  The  Judge  then  told  the  jury,  that  if  the  plain- 
tiff, after  he  got  upon  the  train,  and  found  that  the  first  car  had 
no  accommodation  for  him,  had  time,  before  the  train  was  in 
motion,  to  have  found  accommodation,  he  was  guilty  of  negli- 
gence which  would  bar  a  recovery,  provided  there  was,  in  facl^ 
sufficient  accommodation  for  him,  and  the  notices  authorized  by 
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the  statute  were  posted  up.  I  think  it  quite  olear  that  the  defend- 
ants have  no  ground  to  complain  of  this  part  of  the  charge.  But 
if  he  had  no  time  to  seek  for  a  seat  elsewhere  before  the  train  was 
in  motion,  then,  not  having  been  forbidden  bj  the  conductor  to 
stand  upon  the  platform,  he  was  there  lawfully,  and  the  statute 
could  not  operate  to  exempt  the  defendants  £rom  liability.  To 
this  the  defendants  excepted. 

How  some  of  the  &cts  involved  in  these  propositions  were 
found  by  the  jury  appears  by  the  special  verdict  They  found 
that  no  notices  were  posted  up,  and  that  the  plaintiff  had  no  time, 
before  the  train  started,  to  seek  a  seat  in  another  car.  The  charge 
assumes  as  an  incontestible  £Etct,  that  the  car  on  the  platform  of 
which  he  was  standing,  had  no  inside  accommodation  for  him,  and 
asserts,  without  objection  from  either  defendant,  that  the  conduc- 
tor neither  forbid,  nor  attempted  to  prevent,  his  standing  on  the 
platform. 

Unless  the  mere  fact  of  being  on  the  platform,  under  such  a 
state  of  facts  as  exists  in  this  case,  is,  ;peT  se,  such  negligence  as 
disentitles  the  plaintiff  to  prosecute,  then  there  was  no  error  in 
this  part  of  the  charge. 

There  is  no  pretence  that  the  plaintiff  had  the  slightest  reason 
to  suppose  that  any  cars  of  the  New  Haven  Company  were,  or 
might  be,  on  the  track  ahead  of  him,  while  some  of  the  officers  of 
the  Harlem  Company  knew  it,  and  if  they  had  done  their  duty, 
they  would  have  communicated  this  knowledge  to  the  conductor 
of  this  train  at  the  last  stopping-place  prior  to  the  collision.  The 
plaintiff  had  no  knowledge  of  any  fact  or  circumstance  which 
should  have  induced  the  most  cautious  and  prudent  man  to  guard 
against  the  occurrence  or  consequences  of  any  disaster,  except 
some  one  which  might  possibly  result  from  the  negligence  of  the 
Harlem  Company. 

The  negligence  of  the  plaintiff  in  getting  upon  this  car  rather 
than  upon  another,  or  standing  upon  the  platform  when  the  car 
was  full  inside,  and  was  put  under  motion  before  he  had  time  to 
seek  for  a  seat  elsewhere,  is  not  alone  such  negligence  as  bars  his 
right  to  recover. 

In  the  case  oiCarrolU.  ThN.Y.  andN.H.  R.  R.  Co,,  (1  Duer,  579,) 
the  defendant's  counsel  requested  the  court  to  charge  the  jury,  that 
'^  if  they  believed  that  the  plaintiff,  by  riding  in  the  baggage  car. 
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increased  the  risk  of  injury  to  himself,  and  this  was  n^ligenoe 
which  contributed  to  the  injury  plaintiff  suffered,  he  cannot  re- 
cover, although  he  had  no  agency  in  producing  the  collision.' 
The  Judge  refused  to  so  charge,  but  charged  that,  "  The  plaintiff 
here  did  not  contribute  to  produce  the  collision  itself  and  there 
was  not,  therefore,  such  negligence  on  his  part  as  will  defeat  the 
action." 

"  If  the  plaintiff  was  there  with  the  assent  of  the  conductor,  not- 
withstanding the  notice,  he  was  not  in  fault,  unless  he  was  guilty 
of  negligence  which  concurred  directly  in  producing  the  injury." 
"  That  the  negligence  of  the  plaintiff,  however,  must  concur  di- 
rectly, not  remotely,  in  producing  the  accident  or  injury." 

This  court  held  that  the  Judge  committed  no  error  in  refosii^ 
to  charge  as  requested,  or  in  the  charge  that  was  made.  The 
judgment  of  this  court  has  been  affirmed  by  the  Court  of  Appeala 

In  the  case  before  us  the  Judge  charged,  that  standing  upon  the 
platform  of  the  car  had  no  effect  in  producing  the  collision  by 
which  the  injury  was  effected.  That  the  mere  &ct  of  standing 
upon  the  platform  was  not^  of  itself,  a  defence  to  the  action.  To 
this  part  of  the  charge  the  defendants  excepted. 

The  collision  was  the  proximate,  direct,  immediate  and  sole 
cause  of  the  injury.  It  is  true,  if  the  plaintiff  had  not  been  within 
the  reach  of  its  influence  he  would  not  have  been  injured.  But^ 
on  the  facts  as  found,  he  was  in  no  sense  in  fault,  as  between  him 
and  either  defendant,  in  being  where  he  was.  He  was  not,  as  to 
either  of  them,  wrongfully  there.  He  owed  no  duty  to  either  of 
them  which  required  him  to  be  elsewhere.  If  he  had  been  off  of 
the  train  the  collision  would  have  occurred. 

His  being  where  he  was,  not  being  vrrongful  as  to  either  defend- 
ant, nor  a  failure  to  perform  any  duty  which  he  owed  to  either  of 
them,  it  is  no  defence  to  an  action  brought  to  recover  damages  caused 
by  their  negligence,  that  the  position,  in  the  event  of  such  negli- 
gence, a  negligence  which  no  one  could  foresee  or  had  the  slightest 
reason  to  anticipate,  was  one  of  more  danger  than  a  seat  in  one  of 
the  cars,  and  that  if  he  had  been  seated  he  might  not  haye  been 
injured. 

The  law  looks  to  the  proximate  cause  of  the  injury.  When  a 
plaintiff  did  nothing  which  conduced  to  that,  and  at  the  time  of 
its  occurrence,  he  is  lawfully  in  the  position  which  he  occupies, 
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and  there  is  no  negligence  in  not  anticipating  or  foreseeing  the 
possibility  of  an  injury  from  the  negligence  of  others  which,  if  it 
should  occur,  would  endanger  his  safety  in  any  part  of  the  train, 
and  it  is  by  such  negligence  that  he  is  injured,  then  there  is  no 
negligence  on  his  part,  in  the  legal  sense  of  the  term,  which  con- 
tributed to  the  accident  or  to  injure  him.    (5  Denio,  266-7.) 

I  think  there  is  nothing  in  that  part  of  the  charge,  relating  to 
the  subject  of  the  plaintiff's  negligence,  which,  in  contemplation 
of  law,  tended  to  prejudice  the  rights  of  either  defendant  In  de- 
termining this  question,  the  facts  which  the  jury  have  specially 
found,  and  which  this  appeal  concedes  to  have  been  properly 
found,  must  be  kept  in  mind.  And  unless,  upon  such  conceded 
&ct8,  this  part  of  the  charge  may  have  produced  a  general  verdict 
contrary  to  law,  it  will  not  entitle  the  defendants  to  a  new  trial. 

I  think  the  Judge  would  have  been  correct  in  instructing  the 
jury  that,  as  matter  of  law,  the  plaintiff  was  entitled  to  recover, 
if  they  found  that  he  was  injured  directly  by  the  collision,  and 
that  this  collision  was  produced  solely  and  immediately  by  the 
concurring  and  co-operating  negligence  of  both  defendants,  pro- 
vided they  should  also  find  that  no  notices  were  posted  up  inside 
of  the  cars,  and  the  car  on  which  he  entered  had  no  accommoda- 
tions for  him  inside  of  it,  and  the  train  started  before  he  had  tim6 
to  seek  for  a  seat  in  another  car,  and  the  conductor  knew  of,  and 
did  not  object  to,  his  standing  on  the  platform.  (I  include  all 
these  facts  in  this  proposition  because  they  are  all  established  in 
this  case.)  That,  on  such  a  state  of  facts,  the  mere  circumstance 
that  he  stood  upon  the  platform  at  the  lime  of  the  collision, 
would  not  of  itself  be  such  negligence  on  his  part,  as  would  be  a 
bar  to  his  right  to  recover. 

Whether  this  proposition  be  a  sound  oi^e,  seems  to  me,  to  be 
the  only  question  which  the  case  presents,  in  relation  to  the  sub- 
ject of  the  actual  liability  of  the  defendants.  Whether  their  lia- 
bility, if  it  exists,  is  joint  or  several,  is  a  different  question,  and 
has  been  already  considered. 

As  to  the  negligence  of  the  defendants,  the  Judge  charged  that, 
they  "  are  liable  only  in  case  the  disaster  was  produced  by  their 
owo  negligence.  Negligence  having  no  connection  with  the  dis- 
^ster  is  not  to  be  regarded  in  this  action.  The  defendants  can  be 
Jield  jointly  liable  only  in  case  the  negligence  was  joint  If  either 
D.— VL  27 
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was  innocent  of  any  &ult  contributing  to  tlie  disaster,  your  ver* 
diet  must  be  for  that  defendant ;  if  both  were  innocent,  your  yer« 
diet  must  be  for  both  defendants." 

Independent  of  the  question,  whether  joint  negligence  is  predi^ 
cable  of  such  a  state  of  fficts,  and  which  has  been  already  dis- 
cussed, I  think  the  question  as  to  the  several  liability  of  either,  or 
neither,  of  the  defendants,  was  properly  submitted  to  the  jury. 

This  coUision  occurred  at  about  6  o'clock  a.  m.,  of  the  22d  of 
November,  1854.  This  freight  train  of  the  New  Haven  Company 
was  due  at  the  Centre  street  depot,  at  15  minutes  past  11  o'clock, 
p.  M.,  of  the  preceding  day.  By  its  general  regulations  and 
time-tables,  fi^^ing  the  time  of  the  departure  and  arrival  of  each 
of  its  trains,  the  New  Hayen  Company  notified  the  public  that, 
between  11.15  P.  M.  of  one  day  and  7  a.  m.  of  the  next  day,  none 
of  its  trains  would  be  on  this  track  of  the  road  between  Harlem 
.  and  New  York. 

Any  passenger  in  mj  Harlem  train,  from  Harlem  to  New 
York,  runi^ing  at  6  A.  m.,  was  under  no  obligation,  and  owed  no 
duty  to  the  New  Haven  Company,  requiring  him  to  ride  in  one 
part  of  the  train  rather  than  another,  in  anticipation  that  a  train 
of  the  New  Haven  Company,  due  in  the  city  of  New  York  at 
11.16  P.  K.  of  the  21st  of  November,  might,  at  6  A.  M.  of  the 
following  day,  not  only  be  on  the  down  track  of  this  part  of  the 
road,  but,  also,  that  it  might  be  under  such*  negligent  manage- 
ment, as  to  render  it  not  improbable  that  there  might  be  a  collis- 
ion between  it  and  the  cars  of  the  Harlem  Company,  in  which  he 
was  a  passenger. 

So  long  as  this  passenger  was  lawfully  where  he  was,  as  be- 
tween himself  and  both  companies,  and  as  the  exercise  of  ordinary 
care  on  their  part,  and  a  performance  of  the  duty  which  each 
company  owed  to  all  the  passengers  on  this  road,  would  have  pre- 
vented a  collision,  and  there  was  no  fault  on  the  part  of  the  plain- 
tiff in  not  anticipating  such  a  collision,  or  in  seeking  a  seat  with 
reference  to  its  possible  occurrence,  it  should  be  held,  as  I  think, 
as  matter  of  law,  that  the  fact  that  the  plaintiff  was  on  the  plat- 
form at  the  time  of  the  collision  is  no  bar  to  the  action. 

Negligence  of  a  plaintiff  which  "  contributed  to  the  injury  com- 
plained of,"  and  negligence  which  contributed  "  to  produce  the 
casualty  or  occurrence  which  caused  the  injury,''  are,  in  most 
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cases,  equivalent  expressions.  In  reference  to  the  &ots  of  this 
case,  the  latter  mode  of  expression,  correctly  expressed  the  rule 
which  should  have  been  stated  to  the  jury.  {OarroU  v.  New  Ha- 
ven R  R.  Co.,  1  Duer,  571.) 

There  must  be  a  judgment  for  the  plaintiff  on  the  verdict 

Woodruff,  J.  (Dissenting.)— While  I  concur  folly  in  the  con- 
clusions at  which  my  brethren  have  arrived  upon  several  of  the 
questions  raised  by  the  appeal  in  this  case,  there  are  others  which 
are  essential  to  the  maintenance  of  the  verdict  herein  from  which 
I  am  constrained  to  dissent 

It  is  undoubtedly  settled,  by  the  decision  of  the  Oourt  of  Appeals 
in  Fosgaie,  et  <d.  v.  The  Herkimer  Manufacturing  Co.,  et  al.,  (2  Keman, 
680,)  that  the  improper  joinder  of  parties  defendants,  orof  causes 
of  action,  must  be  taken  advantage  of  by  demurrer,  or  by  an 
answer  which  raises  the  question  of  joint  or  several  liability,  or  it 
will  be  deemed  waived.  The  case  cited  was  an  action  of  eject- 
ment and  the  complaint  charged  that  the  defendants  '^  unjustly 
withheld  from  the  plaintiffs  the  possession  of  the  premises,"  etc. 
The  answer  denied  ♦*  that  the  defendants,  or  any  of  them,  unjustly 
withheld  from  the  plaintiffs  the  possession  of  the  premises  or  any 
part  thereof."  The  verdict  found  this  issue  in  favor  of  the  plain- 
tiff, and  the  judgment  properly  followed  the  issue  which  the  de- 
fendants had  by  one  answer  jointly  raised.  They  had  voluntarily 
rested  their  defence  upon  the  question  whether  the  defendants,  or 
any  of  them,  unjustly  withheld  from  the  plaintiffs  the  possession 
of  the  premises,  and  the  jury  found  that  they  did  so  withhold,  etc., 
and  the  court  held  that  although  upon  the  evidence  each  de- 
fendant may  have  been  only  liable  in  respect  to  such  portions  of 
the  premises  as  he  occupied  in  severalty,  yet  that,  under  those 
pleadings,  proof  that  the  defendants  occupied  in  severalty  was 
immaterial  and  irrelevant  to  any  issue.  They  had  rested  their 
defence,  not  upon  the  nature  or  extent  of  their  several  occupation, 
but  upon  the  denial  that  they,  or  any  of  them,  withheld  the  pos- 
session, etc. 

If  the  verdict  in  the  present  case,  under  the  rulings  had  at  the 
trial,  can  be  brought  within  the  rule  established  by  that  decision, 
then  of  course  we  should,  so  far  as  the  objection  herein  rests  upon 
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mere  misjoinder  of  parties  to  the  action,  or  of  causes  of  action, 
order  judgment  for  the  plaintiff  upon  the  verdict 

But  where  the  complaint  alleges  facts  which,  if  true,  create  two 
causes  of  action,  upon  one  of  which  only  each  defendant  is  seyer- 
ally  liable,  and  the  defendants  severally  put  in  issue  the  £act8 
charged,  bo  hi  oa  they  are  respectively  affected  thereby,  it  does 
not  follow,  &om  the  decision  referred  to,  that  each  is  to  be  charged 
with  liability  upon  both  causes  of  action.  The  omission  to  object| 
by  answer  or  demurrer,  that  there  is  a  misjoinder  of  parties,  or  ol 
causes  of  action,  will  prevent  their  raising  that  objection  at  the 
trial,  but  it  does  not  subject  either  to  a  recovery  against  himself 
upon  and  for  the  several  liability  of  the  other. 

When  the  liability  charged  in  the  complaint  is  charged  upon 
both  as  a  joint  liability,  and  they  think  proper  to  unite  in  an 
answer  denying  that  they  or  either  of  them  are  liable,  they  may, 
as  in  the  case  referred  to,  preclude  themselves  &om  entering  at 
all  upon  the  question,  whether  their  liability  is  several  or  not,  bat 
this,  at  the  utmost,  is  the  extent  to  which,  as  I  think,  the  court  of 
appeals  intended  to  go  in  their  decision. 

Suppose,  for  example,  two  are  sued  as  makers  respectively  of 
two  promissory  notes,  one  signed  by  each,  and  they  severally  deny 
the  making  thereof  not  having  objected,  by  answer  or  demurrer, 
that  they  or  the  causes  of  action  ought  i^ot  to  have  been  joined  in 
one  action,  perhaps  the  plaintiff  may  proceed  to  trial  and  have 
judgment  against  each  for  the  amount  of  the  note  made  by  him? 
self.  But  surely  the  omission  to  demur  or  set  up  the  uusjoinder 
by  answer,  does  not  warrant  the  judgment  i^ainst  either  fbr  the 
amount  of  the  note  made  only  by  the  other.  The  rulings  at  the 
trial,  the  instructions  to  the  jury,  and  the  judgment  rendered,  must 
be  according  to  the  several  liability  of  each. 

This  illustration  may  or  may  not  be  like,  the  case  disclosed  in 
the  pleadings  and  by  the  evidence  on  the  trial  of  the  present 
action.  I  give  it  for  the  purpose  of  stating  the  principle  involved 
in  it — ^whether  the  principle,  if  correct^  has  any  application  to  the 
case  before  us  may  be  hereafter  considered — and  I,  therefore,  add 
that  where  the  pleadings  and  proo&  disclose  a  state  of  beta  upon 
which  the  defendants  are  only  severally  liable  for  their  own 
separate  acts  or  defaults,  and  neither  for  the  acts  or  defaidts  of  the 
other,  and  the  defendants  answer  separately,  denying  each  on  hi^^ 
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own  behalf  his  liability  for  the  causes  alleged,  it  is  erroneous  to 
charge  upon  each  a  responsibility  for  the  acts  ox  defaults  of  the 
other,  and  proceed  on  the  trial,  in  the  verdict  and  by  the  judgment^ 
as  if  they  were  jointly  liable. 

It  is  true  that  if,  in  the  case  before  ns,  it  shall  appear  that 
whether  severally  or  jointly  liable,  each  is  necessarily  liable,  if  at 
all,  to  precisely  the  same  extent,  and  for  the  very  same  amount 
of  damages,  the  question  will  become  a  question  of  form  only  in 
respect  to  this  particular  instance,  except  so  far  as  the  defendants 
were  involved  in  a  conflict  with  each  other,  which  placed  both 
defendants  at  disadvantage  on  the  trial,  and  gave  the  plaintiff  an 
opportunity  to  profit  by  the  efforts  of  each  defendant  to  charge 
the  co-defendant  with  liability  for  the  matter  complained  of. 
Whether  the  court  can  say  that  the  effect  of  this  conflict  was  any 
thing  more  than  to  develope  the  whole  truth,  it  is  not  necessary, 
under  the  views  I  entertain  of  the  other  questions  involved,  for 
me  to  say.  But  if  the  liability  of  each  defendant  is  precisely  the 
same  in  extent  and  as  to  amount,  and  if  for  that  reason  the  objec- 
tion is  wholly  immaterial  because  no  injustice  is  done,  it  should 
be  disposed  of  as  a  question  of  form  only.  The  substantial  prin- 
ciple involved  should  be  at  least  rightly -stated  and  the  correct 
rule  recognized. 

And  on  the  other  hand,  if  in  this  case  both  defendants,  though 
only  severally  liable,  have  in  truth  been  treated  as  liable  for  the 
acts  or  defaults  of  each ;  and  under  the  evidence  they  are  not,  as 
matter  of  law,  necessarily  liable  to  the  same  extent  and  for  the 
very  same  sum  as  damages,  and  especially  if  there  are  fects  which 
tended  to  show  that  one  of  the  defendants  was  not  liable  at  all, 
or  that  the  one  was  liable  on  grounds  which  did  not  affect  the 
other,  and  for  which  such  other  was  not  responsible ;  then  the 
question  whether  the  liability  is  joint  or  only  several,  becomes 
not  only  important  in  principle,  but  material  to  the  defendants 
and  vital  to  the  maintenance  of  the  verdict. 

There  are  considerations  which  will  be  suggested  tending  to 
tliis  view  of  the  defendant's  situation  in  reference  to  the  present 
verdict,  and  which  have  led  me  to  the  conclusion  that  if  the  de- 
fendants are  not  jointly  liable,  the  verdict  should  be  set  aside,  and 
00  far  as  the  conclusion  of  my  brethren  rests  upon  the  ground 
that  the  defendants  are  so  liable,  it  is  to  that  extent,  at  least,  an 


423  CASES  IN  THE  SUPERIOR  COURT. 

Colegroye  ▼.  Harlem  and  New  Haven  K  R.  Co'a. 

I —  ■  _--.= —  — 

important  inquiry,  vital,  as  I  think)  to  the  decision  of  the  case 
before  us. 

After  careful  reflection,  I  am  coilstrained  to  say,  that  upon  the 
facts  in  this  case,  a  joint  action  against  these  defendants  cannot 
be  maintained. 

A  fundamental  principle  lies  at  the  foundation  of  all  joint 
liability,  and  that  principle  is,  that  each  of  the  parties  charged  is 
liable  for  the  act  or  default  of  the  other.  This  is  no  more  and  no 
less  true  in  reference  to  joint  liability  in  actions  ex  oantraclu  than 
in  those  ex  delicto;  in  the  former  these  parties  are  liable  upon  the 
same  grounds,  and  for  or  in  respect  to  the  identical  cause,  and  to 
the  same  extent 

And  in  actions  ex  delicto  it  is  of  the  essence  of  joint  liability, 
that  the  acts  or  defaults  of  each  defendant  are  imputed  to  the 
other,  as  effectively  for  all  purposes,  as  if  they  were  the  acts  or 
defaults  of  himself;  and  the  liability  of  each  for  the  acts  or  de- 
faults of  the  other,  enters  not  merely  into  the  extent  of  the  lia* 
bility  of  each,  but  into  the  very  basis  and  ground  of  such  liability. 

And  as  respects  the  ground  of  liability  in  its  b3aring  upon  the 
question  whether  two  parties  are  jointly  liable,  it  makes  no  diflfer- 
cnce  whether  the  action  be  trespass  vi  et  armis  (formerly  so  called) 
or  trespass  on  the  case  for  consequential  damages.  In  the  former 
case,  each  must  be  liable  for  the  trespass  which  the  other  has 
committed,  t.  e.,  each  must  be  liable  for  the  other's  act.  In  the 
latter  case,  each  must  be  liable  for  and  in  respect  of  the  act  or 
de&ult  of  the  other,  from  which  the  consequential  damiges  have 
resulted. 

It  is  in  the  very  elements  which  constitute  a  joint  Uabilily,  that 
the  case  before  us  is  deficient. 

There  is  nothing  in  the  relation  which  the  defendants  bear  to 
each  other  or  to  the  present  plaintiff,  or  to  the  injury  which  he 
has  sustained,  or  to  the  cause  of  such  injury,  that  subjects  them 
to  a  joint  action. 

All  that  can  be  truly  said,  in  my  opinion,  of  the  defendants  is, 
that  each  company  is  liable  for  its  own  acts  or  defaults,  or  the  acts 
or  defaults  of  its  own  servants. 

The  very  basis  and  ground  of  action  here,  is  the  negligence  of 
the  defendants'.servants.  By  whatever  name  the  action  be  called, 
(with  reference  to  our  former  legal  nomenclature,)  whether  trespass 
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or  case,  it  is  the  negligence  of  their  servants  alone  that  makes  the 
defendants  liable  at  all.  Had  there  been  no  negligence  there 
would  be  no  right  of  action.  Even  if  the  collision,  with  all  its 
consequences  to  the  plaintiflF,  had  happened,  there  would  have 
been  no  liability  without  such  negligence. 

Now,  however  difficult. to  separate  the  consequences  of  the  sep- 
arate negligence  of  either  defendant,  yet  each  is  liable,  or  respon- 
sible, in  respect  of  its  own  negligence,  and  for  its  own  negligence 
only. 

The  relation  of  the  two  companies  to  the  plaintiff  and  to  the 
alleged  wrong  are  wholly  different,  and  exhibit  the  defendants  in 
an  entirely  several  or  separate  character. 

A  mutual  violation  of  a  joint  duty  makes  both  parties  liable, 
and  each  liable  for  such  violation  by  the  other.  ^ 

Now  there  was  no  joint  duty.    The  duty  of  the  New  York  and  -^^^  ^^^%jL 
Harlem  Railroad  Co.  to  the  plaintiff  arose  from  their  undertaking  ^m^  ^^ 
to  carry  him.    The  only  duty  owed  to  him  by  the  New  York^U****  ***^ 
aud  New  Haven  B.  R.  Co.,  was  a  duty  which  they  owed  to  all  ^4^  ^4--<^  ^• 
mankind,  so  to  conduct  their  business  that  no  one  should  be  in-  C^^^^^    ^^^ 


jured  by  their  culpable  act  or  neglect.  jt^**-^  >«i^  -« 


The  nature  and  extent  of  the  duties  of  the  companies  respect-  ""'^^  '^ .— t,*- 
ively  was  different  The  New  York  and  Harlem  R.  R.  Co.  was 
bound  to  exercise  the  highest  prudence,  and  the  utmost  care  and 
skill,  which  was,  under  the  circumstances,  practicable,  and  which 
the  most  prudent  person  would  use  for  the  safety  of  those  entrusted 
to  them  for  carriage.' 

The  New  York  and  New  Haven  R.  R  Co.  were  only  bound 
(in  their  relation  to  the  present  plaintiff,)  to  exercise  ordinary  care 
and  prudence,  in  view  of  the  nature  of  the  business  in  which  they 
-were  engaged,  and  the  circumstances  in  which  they  were  acting. 

So,  also,  defendants  uniting  in  a  joint  act  are  liable  jointly  for 
the  injury  caused  thereby. 

But  if  there  be  no  common  purpose,  the  act  is  not  joint  unless 
there  is  an  actual  union  of  the  parties  in  the  act  complained  of; 
indeed,  the  actual  union  of  the  parties  in  the  act  complained  of,  in 
general  creates  a  joint  liability,  because  such  actual  union  is  evi- 
dence of  the  common  intent.  But  if  it  were  conceded  that  in  such 
case  it  would  be  none  the  less  joint  because  there  was  no  intent  to 
do  the  act,  when,  in  truth  the  act  is  single,  and  both  parties  act 
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together  in  it,  still,  if  such  a  case  can  be  suppoeed,  it  would  fiul 
to  illustrate  the  present  case,  for  here  it  is  not  an  act,  but  a  ne^ect, 
that  constitutes  the  ground  of  liability.  In  this  there  is  no  union 
of  the  parties  if  the  common  intent  be  wanting. 

The  n^lect  of  the  one  company  is  not  here  the  neglect  of  the 
other;  nor  had  the  one  any  agency  in  producing  the  neglect  of 
the  other.  The  negligence  of  either  is,  as  a  ground  of  liability, 
entirely  independent  of  the  other,  not  causing,  nor  tending  to 
cause,  the  negligence  of  the  other. 

If  either  are  liable  for  the  collision  and  its  consequences,  it  is 
not  because  the  collision  and  its  consequences  are  a  ground  of 
legal  liability,  but  because  the  collision  resulted  from  the  n^li- 
gence — ^that,  and  that  only,  being  the  ground  of  liability.  The 
circumstance  that  the  consequence  of  the  several  neglect  of  the 
two  defendants  produced  one  result,  to  wit,  the  collision,  is  a 
merely  incidental  and  casual  coincidence,  and  does  not  alter  the 
. .  nature  or  essential  character  of  the  cause  to  which  the  liability  is 
.•  tp  be  referred 

So  there  is  joint  liability  for  an  act  or  acts  done  by  each  in  for- 
therance  of  a  common  purpose.  This  is  clearly  so  when  there  is 
a  common  intent  to  injure.  It  may,  however,  be  conceded  that^ 
(even  in  the  absence  of  an  intent  to  injure)  the  liability  is  joint  if 
the  icjury  result  from  an  act  or  acts  done  in  execution  of  their 
concurring  intent  to  do,  or  to  omit  to  do,  precisely  what  was  done 
or  omitted.  Here  no  such  ground  ofliability  is  even  claimed.  Each 
company  was  prosecuting  its  own  separate  business,  with  wholly 
distinct  and  unconnected  purposes,  in  no  wise  contemplating  the 
act  or  de&ult  of  the  other,  and,  indeed,  in  ignorance  of  the  acts  or 
neglects  of  the  other,  until  every  thing  had  been  done  or  neglected 
which  involves  them  in  liability  at  all. 

Again,  there  may  be  a  joint  liability  for  the  negligence  of  either, 
when  both  are  at  the  same  time  engaged  together,  each  contribut- 
ing to  the  accomplishment  of  a  common  design.  It  is  not  neces- 
sary to  seek  illustrations  of  this  proposition  or  to  define  strictly 
the  narrow  limits  to  which  it  must  be  confined.  Instances  might 
be  suggested  that  would  come  within  the  definition,  and  yet  iu 
which  such  joint  liability  would  not  result,  and  others  in  which  it 
would  clearly  follow.  But  here  there  is  no  claim,  and  can  be 
none,  that  there  was  any  common  intent  or  purpose  whatever. 
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In  the  cases  above  supposed,  the  defendants  are  mentioned  aa 
if  acting  or  neglecting  in  their  very  persons,  and  not  by  agents  or 
servants;  and  in  some  of  the  cases  stated  there  might  be  no 
liability  at  all  by  the  principal,  for  the  acts  supposed,  if  done  by 
servants;  but  it  is  not  material  to  my  purpose  to  discriminate,  as 
the  propositions  are  stated  merely  to  define  the  ground  of  joint 
liability  and  the  contrary. 

Here,  the  ground  of  the  liability  of  each  being  negligence, 
eadi  is  liable  for  the  fsiult  of  their  own  servants,  and  only  for  such 
fiiult 

And  the  companies  were  acting  wholly  independently  of  each 
other. 

They  were  not  discharging  any  common  obligation  to  the 
plaintiff. 

They  violated  no  common  duty. 

The  fidlacy  in  the  claim  that  the  liability  is  joint  results  from 
regarding  the  colUsion  as  the  ground  upon  which  the  defendants 
are  to  be  charged.  It  is  not  in  respect  of  the  collision,  which  is 
itself  a  consequence,  but  in  respect  of  the  negligence  that  caused 
a  collision,  that  either  are  liable. 

The  ciUpa  causans  is  separate  in  respect  to  each,  and  whether  in- 
jury results  concurrently  or  not,  cannot  change  their  relation  to 
each  other.  The  &ct  of  liability  for  the  consequence  exists,  in  a 
strictly  logical  sense,  prior  to  the  consequences  themselves.  The 
oonsequences  are  only  considered  in  determining  to  whom  and  to 
what  extent  that  liability  subjects  them. 

The  fallacy  is  rendered  more  easy  of  adoption  from  what  is  the 
peculiarity  and  only  incidental  feature  of  the  present  case,  viz., 
tliat  the  injury  sustained  by  the  plaintiff  is  single,  so  that  it  is  im- 
possible to  say  how  much  of  the  injury  resulted  from  the  negli- 
gence of  the  one  company,  and  how  much  from  that  of  the  other. 
This,  certainly,  cannot  alter  the  principle  upon  which  the  liability 
of  the  parties  depends.  Its  only  result  may  be,  that  in  an  action 
against  either,  the  defendant  may,  ex  necessitate  be  subjected  to  the 
whole  consequences  of  the  occurrence. 

Suppose  that,  instead  of  injuring  a  person,  the  respective  colli- 
ding trains  had,  upon  the  occasion  in  question,  injured  some  in- 
animate object  of  value  interposed  between  them,  but  so  that  the 
injury  received  from  the  force  of  the  one  train  could  be  distin- 
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guished  from  the  injury  received  from  the  force  of  the  other.  CSan 
it  be  doubted  that  each  company  would  be  liable  for  the  injury 
done  by  its  own  train,  and  for  that  injury  alone?    I  think  not 

Each  would  be  liable  for  negligently  and  violently  running  its 
train  against  the  object  injured,  and  for  the  injury  thus  produced. 
In  principle,  I  think  the  present  case  is  not  different 

In  neither  case  is  either  liable  for  the  negligence  of  the  other,  nor, 
in  principle,  for  the  consequences  of  the  negligence  of  the  other. 

The  views  above  expressed  find  corroboration  in  some  caaes^ 
which  I  mention  briefly : 

In  Ouilk  V.  Sivan  (19  J.  R  881)  the  defendant,  an  aeronaut,  had 
ascended  in  a  balloon,  and  descended  into  the  plaintifiTs  garden. 
When  he  descended  his  body  was  hanging  out  of  the  car  in  great 
peril,  and  he  called  for  help  in  a  voice  audible  to  the  crowd,  who 
were  pursuing.  They  broke  down  the  plaintiff's  fences,  and  came 
to  the  defendant's  relief,  doing  damage ;  and  the  defendant  was 
held  liable  for  the  whole  trespass.  The  court,  denying  that  the 
defendant  was  free  from  liability  for  the  acts  of  the  crowd,  merely 
because  he  did  not  intend  that  they  should  commit  the  trespass, 
or  because  his  descent  in  that  place,  and  its  consequences,  were 
wholly  involuntary,  say,  **  To  render  one  man  liable,  in  trespass^ 
for  the  acts  of  others,  it  must  appear  either  that  they  acted  in 
concert,  or  that  the  act  of  the  individual  sought  to  be  charged  or- 
dinarily and  naturally  produced  the  acts  of  the  others." 

In  Williams  v.  Sheldon^  (10  Wend.  664,)  which  was  an  action 
against  eight  defendants,  for  cutting  and  carrying  away  logs  from 
plaintiff's  lot,  there  was  evidence  to  show  that  the  defendants  did 
not  all  work  together,  nor  share  alike  in  the  profits  of  the  spolia- 
tion. The  rule  of  liability  governing  the  case  is  declared  to  be 
this ;  "  To  entitle  the  plaintiff  to  recover  against  all  the  defend- 
ants as  joint  trespassers,  it  must  appear  that  they  acted  in  concert 
in  committing  the  trespass ;  if  some  aided  and  assisted  the  others, 
— or  some  employed  the  others — or  assented  to  the  trespass  com- 
mitted by  the  others,  having  an  interest  therein,  all  are  jointly 
guilty.  But  if  any  were  acting  separately,  and  for  theioselves 
alone,  they  are  not  jointly  liable  with  the  others." 

The  case  of  Van  Sbeenbx/,rgh^  et  at,  v.  Tobias,  (17  Wend.  562,) 
and  Auchmaty  v.  Ham,  (1  Denio,  495,)  appear  to  me  to  bear  very 
strongly  upon  the  case  under  consideration.    The  first  was  an  ao> 
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tion  against  two  defendants,  each  of  whom  was  owner  of  a  dog, 
to  reoover  against  them  jointly  for  the  injuries  done  by  the  two 
dogs  to  the  plaintiff's  sheep.  The  injury  was  done  by  the  two 
dogs  at  the  same  time,  both  uniting  in  the  mischief.  The  court 
held  that  the  action  would  not  lie ;  that  the  case  showed  only  a 
separate  trespass,  or  wrong,  against  each  defendant's  dog. 

The  case  of  Russell  v.  Tomlinson,  et  a?.,  (2  Conn.  206,)  precisely 
similar,  is  cited  with  approbation,  and  the  language  of  the  court 
in  that  case  is  adopted :  "  Owners  are  responsible  for  the  mischief 
done  by  their  dogs,  but  no  man  can  be  liable  for  the  mischief  done 
by  the  dog  of  another,  unless  he  had  some  agency  in  causing  the 
dog  to  do  it.  Each  owner  is  liable  for  the  mischief  done  by  his 
own  dog." 

In  AttchmcUy  y.  Hamy  the  Judge  at  the  trial  had  charged  that 
the  defendant  was  liable  for  the  injury  done  by  two  dogs,  though 
he  was  the  owner  of  one  only.  The  judgment  was  reversed,  and 
the  court  held  that  each  owner  is  only  responsible  for  the  mischief 
done  by  his  own  dog.  They  notice  a  feature  in  the  case  which 
is  also  characteristic  of  the  case  now  under  consideration,  and  re- 
fer with  approbation  to  the  above  cases,  and  to  Adams  v.  JETaU, 
(2  Verm.  R  9,)  where  they  say  "  the  difficulty  in  ascertaining 
the  proportion  of  damage  done  by  each  dog,  furnishes  no  reason 
why  one  man  should  be  accountable  for  the  mischief  done  by  the 
dog  of  another." 

It  is  a  familiar  and  well-settled  rule,  that  a  joint  action  cannot 
be  maintained  against  two  for  slander,  by  words  spoken  by  each. 
And  yet,  if  the  concurrence  of  the  tWo  acts,  or  neglects,  com- 
plained of,  and  the  difficulty  of  separating  the  injury  produced 
by  each,  so  as  to  say  how  much  of  the  damage  was  imputable  to 
either,  were  any  sufficient  reason  for  making  the  liability  joint,  it 
would  be  easy  to  suggest  many  cases  of  slander,  under  circum- 
stances that  would  warrant  its  action ;  for  when  there  be  slander 
by  several,  it  may  be  wholly  impracticable  to  determine  how 
much  of  the  injury  which  is  sustained  in  loss  of  good  name  results 
from  the  slander  by  one,  or  how  much  by  the  slander  of  the 
other;  and  it  is  generally  clear,  that  when  two  or  more  conspire 
together  to  injure  another,  by  defaming  his  character,  they  become 
jointly  liable.  Each  is  liable  for  the  act  of  the  other,  done  in 
puxsoance  of  the  common  intent    This  distinction  in  reference 
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to  slander  by  two  or  more,  illustrates  the  proposition  that^  when 
the  acts  are  several,  the  liability  depends  upon  the  question  whether 
there  is  a  common  intent  or  purpose. 

Suppose  two  separately  and  fBiIsely  represent  a  person  to  another 
as  worthy  of  credit ;  in  reliance  upon  the  representation  of  both, 
he  sells  such  person  goods ;  and  suppose  it  be  true  that  no  such 
sale  would  have  been  made  had  not  the  representation  by  the  one 
been  corroborated  by  the  like  representation  by  the  other,  I  deem 
it  quite  clear  that  no  joint  action  will  lie,  without  proof  that  the 
defendants  conspired  together  to  procure  the  credit,  and  effectthe 
deceit 

In  what  I  have  said  in  relation  to  the  necessity  of  showing  a 
concurring  purpose  to  sustain  a  joint  action  against  the  defendants, 
it  is  not  intended  to  insist  that  where  two  or  more  unite  in  an  act 
of  trespass,  the  motive  or  intent  with  which  they  commit  the  act 
is  material.  The  act  may  be  committed  in  the  belief  that  what  is 
done  is  lawful,  and  be  none  the  less  a  joint  trespass,  and,  in  the 
language  of  the  court  in  OuiUe  v.  Swan,  above  cited,  "where  an 
immediate  act  is  done  by  the  co-operation  or  the  joint  act  of 
several  persons,  they  are  all  trespassers  and  may  be  sued  jointly 
or  severally,  and  any  one  of  them  is  liable  for  the  injury  done  by 
all ;"  and  although,  in  that  case,  the  defendant  was  held  liable  f<»r 
the  acts  of  others,  though  wholly  without  wrongfiil  intention  on 
his  part,  it  was  because  his  act  would  ordinarily  and  naturally 
produce,  and  did  produce,  the  acts  of  the  others. 

In  the  present  case  the  liability  of  neither  defendant  is  founded 
in  any  act  of  the  defendants  or  of  either  of  them,  but  in  negligence 
only,  and  the  negligence  of  either  in  nowise  tended  to  produce 
negligence  in  the  other. 

It  is,  doubtless,  true  that  when  a  negligent  act  is  the  immediate 
and  direct  cause  of  an  injury,  the  action  of  trespass  vi  et  armis 
would  lie.  It  was  so  held  in  Percival  v.  Hickey  (18  J.  R  257). 
That  was  a  case  of  gross  negligence  on  the  part  of  the  defendant 
m  person,  in  running  down  the  plaintiff's  vessel ;  but  allowing  to 
a  plaintiff  that  form  of  action  did  not  change  the  essentia]  ground 
of  the  defendant's  liability.  That  was  his  negligence,  without  that 
he  was  not  liable,  although  the  plaintiff^s  vessel  was  run  down. 
In  order  of  proof  it  might  be  sufficient  to  show  that  his  vessel  was 
run  down  by  another  in  the  charge  of  the  defendant    But  wfaeor 
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all  the  facts  were  developed,  the  defendant's  liability,  in  which- 
ever form  the  action  was  brought^  rested  on  his  negligence  in 
managing  his  vessel. 

It  in  nowise  follows  that  if  the  negligence  of  another  person  in 
managing  another  veasel,  whoUy  independent  of  the  first,  without 
any  common  purpose,  concert  or  connection,  had,  by  mere  co- 
incidence, contribated  to  the  disaster,  a  joint  action  of  trespass 
or  a  joint  action  in  any  form  could  have  been  sustained  against 
them. 

It  is  by  treating  the  collision  as  the  forcible  act  warranting  the 
action  of  trespass,  and  the  defendants  as  actors  in  the  collision  it- 
self, that  it  seems  plausible  to  say  the  defendants  have  co-operated 
in  producing  the  injury  and  are,  therefore,  jointly  liable.  I  have 
already  said  that  to  say  that  either  defendant  is  liable  to  this 
plaint^,  on  the  ground  that  their  trains  collided,  is  fidlacious. 
They  are  liable,  if  at  all,  because,  and  only  because,  of  their  several 
negligence,  which  resulted  in  the  coUision,  and  in  that  negligence 
there  was  not  any  community  between  them.  Besides  this,  the 
case  referred  to,  and  those  cited  therein,  which  authorize  a  plaintiff 
at  his  election,  to  sue  in  case  for  consequential  damages  for  the  neg- 
ligence, or  in  trespass  for  the  direct  and  immediate  cause  of  injury, 
are  cases  where,  in  truth,  the  defendant  was  present  acting  in  the 
very  matter,  and  if  not  so  present,  but  the  act  resulted  only  firom 
the  negligence  of  his  servant,  case  only  would  lie  against  him. 

In  every  aspect  of  the  rule,  it  seems  to  me  that  whatever  form 
of  remedy  may  be  resorted  to,  it  is  negligence  only  which  is  the 
ground  of  his  liability.  But  the  suggestion  last  made  brings  into 
view  another  reason  for  denying  the  liability  of  the  defendants  to 
a  joint  action,  which  is  quite  conclusive,  and  this  is  that  in  an  ac- 
tion agaiost  a  master  for  an  injury  resulting  &om  the  negligence 
of  his  servant,  no  action  of  trespass  would  lie.  The  action  is  for 
consequential  damage,  and  is  founded  in  negligence  only.  The 
case  last  above  referred  to  exhibits  this  rule  in  many  of  the  cases 
mentioned  therein,  and  others  might,  if  necessary,  be  added.  It  is 
not  obvious  to  my  mind  that  one  master  under  the  form  of  a  joint 
action  can  be  made  liable  for  the  negligence  of  another  man's 
servant,  over  whom  he  has  no  control,  whom  he  has  not  selected, 
-with  whom  he  has  (in  the  matter  in  which  the  servants  are  em- 
ployed) no  connection,  and  whom  but  for  the  negligence  of  his 
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own  servant  there  could  be  no  pretence  that  he  was  liable  for  that 
of  the  other. 

I  can  understand  how  a  man  may  be  properly  responsible  for 
the  negligence  of  his  own  servant  and  for  all  its  consequences,  bat 
that  the  coincidence  of  that  negligence,  with  the  negligence  of 
another  man's  servant,  should  make  him  responsible  for  the  neg- 
ligence of  the  latter,  as  if  the  action  be  joint  he  must  be,  I  do  not 
understand  and  cannot  concede. 

True  it  has  been  held  that  a  corporation  is,  in  some  cases,  liable 
in  trespass,  for  acts  which,  in  one  sense,  it  does  by  its  servant  So 
may  an  individual  be  liable  in  trespaas  for  acts  of  his  servant^ 
done  by  his  command  or  in  which  he  aided,  or  for  trespasses 
which  are  the  immediate  and  direct  consequence  of  the  servant's 
obedience. 

A  corporation  can,  in  one  sense,  only  act  by  agents  and  servants; 
but  it  can  and  does  exercise  strictly  corporate  acts,  and  in  them  it 
acts  or  speaks  as  truly  as  does  an  individual  in  his  proper  person, 
and  for  them  if  done  or  authorized  to  be  done  it  will  be  liable  as 
an  individual  is  liable.  Whatever,  in  the  mode  the  law  of  its 
organization  prescribes,  the  corporation  does  or  authorisses,  is  the 
act  of  the  corporation  itself,  and  may  doubtless  be  the  subject  of 
the  same  modes  of  redress  as  if  it  were  the  act  of  an  individual. 

But  the  negligence  of  its  servants  is  not  such  an  act;  if  it  be 
conceded  that  they  are  liable  as  an  individual  would  be  under 
like  circumstances,  it  proves  nothiDg  in  this  case,  for,  as  above 
suggested,  the  ground  of  the  liability  of  an  individual,  would  be 
that  as  master  he  is  liable,  consequently,  for  and  because  of  tiie 
negligence  of  his  servant,  and  only  upon  that  ground ;  and  the 
observation  therefore  recurs,  they  are  not  liable  for  the  negligende 
of  the  servants  of  another  corporation,  pursuing  a  distinct,  inde- 
pendent employment,  engaged  in  the  performance  of  a  separate 
duty,  with  whom  they  have  no  connection,  and  over  whom  they 
have  no  manner  of  control. 

I  am  aware  that  ingenuity  might  suggest  examples  in  which  it 
would  be  difficult  to  say  whether  the  liability  of  two  persons  is 
joint  or  only  several,  or  rather  cases,  where  the  only  proofs  which 
could  probably  be  given,  would  render  it  difficult  to  apply  this 
rule.  As  where  two  men,  each  in  pursuit  of  his  own  private  re- 
venge,  or  for  the  gratification  of  his  own  malicei  strike  another 
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at  the  same  time,  without  concert  or  even  knowledge  of  the 
other's  intention ;  or  two  men  at  the  same  moment  apply  fire  to 
another's  house  in  different  places,  each  in  like  ignorance  of  the 
acts  or  doings  of  the  other,  and  it  burns  down.  Other  examples 
might  be  suggested,  and  o^n  the  coincidence  of  time,  place,  and 
act,  would  raise  a  presumption  of  a  common  purpose ;  and  it 
may  often,  where  the  acts  are  clearly  several,  be  practically  im- 
possible to  say  exactly  how  much  damage  is  caused  by  the  wrong 
of  one  defendant  and  how  much  by  the  fault  of  the  other. 

But  such  cases  furnish  no  reason  for  a  departure  from  prin* 
ciple. 

I  cannot  resist  the  conclusion  that  a  joint  verdict  against  the 
present  defendants  cannot,  or  I  should  more  properly  say,  ought 
not  to  be  sustained.  . 

I  cannot  concur  in  the  opinion  that  the  Judge  was  correct  in  I 
charging  that  "  the  negligence  of  a  plaintiff  that  goes  to  excuse  « 
the  defendants,  must  be  such  negligence  as  contributed  to  the 
accident  that  caused  the  injury." 

In  another  form  the  proposition  is  stated  thus:  "the  general 
rule  is,  that  where  a  party  by  his  own  negligence  contributes  to 
bring  about  the  occurrence  by  which  the  injury  is  effected,  he 
cannot  recover ;"  and  lest  the  meaning  of  "  occurrence"  should  be 
misunderstood  in  this  instruction,  it  is  added  by  way  of  explicit 
direction,  "  standing  on  the  platform  of  the  car  could  in  itself 
have  had  no  effect  in  producing  the  collision  by  which  this  injury 
was  effected ;  of  itself  therefore,  it  would  be  no  defence  to  the 
company  in  case  of  an  accident  occurring." 

By  this,  the  jury  were  given  to  understand,  that  however  gross 
the  negligence  of  a  person  may  be  in  exposing  himself  to  injury, 
if  that  negligence  does  not  contribute  to  the  other  cause  of  injury, 
it  is  no  bar  to  the  plaintiff's  recovery,  however  true  it  may  be 
that  if  the  plaintiff  had  exercised  ordinary  care  he  would  have 
received  no  injury. 

I  do  not  so  understand  this  rule ;  examples  may  be  suggested 
ivhich  illustrate  itB  error. 

A  foot  passenger  in  the  streets  of  a  city,  where  the  sidewalk  is 
safe  and  convenient,  volimtarily  exposes  himself  by  walking  in 
the  carriage-way ;  another  negligently  leaves  his  horse  unattended 
axi4  ill  secured.    The  horse  runs  away  and  overturns  a  vehicle 
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upoD  the  negligent  passenger,  who  is  unconscious  of  his  approach. 
The  negligence  of  the  latter  neither  causes  nor  contributes  to  the 
running  away  of  the  horse  nor  to  the  overturning  of  the  yehicle: 
can  he  recover  damages  for  his  injury  ? 

Again,  while  thus  carelessly  passing  along  the  street,  in  utter 
disregard  of  the  dictates  of  ordinary  prudence,  two  vehicles,  by 
the  negligence  of  some  other  persons,  are  brought  in  collision,  and 
he  is  injured,  by  the  overturning  of  one  vehicle,  or  by  its  be- 
ing thrown  against  him.  His  being  in  the  carriage-way  "oould 
in  itself  have  had  no  effect  in  producing  the  collision  by  which 
the  injury  was  effected."  Does  it,  therefore,  form  no  obstacle  to 
a  recovery  of  damages  ? 

Again,  one  is  loitering  carelessly  upon  and  about  the  tracks  of 
a  railroad,  when,  by  some  negligence,  a  car  is  overturned  upon 
him.  Such  negligence  of  the  victim  certainly  does  not  contribute 
to  the  accident,  in  the  sense  in  which  the  term  accident  is  used  in 
this  charge ;  it  did  not  produce,  nor  tend  to  produce,  the  over- 
turning of  the  car ;  does  it  furnish  no  reason  for  leaving  him  to 
bear  the  consequences  of  his  own  folly? 

I  apprehend  the  inquiry  is,  whether  his  injury  is  attributable 
to  his  own  carelessness;  whether  his  negligence  contributed  to  his 
hurt? 

The  relative  duties  which  mankind  owe  to  each  other,  do  not 
proceed  upon  the  idea  that  any  are  infdlible.  All  may  err ;  and 
no  one  should  ask  indemnity  against  his  neighbor's  unintentional 
mistake,  where,  but  for  his  own  carelessness,  he  would  not  have 
been  injured  thereby. 

In  the  case  under  considdration  what  caused  the  injury  ?  "Not 
the  negligence  of  the  oi^ /defendant  alone.  But  for  the  negli- 
gence of  the  other,  there  Imd  been  no  accident  Not  the  collision 
alone,  (if  the  plaintiff's  st^fi<}ing  on  the  platform  was  negligence^) 
for  if  the  plaintiff  had  exercised  ordinary  prudence,  he  would  have 
received  no  harm. 

The  plaintiff'  here  says,  and  the  charge  adopts  his  claim,  "  No 
matter  how  negligent  I  was,  if  there  had  been  no  collision  I  should 
not  have  been  hurt,  and  I  did  nothing  tending  to  produce  a  col- 
lision." 

The  New  Haven  R.  R.  Co.  may  retort  with  equal  plausibility, 
no  matter  how  negligent  we  were,  if  you  had  not  been  upon  the 
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platform  you  would  have  sustained  no  damage,  and  we  in  nowise 
consented  or  contributed  to  your  needless  exposure  to  injury. 

The  causes  of  this  injury  are  threefold.    If  it  was  an  act  of  neg- 
ligence in  the  plaintiff  to  ride  upon  the  platform,  there  were  three 
parties  contributing  to  the  injury.     The  injury  may,  with  equal' 
propriety,  be  said  to  be  the  consequence  of  the  negligence  of  either, 
and  it  was  clearly  the  result  of  all  combined.  ^ 

It  is  claimed  that,  even  if  there  be  inaccuracy  in  the  instruction 
referred  to,  the  special  finding  of  the  jury  relieves  the  case  from 
any  claim  that  injustice  was  done  to  the  defendant,  by  rendering 
the  same  result  inevitable  had  the  charge,  in  this  particular,  been 
free  from  liability  to  criticism.  That  the  jury  have  found  that 
there  was  no  seat  for  the  plaintiff  inside  the  car  on  which  he  stood, 
and  no  time  was  afforded  him,  after  he  got  upon  the  platform,  to 
find  a  seat  in  another ;  and,  under  the  general  instructions  in  the 
charge,  the  jury  may  be  assumed  to  have  found  that  he  was  not 
fi>rbidden  to  stand  where  he  was.  I  admit  that  there  is  force  in 
this  suggestion ;  but  there  was  evidence  tending  to  show  that,  in 
truth,  these  facts  had  nothing  to  do  with  the  conduct  of  the  plain- 
tiff in  this  respect.  The  defendants  gave  evidence  that  the  plaintiff 
was  a  commuter — ^a  "  constant  rider" — ^that  the  fjx)nt  car  wa^  usu- 
ally full  when  the  train  reached  the  station  at  which  h&  was  in  the 
habit  of  getting  on ;  that  there  was  room  in  the  rear  car ;  that  he 
was  in  the  habit  of  riding  on  the  platform  daily.  The  inference 
from  the  evidence  is  very  strong,  that  he  rode  there  from  no  ne- 
cessity, but  from  choice — ^from  a  foolish  desire  to  be  on  the  fore- 
most car  at  all  hazard. 

It  by  no  means  follows  from  the  verdict  that  he  had  not  abun- 
dant reason,  from  the  habitual  state  of  the  train  in  which  he  daily 
visited  the  city,  and  the  usual  course  of  filling  the  forward  cars 
before  his  station  was  reached,  to  know  that  there  was  room 
enough  (as  in  fact  there  was)  in  the  rear  cars ;  nor  that  he  had  not 
time  enough,  and  opportunity  enough,  to  have  entered  those  cars 
at  the  station  where  he  got  upon  that  train.  The  request  of  the 
defendants  to  the  Judge,  to  charge  that  it  was  his  duty  to  do  so, 
if  he  had  that  knowledge  of  the  usual  condition  of  the  train  to 
know  where  to  find  the  vacant  seats,  seems  to  me  reasonable,  and 
that  the  defendants  might  require  such  instruction  to  be  given. 
It  is  suggested  that  the  case  of  OarroU  v.  The  New  York  and 
D.— VL  28 


484  CASES  IN  THE  SUPERIOR  COURT. 


Colegrove  ▼.  Harlem  and  New  Hn^en  R.  R.  Co'a 


New  Haven  R,  R.  Ch.,  sustains  the  views  expressed  in  the  charge 
in  this  case.  Doubtless  there  are  some  things  in  the  opinion  in 
the  case  which  seem  to  conflict  with  the  views  I  have  expressed. 
That  case  does  not,  I  think,  go  so  far  as  the  propositions  I  have 
been  considering.  That  case  rested,  in  no  slight  degree,  upon  the 
supposed  consent  of  the  defendants  to  the  plaintiff's  riding  in  the 
baggage  car.  The  defendants  are  deemed  not  only  to  have  waived 
the  benefit  of  the  statute,  but  to  have  virtually  conceded  to  the 
plaintiff  the  propriety  of  his  riding  in  the  place  and  manner  in 
which  he  was  riding. 

Perhaps  a  still  more  important  feature  in  that  case  was,  tiiat  in 
the  conduct  of  the  defendants'  servants  there  was  gross  negligei^oe, 
and  not  only  gross  negligence  in  itself,  but  towards  a  person  to 
whom  they  were  under  a  clear  legal  duty  to  exercise  the  utmost 
care  and  caution ;  and  the  collision  arose  from  two  trains  of  the 
same  company,  runnipg  in  opposite  directions,  coming  in  contact 
^  I  by  no  means  insist  that  the  want  of  ordinary  care  on  the  part 
of  a  passenger  will  justify  or  relieve  a  railroad  company  from 
liability  for  gross  neglect,  evincing  a  reckless  or  wanton  disregard 
V   for  the  life  or  safety  of  their  passengers. 

In  the  aspect  last  suggested,  the  case  of  Carroll  v.  The  New  Haven 
and  New  York  R,  R.  Co.  is  not  in  principle  unlike  the  more  recent 
case  of  Williams  v.  Ths  New  York  and  Harlem  R,  R,  Cb.,  in  which 
it  was  held,  in  the  Court  of  Appeals,  that  even  though  the  plain- 
tiff had  carelessly  gone  upon  their  track,  or  had,  through  negli- 
gence, fallen  thereon,  it  was  not  error  to  charge  that  "  if  the  driver 
could  have  stopped  the  car  before  it  went  over  him,  the  plaintiff 
was  entitled  to  recover."  In  that  case,  the  proof  was  clear  that 
the  driver  saw  him ;  and  the  court  held,  that  his  neglect  to  stop 
the  car,  when  it  was  in  his  power  to  do  so,  after  he  saw  the  peril 
to  which  the  plaintiff  was  exposed,  was  an  act  of  gross,  wanton, 
and  even  reckless  disregard  of  human  life-and  safety,  and  could 
not  be  excused  by  the  imputation  of  negligence  to  the  plaintiff 

With  the  principle  of  these  cases,  my  view  of  the  question  in 
this  case  does  not  conflict.  There  is  here,  upon  the  evidence,  no 
just  ground  for  imputing  gross  negligence  to  the  defendants.  The 
case  was  not  submitted  to  the  jury  upon  any  such  idea;  and  the 
general  doctrine  that,  in  the  absence  of  gross  negligence,  the  plain- 
tifi|  in  order  to  recover,  must  be  dear  of  any  negligence  on  his 
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own  part  oontributing  to  the  injury  complained  of,  is  not  at  all 
questioned  in  the  ease  last  referred  to. 

The  considerations  which  appear  to  have  influenced  the  charge 
to  the  jury,  here  arising  from  the  omission  of  defendants  (the  Har- 
lem Company,)  to  post  the  notices  required  by  the  statute  in  the 
passenger  cars ;  their  neglect  to  delay  at  the  stfition  where  the 
plaintiff  entered  the  train  till  he  was  provided  with  a  seat;  their 
omission  to  furnish  proper  and  suitable  accommodations  for  the 
plaintiff  inside  the  cars,  were  all  presented  to  the  jury  as  material 
questions  affecting  the  defendants'  liability,  and  connected  with 
them  was  the  duty  of  that  company  to  exercise  the  utmost  care 
and  prudence  to  protect  their  passengers;  and  these  considera- 
tions are,  in  effect,  made  to  bear  directly  upon  the  question  of  the 
liability  of  the  other  defendant,  who  had  no  concern  therewith, 
and  who  ought  not  to  be  in  any  manner  affected  thereby. 

This  illustrates  what  has  already  been  suggested  of  the  impos- 
sibility of  joining  the  two  defendants  in  the  same  action,  or  more 
strictly,  in  the  present  state  of  the  pleadings,  the  impossibility  of 
a  joint  verdict  and  Judgment  against  the  two  defendants. 

And  whatever  may  be  said  of  the  Harlem  R.  R.  Co.,  founded 
upon  their  neglect  to  provide  proper  seats,  or  put  up  proper 
notices,  surely  the  New  York  and  New  Haven  Company  are  not 
responsible  for  this ;  if  this  negligence  aggravated  the  fault  of  the 
Harlem  Co.,  the  plaintiff  should  be  turned  over  to  them  for  redress. 
The  New  Haven  Co.  may,  and  do,  with  none  the  less  force  and 
propriety,  refer  to  the  plaintiff's  negligence  as  causing  his  own 
injury,  when  they  truly  say  to  him  that  but  for  your  folly  the  in- 
jury would  not  have  been  received. 

I  cannot  resist  the  conviction,  that  these  corporations  engagedX 
in  great  public  enterprises,  tending  in  a  high  degree  to  the  public  * 
good,  conducting  their  business  necessarily  at  a  very  considerable 
hazard,  as  well  from  its  nature  as  from  the  demand  of  the  com- 
naunity  upon  them  in  respect  to  promptness  and  speed ;  wholly 
unable  to  carry  on  the  business  at  all  except  by  employing  agents 
^Jld  servants  in  a  considerable  number,  and,  therefore,  exposed  to 
suffer  from  their  failure  to  use  at  every  moment  the  utmost  pos- 
sible prudence  and  foresight,  I  say  I  cannot  resist  the  conviction 
that,  while  they  are,  probably,  held  to  a  stringent  rule,  and  re- 
quired to  use  extraordinary  means  to  protect  human  life,  they 
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are  also  entitled  to  require  at  least  ordinary  care  from  those  they 
transport  That  there  is,  in  this  respect,  some  slight  reciprocity 
of  duty  which  binds  the  passenger  to  take  care  that  when  an  ac^ 
cident  does  happen,  its  consequences  are  not  aggravated  by  his 
own  negligence  and  folly. 

However  this  may  be,  as  between  the  passenger  and  the  com- 
pany* who  undertakes  to  carry  him,  and  guarantees  to  him  all  the 
security  which  human  skill  and  foresight,  properly  exercised  under 
such  circumstances,  would  provide,  it  is  saying  only  what  appears 
to  me  to  have  often  been  held,  and  properly  held,  that  as  to  those 
who  owe  him  no  such  high  and  peculiar  duty,  he  cannot  claim  to 
recover  where  he  has,  by  his  own  negligence,  contributed  to  his 
hurt 

Upon  any  other  view  of  the  subject,  the  plaintiff  might  have 
voluntarily  placed  himself  in  the  most  exposed  condition  of  the 
Harlem  train,  nay,  even  upon  the  engine  itself,  and  if  through 
any  negligence,  however  slight,  on  the  part  of  the  New  Haven 
CJompany,  they  had  caused  a  jar  sufficient  to  throw  him  to  the 
ground  and  injure  him,  he  could  recover.  He  could  even  in  such 
case  say,  as  the  plaintiff  was  by  the  charge  permitted  successfully 
to  say  here,  "  my  being  on  the  engine,  however  dangeroua  how- 
ever it  exposed  me  to  peril,  did  not  cause  the  jar  which  caused 
V,^pie  to  fall." 

My  conclusion  is,  that  no  joint  verdict  and  judgment  is  proper 
in  tUs  case,  and  also,  that  the  joint  verdict  which  was  rendered, 
was  obtained  under  instructions  which  were  erroneous  as  to  both 
of  the  defendants,  but  which  were  especially  so  as  to  the  New 
Haven  Bailroad  Company,  as  well  as  respects  their  liability  to  a 
plaintiff,  who  was  himself  guilty  of  negligence,  as  also  in  charg- 
ing upon  them  a  liability  which  if  it  existed  as  to  the  other  de- 
fendant^ resulted  from  the  peculiar  relations  of  the  latter  to  him, 
and  their  omission  of  duty  in  particulars  over  which  the  New 
Haven  Company  had  no  control,  to  which  they  in  no  mapper 
contributed,  and  for  which  they  are  not  hable. 

I  think,  therefore,  that  a  new  trial  should  be  ordered. 
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Henry  Young  v.  Esther  Ann  Oatlktt,  Executrix  of  Hjbnbt 

Lavertt,  deceased. 

In  an  action  against  the  indoner  of  a  promissory  note  his  denial  in  a  verified  an- 
swer, of  a  demand  and  n-fusal  of  payment,  protest  and  notice,  is  not  an  affidavit 
within  the  meaning  of  the  statate,  so  as  to  exclude  the  cerUfieate  of  a  notary 
from  being  read  in  evidence. 

Where  a  witness  under  examination  in  chief,  suggests  no  want  of  recollection,  and 
expresses  no  desire  to  refresh  his  memory,  nor  manifests  by  his  answers  any 
want  of  ability  to  answer  readily  and  fully  all  relevant  questions  that  may  be 
put  to  him,  the  examining  counsel  cannot  be  allowed  to  place  in  his  hands  any 
paper  or  memorandum  relative  to  facts  concerning  which  he  has  been  called  to 
testify. 

To  permit  the  examining  counsel  to  place  such  a  paper  in  the  hands  of  the  witneas 
under  the  drcumstanoe  stated,  and  in  anticipation  of  questions  that  he  roeani 
to  put,  is  to  suggest  to  the  witness  the  answers  that  are  denred,  and  is  open  to 
the  strongest  objections  that  can  be  urged  against  the  allowance  of  leading 
questions. 

The  certificate  of  a  notary,  stating  that  he  had  demanded  payment  of  a  promia- 
Bory  note  of  an  assignee  of  the  makers,  who  were  insolvent,  "  at  his  and  their 
place  of  business,"  and  that  the  assignee  refused  such  payment,  is  sufficient^ 
although  it  omits  to  state  that  the  makers  were  not  present  when  such  demand 
was  made. 

SembU,  that  an  ansvrer  which  specifying  all  the  material  allegations  in  the  com- 
plaint denies  them  conjunctively,  is  not  a  general  or  specific  denial  within  the 
meaning  of  the  Ck>de.  A  denial  that  all  the  allegations  so  connected  as  a  whole 
are  true,  is  not  a  denial  of  the  truth  of  each  separately  considered,  and  is  ei^ 
tirely  consistent  with  an  adnussion  that  some  one  or  more  of  them  is  or  may 
be  true. 

Judgment  for  plaintiffs  affirmed  with  costei 

(Before  Dueb,  Bosworth  and  Woonaunr,  J.J.) 
Dec  9, 1866 ;  Feb.  21, 1867. 

Appeal  by  defendants  from  a  judgment  for  the  plaintifif. 

The  action  was  brought  upon  two  promissory  notes,  each  made 
by  Caffee  and  Cutter,  and  indorsed  by  Daniel  T.  Young  and 
Henry  Laverty ;  the  first  note  was  for  $1698.40,  was  dated  the 
4th  of  April,  1853,  and  payable  six  months  after  date ;  the  second, 
for  $1206,  was  dated  the  9th  of  July,  1858,  and  payable  four 
months  after  date;  the  suit  was  originally  commenced  against 
Layerty,  and  after  his  death,  Mrs.  Oatlett,  as  his  executrix,  was, 
by  an  order  of  the  court,  substituted  as  the  defendant.  In  her 
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answer,  which  was  verified,  she,  upon  information  and  belief, 
denied  some  of  the  material  allegations  in  the  complaint  in  this 
form:  "that  whether  or  not  upon  the  maturity  of  the  notes  men- 
tioned in  said  complaint,  the  same  were  or  either  of  them  was 
duly  presented  to  the  makers  thereof  for  payment,  and  payment 
thereof  demanded  and  refused,  and  thereupon  said  notes  duly 
protested  for  non-payment,  and  notice  of  such  presentment,  re- 
fusal, and  protest,  given  to  the  said  Henry  Laverty,  this  defend- 
ant has  no  knowledge  or  information  sufficient  to  form  a  beliefl" 
The  answer  then  set  up  usury  in  the  negotiation  of  the  notes  as  a 
separate  defence. 

The  cause  was  tried  before  Oakley,  Chief- Justice,  and  a  juiy, 
in  October,  1854 

Upon  the  trial,  the  plaintiflF  offered  to  read  in  evidence  the  cer- 
tificate of  a  notary,  showing  the  presentment,  and  demand,  and 
refusal  of  payment  of  one  of  the  notes.  The  counsel  for  the  de- 
fendant objected,  that  the  denial  of  these  facts,  in  the  sworn  an- 
swer of  the  defendant,  was  equivalent  to  the  affidavit  required  by 
the  act  of  1833,  and  which,  when  made,  precludes  the  certificate 
of  a  notary  from  being  received  as  evidence.  The  objection  was 
overruled,  and  the  counsel  for  the  defendant  duly  excepted. 

The  certificate  was  then  read,  and  stated  that  the  notary  pre- 
sented the  promissory  note  in  question  to  the  assignee  of  the 
makers,  at  his  and  their  place  of  business  in  said  city,  and  de- 
manded of  him  payment  thereof,  which  he  refused.  The  counsel 
for  the  defendant  moved  that  the  complaint  be  dismissed,  as  to  the 
promissory  note  in  question,  on  the  ground  that  the  certificate  of 
the  notary  did  not  show  that  a  sufficient  presentment  thereof  had 
been  made  to  the  makers.  The  court  overruled  the  motion,  and 
the  counsel  excepted. 

M.  Caffee,  a  witness  on  the  part  of  the  defendant,  after  having 
been  examined  for  some  time,  by  the  counsel  for  the  defendant, 
and  having  answered  promptly  the  questions  that  were  put  to 
him,  was  asked  to  look,  for  the  purpose  of  refreshing  his  memory, 
at  a  memorandum,  copied  by  himself  from  entries,  made  in  the 
books  of  Caffee  &  Cutter  by  others  than  himself.  The  plaintiff 
objected  that  the  witness  ought  not  to  be  allowed  to  look  at  the 
memorandum.  The  objection  was  sustained,  and  the  defendant 
excepted 
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Exceptions  were  also  taken,  on  the  trial,  to  certain  parts  of  the 
charge  of  the  Judge,  but  as  these  exceptions,  in  the  opinion  of  the 
court  at  General  Term,  all  related  to  questions  that  had  been  de- 
cided in  the  prior  case  of  Benedict  v.  Oaffee,  (5  Daer,  226,)  it  is 
deemed  unnecessary  to  state  them. 

The  jury  found  a  verdict  for  $2819.28,  for  which  sum,  with  in- 
terest and  costs,  the  judgment  was  entered,  from  which  appeal  was 
taken. 

W.  Bliss^  for  the  defendant,  appellant,  argued  that  not  one  of 
the  exceptions  taken  on  the  trial  ought  to  have  been  overruled, 
and  that  if  any  one  of  them  was  well  taken  he  was  entitled  to  de* 
mand  a  new  trial.  He  cited,  among  other  authorities,  Douglas, 
496 ;  8  East  245 ;  11  East.  114,  and  5  Espinasse,  176.  He  also 
insisted  that  the  Chief-Justice  erred  in  refusing  permission  to  the 
witness  Gaffee  to  look,  for  the  purpose  of  refreshing  his  memory, 
at  his  copy  of  the  entries  on  the  books  of  Caffee  &  Cutter,  and  cited 
on  this  point,  2  Selden,  337 ;  3  Term.  R  49 ;  id.  754. 

J.  Larooque^  for  the  plaintiff,  respondent,  insisted  that  the  cer- 
tificate of  the  notary  was  properly  admitted  in  evidence,  as  the  de- 
nial, in  the  answer  of  the  defendant,  was  not  the  affidavit  that  the 
statute  requires ;  that  the  certificate  wBaprimd  facie  sufficient  evi- 
dence of  the  presentment  of  the  note  to  the  makers,  and  their  re- 
fusal ;  as  a  demand  of  payment  of  and  the  refusal  of  their  assignee 
was  enough,  and  that  it  was  not  necessary  for  the  notary  to  certify 
that  the  makers  were  absent  when  the  presentment  was  made,  the 
legal  presumption  being  that  such  was  the  fitct.  He  cited  Bdl  v. 
Lent,  (24  Wend.  230 ;)  Oayuga  Bank  v.  Hunt,  (2  Hill,  685 ;)  Bur^ 
bank  v.  Bead,  (15  Barbour,  326 ;)  Be  Wolf  v.  Murray,  (2  Sand. 
S.  C.  B.  166,)  and  some  other  cases.  All  the  other  exceptions, 
stated  in  the  case,  he  contended  were  plainly  groundless. 

By  thb  Court.  Woodruff,  J. — Upon  an  examination  of  the 
case  before  us,  upon  this  appeal,  we  are  able  to  find  few  questions 
presented  for  decision  which  have  not  been  already  disposed  of  in 
the  case  of  Benedict  v.  Gaffee,  et  al.,  heard  at  the  General  Term  of 
January,  1856. 

We  think  that  all  of  the  questions  arising  on  the  charge  of  the 
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Chief- Justice,  and  the  requests  of  the  defendant  for  other  specific 
instructions,  and  most  of  the  questions  raised  by  objections  to 
evidence,  were  either  expressly  decided  in  that  case  or  fall  within 
the  principles  there  affirmed,  so  clearly  as  to  require  no  extended 
discussion  in  this  court  The  opinion  there  given  may,  therefore, 
be  taken  as  our  opinion  upon  those  questions,  in  support  of  the 
rulings  of  the  Chief-Justice  herein. 

Some  two  or  three  questions  are,  however,  suggested,  which 
were  not  raised  upon  the  other  trial.     The  first  arises  as  follows: 

The  action  i?  brought  against  the  defendant  as  the  legal  repre^ 
sentative  of  an  indorser  of  two  promissory  notes,  and  the  complaint 
avers  demand  of  payment,  protest,  and  notice  to  the  indorser. 

The  answer,  adopting  a  form  of  denial  authorized  by  the  Code 
of  procedure,  says  that  the  defendant  has  no  knowledge  or  infor- 
mation sufficient  to  form  a  belief  whether  such  demand  was  made 
and  the  notes  thereupon  protested,  and  notice  given  to  the  in- 
dorser (the  defendant's  testator).  The  answer  is  verified  in  the 
usual  form. 

On  the  trial  the  certificate  of  the  notary  of  the  presentment, 
demand,  and  protest  of  the  notes  was  offered  in  evidence  by  the 
plaintiff,  and  it  was  objected  that  the  denial  contained  in  the  veri- 
fied answer  of  the  defendant  was  a  sufficient  affidavit,  under  the 
act  of  1833,  (chap.  271,  page  395,  §  8,)  to  preclude  the  evidence. 

That  statute,  after  declaring  that  the  certificate  of  the  notaiy 
shall  be  presumptive  evidence  of  the  facts  therein  contained,  adds 
this  proviso:  ^*but  this  section  shall  not  apply  to  any  case  in 
which  the  defendant  shall  annex  to  his  plea  an  affidavit  denying 
the  fact  of  having  received  notice  of  non-acceptance,  or  of  non- 
payment of  such  note  or  bill." 

When  this  statute  was  passed  pleadings  were  not  required  to  be 
verified,  and  the  act  clearly  contemplates  the  annexation  to  the 
plea  of  a  separate  affidavit,  having  no  connection  with  the  plead- 
ings, as  such,  specifically  denying  the  receipt  of  the  notice. 

If  the  question  raised  by  the  defendant's  objection  and  excep- 
tion was  an  open  question  in  this  court,  we  should  feel  no  hesita- 
tion in  saying  that  the  ruling  on  the  trial  was  correct 

The  verification  of  the  answer  is  made  for  a  distinct  and  dif- 
ferent purpose.  It  applies  to  modes  of  expression  and  forms  of 
denial  sufficient  for  the  purposes  of  the  pleading,  but  in  no  sense 
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satisfying  the  terms  of  the  statute ;  and  other  reasons  might  be 
suggested  in  support  of  the  ruling.  But  it  is  unnecessary  to 
pursue  the  subject,  since  the  point  has  been  already  decided  in 
Arnold  v.  Bock  River  Railroad  Company^  ei  al,  (5  Duer's  R.,  207), 
at  the  General  Term  of  this  court,  in  which  it  is  held  that  the 
verification  of  the  answer  is  not  sufficient  to  satisfy  the  statute 
and  preclude  the  giving  of  the  notary's  certificate  in  evidence. 

In  the  progress  of  the  trial,  the  defendant,  while  examining  one 
of  his  witnesses,  (after  numerous  questions,  all  of  which  were  an- 
swered with  great  particularity,  and  without  any  suggestion  or 
pretehce  of  want  of  recollection  of  any  detail  or  particular  called 
for,)  required  the  witness  to  look,  for  the  purpose  of  refreshing  his 
memory,  at  a  memorandum  copied  by  himself,  from  entries  made 
in  certain  books  of  account,  at  or  about  the  time  of  the  transac- 
tions in  question,  by  other  persons.  The  objection  of  the  plain- 
tiff's counsel  to  his  referring  to  any  such  paper,  for  any  such  pur- 
pose, was  sustained,  and  the  defendant  excepted.  The  examination 
of  the  witness  was  continued,  and  completed,  and,  though  exam- 
ined at  great  length,  there  was  no  intimation  of  any  failure  of 
memory,  to  recall  each  and  all  of  the  circumstances  inquired  of  by 
the  defendant's  counsel,  and  his  answers  were  explicit  and  positive ; 
nor  does  it  appear  that  there  was  any  intention  to  examine  him  as 
to  any  other  &cts  than  to  those  to  which  he  testified.  If  it  were 
conceded  that  a  copy  from  entries  made  by  others  was  no  more 
liable  to  objection  than  the  original  books,  and  that  the  fact  that 
the  entries  were  not  made  by  himself  did  not  affect  the  question, 
(Huffy.  BenneU^  2  Seld.  837,)  still  we  do  not  perceive  the  propri- 
ety of  putting  into  the  hands  of  a  witness  a  paper,  for  the  purpose 
of  refreshing  his  recollection,  when  his  memory  is  already  fresh, 
and  his  recollection  full,  on  the  subject  of  inquiry.  On  the  con- 
trary, if  the  witness  assumes  to  know  and  to  remember,  and  does 
answer  the  inquiries  proposed,  wc  not  only  think  it  unnecessary 
to  refresh  his  recollection,  but  that  it  would  be  unjust  to  the  ad- 
verse party  to  permit  it.  An  important  ground  for  questioning 
the  credibility  of  a  witness,  whether  as  untruthful  or  biassed,  is 
often  found  in  his  assuming  to  know  and  state  what  he  does 
not  know,  or  to  recollect  what,  from  lapse  of  time  or  other  cir- 
comstanoeS)  it  is  in  a  high  degree  improbable  that  he  can  remem- 
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ber ;  and  so  long  as  the  witness  assumes  to  answer  from  menioiy, 
we  think  he  should  be  permitted  to  do  so. 

If  it  might  be  permitted  to  the  examining  party,  by  anticipa- 
tion, to  guard  against  falsehood,  misstatements,  or  indications  of 
partiality,  by  showing  the  paper  to  the  witness  on  the  stand,  when 
he  gave  no  intimation  of  any  wjSLUt  of  memory,  it  would  be  liable 
to  great  abuse,  and  deprive  the  adverse  party  of  important  means 
of  affecting  his  credibility. 

And  though  it  may  be  very  proper  to  show  such  a  paper  to  a 
witness,  for  the  purpose  of  enabling  him  to  supply  deficiencies  in 
his  testimony,  or,  perhaps,  even  to  correct  inaccuracies  into  which 
he  has  fallen,  yet  where  there  was  (aa  in  this  case)  no  pretence  of 
either,  in  respect  to  any  matter  to  which  the  memorandum  related, 
we  think  the  ruling  does  not  call  for  any  interference  with  the 
judgment 

To  permit  the  examining  party  to  place  a  paper  in  the  hands 
of  a  witness,  under  the  circumstances  stated,  in  anticipation  of  the 
contemplated  questions,  is  to  suggest  to  him  the  answers  that  are 
desired,  and  is  open  to  the  strongest  objections  that  can  be  urged 
against  the  allowance  of  leading  questions. 

When  the  witness  does  not  suggest  any  want  of  recollection, 
nor  express  any  desire  to  refresh  his  memory,  nor  manifest  by  the 
answers  he  gives  any  lack  of  ability  to  answer  fully  and  specifi- 
cally, we  cannot  think  it  is  error  not  to  permit  him  to  look  at  a 
paper,  at  the  solicitation  of  the  counsel. 

The  remaining  question,  not  covered  in  terms,  nor  by  obvious 
inference,  by  the  decision  of  this  court  before  referred  to,  is, 
whether  the  certificate  of  the  notary,  in  connection  with  the  other 
proofs  in  the  cause,  showed  a  sufficient  demand  of  payment  at  the 
maturity  of  one  of  the  notes  ? 

As  to  one  of  the  notes,  he  certifies  that  he  "  did  present  the 
original  promissory  note  hereto  annexed,  to  the  assignee  of  the 
makers,  at  his  and  their  place  of  business  in  said  city,  and  de- 
manded of  him  payment  thereof,  which  he  refused." 

Although  the  language  of  the  certificate  describes  the  person  of 
whom  the  demand  was  made  as  the  assignee  of  the  makers,  which 
does  not  very  properly  define  his  character  or  entire  relation  to 
them,  yet  the  subsequent  proof  showed  the  previous  failure  of  the 
makers,  and  the  tenor  of  the  objection  on  the  trial,  and  the  aigu* 
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meot  of  the  appeal,  proceed  upon  the  evident  admission  that  the 
person  so  referred  to  was  the  assignee  of  the  property  of  the  in- 
solvent firm.  The  points  and  argument  of  the  defendant's  coun- 
sel treat  him  as  an  assijgnee  for  the  payment  of  the  debts  of  the 
insolvent  firm,  and,  in  the  words  of  the  points  furnished  by  the 
defendant's  counsel,  as  "  standing  in  the  same  position  as  an  as- 
signee in  bankruptcy." 

If  we  felt  at  ItOtJfty  (ju:*meet  tfae^  objecUon^of  the  defendant's 
counsel  in  a  mode  not  suggested  on  the  trial,  nor  urged  on  the 
argument  of  the  appeal,  we  might,  perhaps,  say  that  it  is  very 
doubtful  whether  any  proof  of  demand  of  payment  was  necessary, 
by  reason  of  the  failure  of  the  defendant  to  deny  the  allegation 
that  the  notes  were  duly  presented  to  the  makers,  and  payment 
demanded  and  refused. 

The  Code  authorizes  an  answer  containing  a  general  or  specific 
denial  of  each  material  allegation.  (§  149.)  Under  the  form  of  a 
general  denial  the  answer  may  deny  all  the  allegations  in  the  com- 
plaint in  such  terms  that  if  any  one  is  true  the  denial  is  false ;  or 
it  may  deny  specifically  such  allegations  as  the  defendant  intends 
to  controvert  on  the  trial.  But  it  is  not  clear  that  any  thing  in 
the  Code  warrants  the  grouping  of  several  material  allegations  and 
denying  them  as  an  aggregate  in  terms  which  are  not  inconsistent 
with  the  truth  of  any  one  of  them. 

That  part  of  the  answer  which  relates  to  demand  of  payment 
may  be  stated  with  an  abbreviation  not  affecting  its  import,  thus  : 
"  That  whether  or  not,  at  maturity,  the  said  notes  were,  or  either 
of  them  was,  duly  presented  to  the  makers  for  payment,  and  pay- 
ment thereof  demanded  and  refused,  and  thereupon  duly  protested, 
and  notice  of  such  presentment,  refusal,  and  protest  given  to  the 
said  Henry  Laverty,  this  defendant  has  no  knowledge  or  informa- 
tion sufficient  to  form  a  belief"  This  is  only  a  denial  of  knowl- 
edge sufi&cient  to  form  a  belief  whether  these  facts  or  allegations 
in  the  complaint,  taken  conjunctively,  are  true.  Had  the  defendant 
been  answering  of  his  own  knowledge  and  had,  even  in  absolute 
terms,  denied  that  the  note  was  presented,  and  payment  demanded 
and  refused,  and  thereupon  was  duly  protested,  and  notice  of  such 
presentment,  refusal  and  protest  given,  ect.,  it  might  still  be  true, 
consistently  with  such  conjunctive  denial,  that  payment  of  the 
note  was  demanded  of  the  makers.    A  denial  that  A.  and  B.  and 
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G.  and  D.  were  present  on  a  certain  occasion,  is  no  denial  that  B. 
was  present,  or  that  A.  and  B.  were  present,  and  so  as  to  either. 
A  denial  that  A.  went  to  Rome,  and  to  Egypt,  and  to  Jerusalem, 
and  returned  from  Jerusalem  to  New  York,  is  not  a  denial  that  A 
went  to  Egjrpt 

The  denial  in  this  answer  resembles  what  was  known  as  a 
j^^  I  negative  payment  under  our  former  system  of  pleading,  and  it  is 
'  not  easy  to  perceive  any  reason  fon  saying,  that  a  form  of  expres- 
I  sion  which  is  not  inconsistent  with  the  truth  of  a  specific  all^ation 
in  the  complaint,  nor  inconsistent  with  knowledge  and  belief  of 
such  truth  in  the  defendant,  may  be  sustained  as  a  sufficient 
answer  under  the  section  of  the  Code  which  prescribes  the  re- 
quisites of  an  answer.    (§  149.) 

I^  then,  the  denial  of  the  conjoined  facta  be  consistent  wth  the 
existence  and  truth  of  any  one  of  the  separate  facts,  why  may  not 
the  adverse  party  say  that  as  to  such  one  &ct  there  is  no  denial, 
and  it  is,  therefore,  to  be  deemed  admitted  under  that  section  of 
the  Code  which  provides  that  every  material  allegation  in  the 
complaint,  not  controverted  by  the  answer  as  prescribed  in  §  149, 
shall  be  taken  as  true? 

As  this  inquiry  was  not  made  on  the  trial,  nor  on  the  argument, 
we  might  overlook  some  considerations  bearing  upon  the  subject, 
if  we  were  to  answer  it  in  the  plaintiff's  favor.  We,  therefore, 
recur  to  the  inquiry,  whether  there  was  sufficient  evidence  of  a 
due  demand  of  payment  of  the  note  to  which  this  objection  re- 
lates. Confessedly  the  demand  of  payment  is  certified  to  have 
been  made  at  the  proper  time  and  at  the  proper  place,  the  place 
of  business  of  thQ  makers. 

Was  it  made  of  the  proper  person  ?  In  Benedict  v.  Cb^,  above 
referred  to,  the  court  held  that  a  presentment  for  payment  at  the 
place  of  business  of  the  assignee  was  not  sufficient,  it  not  appeal^ 
ing  that  it  was  the  place  of  business  of  the  makers,  but,  on  the 
contrary,  the  evidence  showing  that  the  makers  had  ceased  to 
resort  to  that  place. 

Now  although  the  makers  had  failed,  and  their  assignee  made 
their  place  of  business  his  place  of  business  also,  still  it  was  their 
place  of  business,  and,  therefore,  the  proper  place  to  make  pre- 
sentment. In  the  case  referred  to,  the  opinion  of  the  court  in  re- 
lation to  the  assignee,  holds  that  he  wss  not  as  the  result  of  the 


NEW  YORK— FEBRUARY,  1867.  445 

Young  v.  Catlett 

^^^^■^^■^■^■^^^^i^^l^»^     l|l»  ■■■■-■■.■  ^  ■■III  ■-■■    W»  —        I    I       W^  ■■■II  ■  ■  I  ■  ^^^^-^^^»  ^M^ 

assignment,  the  general  agent  of  the  makers,  to  transact  their  busi- 
ness. He  had  no  right  to  use  the  proceeds  of  the  assigned  property 
to  pay  the  debts  of  the  makers,  except  such  as  were  provided  for 
in  the  assignment,  in  such  order  of  priority  as  the  assignment 
prescribed.  In  virtue  of  the  assignment,  then,  he  had  no  author- 
ity to  answer  for  the  makers,  or  pay  the  note  on  their  behalf. 

If  the  presentment  to  him  was  sufficient,  it  was  because  his 
place  of  business  was  the  same  as  that  of  the  makers,  and  the 
notary  found  him  there ;  and,  it  may  be  added,  that  notwithstand- 
ing the  insolvency  of  the  makers,  a  demand  was  not  only  neces- 
sary, but  it  should  be  made  upon  the  insolvents  personally,  (Davy, 
615;  8  East  244;  11  East.  114;  Story  on  BUls,  §  346,  and  cases 
cited,)  or  at  their  residence  or  place  of  business,  in  the  same  way 
and  manner  as  if  they  were  not  insolvent. 

The  case,  then,  is  simply  this :  the  notary  goes  to  the  place  of 
business  of  the  makers ;  he  finds  there  a  person  whose  place  of 
business  is  also  there,  who  assumes  to  answer,  and  does  answer, 
by  refusing  to  pay  the  bOl. 

It  cannot  be  denied  that  if  the  makers  were  at  the  time  absent 
irom  the  place  of  business,  the  presentment  and  demand  would 
have  been  sufficient  The  makers  were  bound  to  have  some  per- 
son there  with  funds  to  pay  the  note,  and  the  question  is  thus  re- 
duced to  the  narrow  inquiry,  will  it  be  presumed  in  favor  of  the 
regularity  of  the  official  act  of  the  notary  that  the  makers  were 
absent^  or  that  the  assignee  was  in  charge  of  the  place  of  business  ? 

In  OameU  v.  Wandell  (1  Starkie,  475)  a  bill,  payable  at  a 
banker's,  was  presented  for  payment  after  banking  hours,  between 
seven  and  eight  in  the  evening,  and  a  boy  returned  for  answer, 
"No  orders."  Lord  EUenborough  held  the  presentment  good, 
though  after  banking  hours;  and  although  there  was  no  other 
evidence  of  the  boy's  authority,  his  presence  at  the  office,  assum- 
ing to  answer,  was  held  prima  foude  sufficient  Lord  EUenborough 
says,  "  The  banker  returned  an  answer  by  the  mouth  of  his  ser- 
vant and  non  constat^  but  that  he  was  stationed  there  for  the  ex- 
press purpose." 

In  The  Cayuga  Batik  v.  Hunt  (2  Hill,  685)  where  the  certificate 
of  the  notary  was  silent  in  respect  to  the  hour  of  presentment,  it 
was  nevertheless  presumed  in  favor  of  the  due  performance  of 
official  duty  that  the  presentment  was  during  the  proper  hours  of 
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business.  The  like  presumption  was  held  to  exist  in  De  Wclf  v. 
Murray^  in  this  court,  (2  Sand.  166,)  although  the  certificate  stated 
that  the  office  or  place  to  which  the  bill  was  addressed,  was  closed 
and  no  person  there  to  give  answer.  To  a  like  effect  is  Burbank 
v.  Beackj  (15  Barb.  326,)  where  the  certificate  not  only  did  not 
state  the  time  of  day,  but  simply  and  only  that  the  bill  was  pre- 
sented at  the  office  of  the  acceptors,  and  payment  demanded  which 
was  refused. 

The  certificate  of  the  notary  in  this  case  may,  when  read  with 
the  intendment  reasonably  presumable  in  favor  of  the  official 
acts  of  the  notary,  be  deemed  naturally  and  fairly  to  import:  that 
he  went  to  the  place  of  business  of  the  makers ;  that  he  found 
there  only  their  assignee ;  that  he  made  the  presentment  to  him 
and  demanded  payment  which  was  reftised.  We  feel  warranted 
in  saying,  that  the  proofs  should  be  deemed  to  show  prima  faek 
a  sufficient  presentment,  and  to  put  the  defendant  upon  proof  of 
facts,  if  any  exist,  impeaching  its  sufficiency. 

The  judgment  must  therefore  be  affirmed,  with  costs. 


Francis  S.  Altemus,  and  another  v.  The  Mayor,  AldkbmsSj 

etc.,  OF  THE  City  op  New  York. 

The  proviMons  id  the  ordinaDCb  of  the  corporation,  organizing  the  street  comiius> 
noner'a  department  are  entirely  consbtent  with  those  of  the  act  of  the  l^iiste- 
ture,  entitled  "  An  act  to  amend  the  charter  of  the  city  of  New  York,  pasMd 
April  2d,  1849.'' 

Nor  are  any  of  those  provirions  repealed  by  the  act  further  to  amend  the  charter 
of  the  ciiy,  passed  April  I'ith,  186S. 

No  contract  for  a  sum  exceeding  $5D0  can  be  made  by  the  street  commiinoDer  fir 
the  performance  of  work  in  his  department,  although  sach  contract  may  have 
been  previously  awarded  by  him  to  the  lowest  bidder,  until  a  specific  appro- 
priation of  a  definite  sum  for  the  performance  of  the  work  shall  have  been  niada 
by  the  common  council. 

Whether  such  appropriation  shall  or  shall  not  be  made,  rests  entirely  in  the  disere- 
tion  of  the  common  council ;  and  until  it  is  made,  there  is  no  contract  which 
a  court,  either  of  law  or  equity,  can  enforce. 

It  seems  that  the  street  commissioner  is  not  in  such  a  sense  an  officer  or  agent  of 
the  corporation  as  to  render  the  corporation  liable  to  an  action  for  his  negke^ 
or  refusal  to  perform  a  duty  imposed  on  him  by  an  act  of  the  legislaturtt. 
(Before  Duer,  Boswoetu  and  Woodruvt,  J^J.) 
J>eeL  10th,  1866 ;  Feb.  21st,  1867. 
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Appeal  by  plaintiffs  from  a  judgment  at  Special  Term,  sustain- 
ing a  demurrer  to  the  complaint. 

The  action  was  brought  to  recover  damages  against  the  corpo- 
ration for  their  refusal  by  their  officer,  the  street  commissioner, 
to  execute  and  deliver  to  Smith,  Seckel  k  Co.  certain  contracts 
for  the  performance  of  work  in  cleaning  the  streets  of  the  city, 
which  had  been  awarded  to  said  Smith,  Seckel  &  Co.,  as  the  low- 
est bidders,  under  the  proposals  authorized  by  the  street  com- 
missioner. The  plaintiff  claimed,  as  assignees  of  Smith,  Seckel 
k  Co.  The  complaint  averred,  that  when  the  proposals  for  these 
contracts  were  advertised,  and  at  the  time  of  opening  such  pro- 
posals, an  appropriation  had  been  duly  made  by  the  common 
council  of  the  city  for  cleaning  the  streets  of  the  city,  and  that 
such  appropriation  then  remained  unexpended. 

The  demurrer  assigned  the  following  causes : — 

1st  Because  it  does  not  appeaf  in  and  by  such  complaint,  that 
the  appropriation  alleged  in  the  said  complaint  was  sufficient  in 
amount  to  defray  or  cover  the  expenses  of  the  bids,  or  of  the  con- 
tract alleged  in  said  complaint ;  and 

2d.  Because  the  said  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  the  defendants,  in  favor  of  the 
8^id  plaintifis. 

The  complaint,  amongst  other  allegations,  contained  the  follow- 
ing:— "And  the  said  plaintiff  further  show,  that  in  and  by  an 
act  of  the  legislature  of  the  state  of  New  York,  entitled  "  An  act 
to  amend  the  charter  of  the  city  of  New  York,  passed  April  2d, 
1849,"  it  was,  among  other  things,  enacted  as  follows : — 

"  Sec.  9.  The  executive  power  of  the  corporation  shall  h^  vested 
ip  the  mayor,  the  heads  of  departments,  and  such  other  executive 
officers  as  shall  be,  from  time  to  time,  created  by  law ;  and  neither 
the  common  council  nor  any  member  or  committee  thereof,  shall 
perform  any  executive  business  whatever,  except  such  as  is  or 
shall  be  especially  imposed  on  them  by  the  laws  of  the  state,  and 
except  that  the  board  of  alderman  may  approve  or  reject  the 
nominations  of  the  mayor,  as  hereinafter  provided. 

"  Sec.  14.  There  shall  be  an  executive  department,  to  be  de- 
nominated the  'department  of  streets  and  lamps,'  which  shall 
have  cognizance  of  procuring  the  necessary  supplies  for,  and  of, 
lighting  the  public  streets  and  places  lighted  at  the  expense  of  the 
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corporation,  and  of  cleaning  the  public  streets,  and  collecting  the 
revenue  arising  from  the  sale  of  manure,  and  also  of  the  transfer- 
ring of  butchers'  stalls  in  the  public  markets.  The  chief  officer 
thereof  shall  be  denominated  the  'commissioner  of  streets  and 
lamps.'  There  shall  be  three  bureaus  in  this  department,  and  the 
chief  officers  thereof  shall  be  called  the  'superintendent  of  lamps 
and  gas,'  '  superintendent  of  streets,'  and  '  superintendent  of  mar- 
kets.' 

''  Skc.  28.  All  contracts  to  be  made  or  let  by  authority  of  the 
common  council  for  work  to  be  done  or  supplies  to  be  furnished, 
and  all  sales  of  personal  property,  in  the  custody  of  the  several 
departments  or  bureaus,  shall  be  made  by  the  appropriate  heads 
of  departments,  under  such  regulations  as  shall  be  established  by 
order  of  the  common  council.  Every  person  elected  or  appointed 
to  any  office  under  the  city  government  shall  take  or  subscribe  an 
oath  or  affirmation,  before  the  toayor,  faithfully  to  perform  the 
duties  of  his  office,  which  oath  or  affirmation  shall  be  filed  in  the 
mayor's  office." 

And  the  said  plaintifis  further  show,  that  in  and  by  an  act  of 
the  legislature  of  the  state  of  New  York,  entitled  "  An  act  further 
to  amend  the  charter  of  the  city  of  New  York,  passed  April  12th, 
1853,"  it  was,  among  other  things,  enacted  as  follows: 

"  Sec.  12.  All  work  to  be  done,  and  all  supplies  to  be  furnished 
for  the  corporation,  involving  an  expenditure  of  more  than  two 
hundred  and  fifty  dollars,  shall  be  by  contract,  founded  on  sealed 
bids,  or  on  proposals  made  in  compliance  with  public  notice  for 
the  full  period  of  ten  days ;  and  all  such  contracts,  when  given, 
shall  be  given  to  the  lowest  bidder,  with  adequate  security.  All 
such  bids  or  proposals  shall  be  opened  by  the  heads  of  depart- 
ments advertising  for  them,  in  the  presence  of  the  comptroller  and 
such  of  the  parties  making  them  as  may  desire  to  be  present" 

3d.  And  the  said  plaintiflTs  further  show,  that  by  certain  by- 
laws or  ordinances,  duly  made,  ordained,  and  passed  by  the  com- 
mon council  of  the  city  of  New  York  prior  to  the  fibrst  day  of 
January,  in  the  year  one  thousand  eight  hundred  and  fifty-three, 
and  prior  to  the  passage  of  said  act,  it  was,  among  other  things, 
ordained  as  follows : 

"  Skc.  492.  All  supplies  to  be  furnished,  or  work  to  be  done  for 
the  corporation,  when  payable  by  assessments  to  be  made  and  ool- 
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lected  under  the  control  of,  or  to  be  assessed  or  collected  by  the 
corporation,  shall  be  furnished  or  performed  by  contract;  and  all 
supplies  to  be  furnished,  or  work  to  be  done  for  the  corporation, 
when  payable  directly  from  the  city  treasury,  shall  also  be  done 
and  supplied  by  contract,  and  except,  also,  for  printing,  and  where 
provision  is  otherwise  made  by  thid  ordinance. 

"Sec.  493.  And  it  shall  be  the  duty  of  each  department  to  re- 
port, at  the  commencement  of  each  stated  session  of  the  common 
council,  the  particulars  of  each  contract  made  by  such  department 
since  the  preceding  report,  with  all  estimates  made  or  received 
therefor,  and  the  reasons  for  doing  any  work  or  furnishing  any 
supplies,  where  the  same  is  done  or  furnished  without  making  a 
contract  therefor. 

**  Sec.  494.  All  contracts  to  be  entered  into  on  the  part  of  the 
corporation,  for  the  purposes  mentioned  in  the  last  section,  must 
be  authorized  by  the  common  council,  (either  by  an  appropriation 
previously  made  therefor,  or  by  ordinance  or  resdution,)  and, 
when  so  authorized,  shall  be  made  by  the  department  under 
whose  direction  the  supplies  are  to  be  furnished  or  the  work  per- 
formed, except  that  contracts  for  stationery  for  the  common  coun- 
cil, the  board  of  supervisors,  the  board  of  health,  and  the  depart- 
ments, bureaus  and  oflBcers  of  the  corporation,  and  for  fuel  for  the 
public  buildings  and  offices,  other  than  those  attached  to  the  alms- 
house department,  shall  be  made  by  the  comptroller 

"  Sec.  495.  No  contract  shall  be  made  until  proposals  therefor 
have  been  advertised,  and  estimates  received  and  decided  upon, 
as  provided  by  this  ordinance,  except  when  otherwise  provided 
by  law;  and  no  contract,  for  the  payment  of  which  an  appropria- 
tion has  not  previously  been  made,  shall  be  signed  or  executed 
until  such  contract,  and  all  the  estimates  relating  thereto,  shall 
liave  been  laid  before  the  common  council,  and  an  appropriation 
made  therefor,  work  and  supplies  to  be  done  or  furnished,  where 
the  same  is  to  be  paid  by  an  assessment  to  be  made  and  collected 
by  the  corporation,  excepted. 

"  Sec.  495.  The  several  departments  who  are  empowered  by 
section  493  to  make  contracts  on  the  part  of  the  corporation  shall 
issue  proposals  for  estimates  therefor,  and  advertise  the  same  in 
the  corporation  papers,  for  at  least  ten  days  before  the  day  on 
which  the  estimates  are  to  be  opened. 
D.—YL  20 
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"  Sec.  496.  The  proposals  for  estimates  shall  be  in  such  form 
as  may  be  prescnbed  by  the  department  making  the  same,  and 
shall  contain  the  following  particulars : 

1.  They  shall  require  that  the  person  making  the  estimates 
shall  furnish  the  same,  in  a  sealed  envelope,  to  the  bead  of  the 
appropriate  department,  at  his  oflice,  on  or  before  a  day  and  hour 
therein  named,  not  less  than  ten  days  from  the  first  publication 
thereof. 

2.  They  shall  state  the  quantity  and  quality  of  the  supplies,  or 
the  nature  and  extent,  as  near  as  possible,  of  the  work  required. 

8.  They  shall  state  that  the  estimates  received  will  be  publicly 
opened  by  the  head  of  the  department  issuing  the  proposals,  at 
his  oflSce,  at  a  day  and  hour  therein  mentioned. 

4.  They  shall  state  the  amount  in  which  security  is  required 
for  the  performance  of  the  contract. 

5.  They  shall  state  briefly  the  several  matters  required  by  the 
next  four  sections,  to  be  contained  in  or  to  accompany  the  esti- 
mates. 

"  Sec.  501.  At  the  time  and  place  appointed  for  that  purpose 
in  the  proposals,  as  prescribed  by  section  496,  the  head  of  the 
department  issuing  the  proposals  shall  publicly  open  and  read  all 
estimates  which  he  may  have  received  for  the  contract  mentioned 
in  such  proposals,  and  shall  reject  all  estimates  which  are  not  fur- 
nished in  conformity  with  sections  497,  498,  and  499,  and  shall 
thereupon  award  the  contract  to  the  lowest  bidder ;  or  if  he  shall 
decline  or  shall  not  execute  the  contract,  to  the  next  lowest  bid- 
der, and  so  on  until  the  same  shall  be  executed ;  but  no  bid  or 
estimate  shall  be  rejected  for  any  error  of  form,  provided  the 
person  or  persons  making  the  estimate  shall  correct  the  same,  and 
make  it  in  conformity  with  the  ordinance,  within  twenty-four 
hours  after  notice  of  any  such  defect." 

The  act  of  1849  amending  the  charter,  contains  certain  provi- 
sions which  are  not  recited  in  the  complaint,  but  which  as  they 
are  referred  to  in  the  opinion  of  the  court,  are  necessary  to  be 
stated.  Section  19,  among  other  things,  provides  that  "  no  expense 
shall  be  incurred  by  any  of  the  departments  or  oflScers  thereof 
whether  the  objects  of  expenditure  ahall  have  been  ordered  by  the 
common  council  or  not,  unless  an  appropriation  shall  have  been 
previously  made  concerning  such  expense ;"  and  section  21  pro- 
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Tides  that  "the  several  executive  departments,  and  the  officers 
and  clerks  thereof  shall  be  subject  to  the  legislative  regulations 
and  directions  of  the  common  council,  so  far  as  the  same  shall  not 
be  inconsistent  with  this  act,  and  the  duties  thereof  shall  be  per- 
formed in  accordance  with  the  charter,  and  laws,  and  ordinances 
of  this  city." 

J.  Larocquey  for  the  plaintiffs,  appellants. 

We  contend  that  the  provisions  in  the  9th  section  of  the  act  of 
1849,  amending  the  charter  of  the  city,  "that  the  executive 
power  of  the  corporation  shall  be  vested  in  the  mayor,  the  heads 
of  departments,  etc.,  and  that  neither  the  common  council,  nor 
any  committee,  nor  any  member  thereof,  shall  perform  any  execu- 
tive business  whatever,  except  such  as  is  or  shall  be  imposed  on 
them  by  the  law  of  the  state,"  entirely  preclude  any  power  of 
consent  or  rejection  by  the  common  council,  of  the  executive  acts 
of  the  heads  of  departments,  and  no  acts  of  the  heads  of  depart- 
ments are  more  certainly  purely  executive  than  contracts  for 
cleaning  the  streets,  especially  as  section  14  of  the  act  of  1849, 
expressly  vests  in  the  department  of  streets  and  lamps  the  juris- 
diction of  cleaning  the  public  streets,  and  the  23d  section  of  the 
same  act  expressly  provides  that  all  contracts  for  work  to  be  done 
or  supplies  to  be  furnished,  shall  be  made  by  the  appropriate 
heads  of  departments  under  such  regulations  as  shall  be  estab- 
lished by  ordinances  of  the  common  council,  and  we  insist  that 
this  latter  clause  does  not  abridge  or  control  the  full  powers  vested 
in  the  heads  of  departments.  It  follows  that  the  provision  in 
section  494  of  the  city  ordinance,  that  all  contracts  "  must  be  au- 
thorized by  the  common  council,  either  by  an  appropriation  pre- 
viously made  therefor,  or  by  ordinance,  or  resolution ;"  and  the 
provision  in  section  495  that  "no  contract  for  the  payment  of 
which  an  appropriation  has  not  previously  been  made,  shall  be 
signed  or  executed  until  such  contract,  and  all  estimates  relating 
thereto,  shall  have  been  laid  before  the  common  council,  and  an 
appropriation  made  therefor,"  are  repugnant  to  the  plain  provi- 
sions of  the  act  of  1849,  and  therefore  wholly  void,  and  we  insist 
that  if  these  provisions  were  not  void  under  the  act  of  1849,  they 
are  inconsistent  with,  and  therefore  repealed  by  the  12th  section 
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of  the  act  for  the  further  amendment  of  the  charter  passed  in 
1858.  Our  next  position  is,  that  if  the  corporation  had  power  to 
restrict  the  heads  of  departments  from  delivering  contracts  until 
an  appropriation  therefor  had  been  made,  the  allegation  in  the 
complaint  that  such  an  appropriation  had  been  made,  is  sufficient 
under  section  162  of  the  Code,  prescribing  the  manner  of  alleg- 
ing performance  of  a  condition  precedent.  It  is  a  mistake  to 
suppose  that  the  decision  of  this  case  ought  to  be  governed  by 
that  in  the  case  of  Smith  v.  The  Mayor.  There  is  a  wide  differ- 
ence between  the  cases,  since  in  that  now  before  the  court,  the 
street  commissioner  had  given  a  written  notice  to  Smith,  Seckel 
&  Co.,  of  the  acceptance  of  their  bids,  and  Smith,  Seckel  &  Co., 
in  pursuance  of  that  notice,  had  perfected  the  security  required. 
The  agreement  thus  made  by  the  corporation,  through  its  proper 
officer,  with  Smith,  Seckel  k  Co.,  was  an  agreement  for  a  contract^ 
and  on  the  refusal  of  the  corporation  to  execute  the  contract  form- 
ally, this  action  was  properly  brought  to  recover  the  damages 
sustained  by  the  plaintiffs.  For  these  reasons,  the  judgment  of 
the  Special  Term  was  erroneous,  and  should  be  reversed. 

M.  V.  B.  WilcoxaoTiy  for  the  defendccnts,  respondents. 

The  complaint  is  &tally  defective  in  not  showing  that  an  ap- 
propriation was  at  any  time  made  by  the  common  council  for  the 
payment  of  the  expenses  of  the  contracts  set  forth  in  the  com- 
plaint, and  at  any  rate,  the  complaint  does  not  show  that  the  ap- 
propriation alleged  therein  was  sufficient  to  cover  those  expenses^ 
Smith.  V.  The  Mayor,  etc,  of  New  York,  (4  Sand.  S.  C.  R  p.  221,) 
affirmed  in  Court  of  Appeals,  Oct.  1853.  It  is  also  an  objection 
to  the  complaint,  that  it  does  not  allege  that  the  corporation  had 
not  contracted  with  any  other  person  than  Smith,  Seckel  &  Co. 
to  perform  the  work  for  which  they  contracted. 

But  if  it  be  admitted  that  it  is  sufficiently  alleged  that  the  com- 
mon council  had  made  a  sufficient  appropriation,  they  are  not  lia- 
ble for  the  refusal  of  the  street  commissioner,  Ebling,  to  execute 
the  contracts  in  question.  He  was  an  independent  public  officer, 
and  if  his  neglect  or  refusal  was  a  tort,  it  was  not  a  tort  committed 
by  the  defendants,  but  by  him  alone ;  and  the  remedy  of  the 
plaintiffs  was  by  a  mandamus  against  him,  to  compel  him  to  per- 
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ft^rm  bis  duty,  or  by  an  action  on  the  case  against  him,  for  his  neg- 
lect. (Tupping  on  Mandamus,  p.  58 ;  People  ex  rel,  Morris  v.  Ed- 
Tiionds^  15  Barb.  529.)  Finally,  the  mayor  and  corporation  could 
not  be  bound  until,  by  some  act  on  their  part,  the  bid  of  Smith, 
Seckle  k  Co.  had  been  accepted,  and  we  insist  that  this  was  so 
determined  by  the  Court  of  Appeals,  in  the  case  to  which  we  have 
before  referred,  of  Smith  v.  The  Mayor.  The  judgment  appealed 
from  ought,  therefore,  to  be  affirmed  with  costs. 

By  the  Court.  Duer,  J. — This  case  derives  some  import- 
ance from  the  fact  that  the  tax-payers  of  the  city  are  more  or  fess 
interested  in  its  decision. 

The  only  questions  that  we  propose  to  consider  and  decide,  are 
those  which  relate  to  the  validity  and  construction  of  certain  sec- 
tions in  the  ordinance  of  the  common  council,  which  is  referred 
to  in  the  complaint,  for  it  will  be  seem,  hereafter,  that  if  the  views 
of  the  learned  counsel  for  the  plaintiff,  upon  these  questions,  can- 
not be  sustained,  the  judgment  appealed  from  must,  of  necessity, 
be  afcmed. 

The  contention,  on  the  part  of  the  plaintiffs,  is. 

First,  That  sections  494  and  495  of  the  ordinance  of  the  com- 
mon council,  were  void  when  enacted,  as  plainly  repugnant  to 
certain  provisions  in  the  act  of  1849  amending  the  charter  of  the 
city;  or, 

Second,  That  these  sections,  if  not  void  in  their  origin,  were 
fully  repealed  by  the  12th  section  of  the  act  of  April,  1853. 

We  do  not  think  that  either  proposition  can  rightfully  be  made 
a  ground  of  our  decision ;  to  neither  can  we  give  our  assent.  As 
to  the  first,  in  our  judgment,  the  provisions  of  the  ordinance  of 
the  common  council  and  those  of  the  act  of  1849,  are  so  far  from 
being  manifestly  repugnant,  that,  when  properly  examined  and 
compared,  they  will  be  found  to  be,  in  all  respects,  consistent  and 
harmonious. 

Section  494  of  the  ordinance  provides  that  all  contracts  on  the 
part  of  the  corporation  must  be  authorized  by  the  common  coun- 
cil, either  by  an  appropriation  previously  made  therefor,  by  ordi- 
nance, or  resolution ;  and  when  so  authorized,  with  certain  excep- 
tions, shall  be  made  by  the  department  under  whose  direction  the 
supplies  are  to  be  furnished,  or  the  work  performed ;  and  section 
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495  provides,  among  other  things,  that  no  contract,  for  the  pay- 
ment of  which  an  appropriation  has  not  previously  been  made, 
shall  be  signed  or  executed  until  such  contract,  and  all  the  esti- 
mates relating  thereto,  shall  have  been  laid  before  the  common 
council. 

We  certainly  think  that  the  fair  construction  of  the  section  is, 
that  no  contract  for  supplies  or  work  can  rightfully  be  made  by 
any  department  of  the  city  government,  until  it  shall  have  been  au- 
thorized by  a  previous  appropriation,  ordinance,  or  resolution,  of 
the  common  council ;  and  it  will  be  seen  hereafter  that  this  con- 
struction is  consistent  with  the  provisions  of  the  act  of  1849  ;  but 
we  are  not  disposed  to  say,  that  a  contract^  although  not  previ- 
ously authorized,  is  not  valid,  when  all  the  estimates  relating 
thereto  had  been  laid  before  the  common  council,  and  a  necessaiy 
appropriation  then  been  made.  Perhaps,  to  such  a  case,  the 
maxim  that  a  subsequent  adoption  is  equivalent  to  a  prior  author- 
ity, would  be  held  to  apply.  The  argument,  however,  on  the 
part  of  the  plaintiffs,  is,  that  whatever  construction  may  be  given 
to  these  sections,  they  are  wholly  void,  so  far  as  they  give  any 
power  to  the  common  council  to  direct  any  contract  to  be  made, 
or  to  make  any  appropriation  for  its  completion  ;  and  if  this  alle- 
gation be  well  founded,  it  follows  that  the  head  of  each  depart- 
ment, and  not  merely  the  street  commissioner,  has  an  unlimited 
and  absolute  control  over  the  expenditures  of  his  department; 
and  it  follows  that,  in  the  exercise  of  his  own  discretion,  he  may 
determine  what  contracts  for  service  or  work,  belonging  to  his  de- 
partment, shall  be  entered  into,  and  what  sums  appropriated  to 
their  completion,  without  being  subject  to  the  control  or  interfer- 
ence of  the  common  council,  however  flagrant  may  be  the  abuse 
of  his  discretion,  and  mischievous  the  consequences  to  which  it 
leads.  It  is  possible  that  the  legislature  intended  to  vest  in  the 
heads  of  departments  this  unlimited  and  uncontrolled  authority, 
but  that  such  was  its  intention  we  deem  to  be  highly  improbable. 
We  think  the  words  must  be  clear  and  explicit,  or  the  implica- 
tion plain  and  necessary,  to  justify  the  conclusion  that  the  plain 
tiflEj  require  us  to  adopt. 

The  provisions  in  the  act  of  1849,  which  are  relied  on  as  evi- 
dence that  the  intention  of  the  legislature  was  such  as  has  been 
assertedt  are  to  be  found  in  sections  14  and  9  of  that  act    Sec- 
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tion  14  merely  declares  that  the  department  of  streets  and  lamps 
shall  have  cognizance,  among  other  things,  of  cleaning  the  public 
streets,  but  it  is  obvious  that  these  words  may  be  fully  satisfied  by 
giving  to  the  department  a  supervisory  power  over  the  cleaning 
of  streets,  and  making  it  its  duty  to  see  that  all  contracts  for  that 
purpose  shall  be  faithfully  executed.  They  do  not  expressly,  or 
by  any  reasonable  implication,  prohibit  the  common  council  from 
authorizing,  or  ratifying,  all  contracts  to  be  made  by  the  depart- 
ment)  by  a  suitable  ordinance,  resolution,  or  appropriation.  They 
are,  therefore,  not  at  all  inconsistent  with  those  provisions  of  the 
ordinance  in  question,  to  which  they  are  alleged  to  be  repug- 
nant. 

The  question,  therefore,  whether  this  repugnance  exists,  turns 
entirely  upon  the  construction  to  be  given  to  the  9th  section  of 
the  act  of  1849,  which  declares  "  that  the  executive  power  of  the 
corporation  shall  be  vested  in  the  mayor,  the  heads  of  departments, 
and  such  other  executive  officers  as  shall  be,  from  time  to  time, 
created  by  law,  and  that  neither  the  common  council,  nor  any 
member  or  committee  thereof,  shall  perform  any  executive  busi- 
ness whatever."  Executive  business  includes  all  acts  which  a 
public  officer  is  directed,  or  authorized,  to  perform  by  some  legis- 
lative authority  that  he  is  bound  to  obey.  The  section  forbids 
any  such  act  to  be  performed  by  the  common  council,  and  vests  an 
executive  authority  to  perform  them  in  the  mayor  and  heads  of 
departments.  Hence,  if  an  ordinance  of  the  common  council,  di- 
recting a  particular  contract  to  be  made,  relative  to  any  work  of 
which  the  street  department  has  cognizance,  or  appropriating  a 
definite  sum  for  the  payment  of  the  contract  when  made,  is  an  ex- 
ecutive act,  there  would  seem  no  escape  from  the  conclusion  that 
the  ordinance,  as  inconsistent  with  the  expressed  will  of  the  legis- 
lature, must  be  void. 

But  the  conclusive  reply  is,  that  when  the  work  to  be  contracted 
for  is  for  the  benefit  of  the  public,  and  is  to  be  paid  for  out  of  a 
public  fund,  the  authority  to  make  the  contract  and  an  appropria- 
tion for  its  payment  are  not  executive  acts,  but  are  properly  and 
purely  acts  of  legislation,  and  have  uniformly  been  considered  and 
treated  as  such  by  the  legislature  of  the  state  as  well  as  by  the 
common  council  of  the  city.  They  are  not,  in  their  own  nature, 
executive  acts,  nor  are  they  declared  to  be  so  by  any  express 


456  CASES  IN  THE  SUPERIOR  COURT. 


A  Item II 8  V.  The  Mnvur,  etc. 


words  in  the  act  of  1849 ;  hence  the  argument  built  upon  the  9th 
section  of  the  act  falls  to  the  ground. 

Nor  is  that  all.  There  are  other  sections  in  the  act  of  1849 
which,  to  our  minds,  render  it  apparent  that  it  was  the  intention 
of  the  legislature  that  the  heads  of  departments,  in  making  con- 
tracts for  services  or  work  in  their  respective  departments,  should 
be  subject  to  the  direction  and  control  of  the  common  council ;  in 
other  words,  that  the  common  council  should  possess  and  exercise^ 
in  relation  to  such  contracts,  the  very  powers  that,  in  order  to 
sustain  the  argument  for  the  plaintiffs,  are  now  denied  to  it. 

Thus  §  23  declares,  that  "  all  contracts  to  be  made  or  let  by  the 
authority  of  the  common  council,  for  work  to  be  done  or  supplies 
to  be  furnished,  shall  be  made  by  the  appropriate  heads  of  depart- 
ments, under  such  regulations  as  shall  be  established  by  ordinances 
of  the  common  council."  These  provisions,  in  our  judgment,  are 
alone  sufficient  to  prove  that  the  intentions  of  the  legislature,  as 
to  the  powers  to  be  exercised  by  the  common  council,  were  exactly 
such  as  we  have  stated.  They  plainly  give  to  the  common  coun- 
cil the  power  of  determining  what  contracts  shall  be  made  in  each 
department  of  the  city  government  for  work  to  be  done  or  sup- 
plies to  be  furnished,  and  of  prescribing  by  proper  ordinances  the 
course  to  be  followed  by  the  head  of  the  department  in  making 
the  contracts  that  the  common  council  has  authorized  and  in- 
structed him  to  make.  It  appears  to  us  that  sections  494  and  495, 
considering  each  section  as  an  ordinance,  were  ordinances  of  this 
character,  and  the  regulations  which  they  contain  a  legitimate  ex- 
^x^ise  of  the  powers  that  the  provisions  we  have  recited — ^if  not  in 
terms,  yet  by  their  necessary  construction — were  meant  to  confer. 

Section  23  is  set  forth  in  the  complaint ;  but  there  are  other 
sections  in  the  act  of  1849  not  set  forth  in  the  complaint  nor  cited 
on  the  argument  which,  we  think,  are  conclusive  to  show  that  the 
intentions  of  the  legislature  were  exactly  those  which  we  have 
held  that  section  23  sufficiently  expresses. 

The  sections  to  which  we  refer  are  sections  21  and  19. 

Section  21  provides  that  *'  the  several  executive  departments^ 
and  the  officers  and  clerks  thereof,  shall  be  subject  to  the  legisla- 
tive regulations  and  directions  of  the  common  council,  so  far  as 
the  same  shall  not  be  inconsistent  with  this  act"  We  have 
already  shown  that  the  regulations  alleged  to  be  void  in  aectioiis 
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494  and  495  are  legislative  in  their  scope  and  objects,  and  as  such 
not  inconsistent  with  any  provisions  in  the  act  of  1849 ;  they  are, 
therefore,  regulations  that  the  common  council  had  authority  to 
make,  and  the  executive  departments  and  their  officers  were 
bound  to  obey. 

We  pass  to  section  19,  the  terms  of  which,  if  we  mistake  not, 
put  the  question  we  are  considering  completely  at  rest.  Among 
other  things,  this  section  provides  that  "  no  expense  shall  be  in- 
currred  by  any  of  the  departments  or  officers  thereof,  whether  the 
object  of  the  expenditure  shall  have  been  ordered  by  the  common 
oouncil  or  not,  unless  an  appropriation  shall  have  been  previously 
made  concerning  such  expense." 

We  can  see  no  reason  whatever,  for  doubting  that  among  the 
expenses  that  are  here  forbidden  to  be  incurred  without  a  previous 
appropriation  are  the  necessary  expenses  of  fulfilling  a  contract 
made  by  the  head  of  a  department,  although  the  contract  may 
have  been  awarded  by  him  to  the  lowest  bidder.     Indeed,  we  are 
satisfied  that  contract  expenses  are  those  that  were  principally  in 
the  view  of  the  legislature,  and  not  those  comparatively  trifling 
ones  for  which  no  contract  is  required.    Hence  the  provision  in 
section  495  of  the  ordinance  of  the  common  council  that  "  no  con- 
tract, for  the  payment  of  which  an  appropriation  has  not  previously 
been  made,  shall  be  signed  or  executed  until  such  contract  and  all 
the  estimates  relating  thereto  shall  have  been  laid  before  the  com- 
mon oouncil,  and  an  appropriation  been  made  therefor,"  so  fisir 
from  contradicting  in  any  respect  the  act  of  1849,  carries  out  by 
expressing  more  fully  some  of  its  actual  provisions.    The  law  and 
the  ordinance,  although  in  different  terms,  equally  forbid  that  the 
necessary  expenses  of  a  contract  made  by  the  head  of  a  depart- 
ment shall  be  incurred  until  an  appropriation  to  cover  those  ex- 
penses shall  have  been  made,  and  we  think  they  equally  imply, 
that  whether  such  an  appropriation  shall  or  shall  not  be  made 
rests  entirely  in  the  discretion  of  the  common  council.    Hence, 
had  there  been  no  ordinance  on  the  subject,  the  necessity  created 
by  the  law  of  a  previous  appropriation  to  warrant  the  completion 
of  a  contract,  would  still  exist,  and,  unless  the  law  has  been  re- 
pealed, the  refusal  or  omission  by  the  common  council  to  make 
the  appropriation  would  still  be  a  bar  to  the  maintenance  of  an  ac- 
tion like  the  present^  against  the  oorpoTation  or  any  of  its  officera 
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It  follows  from  the  observations  that  have  been  made,  that  the 
provisions  in  sections  494  and  495,  were  not  as  is  alleged,  void  in 
their  origin,  but  on  the  contrary,  were  binding  from  the  time  of 
their  enactment  on  the  executive  departments,  their  heads  and 
oflScers;  consequently,  unless  they  were  repealed  by  the  act  of 
1853,  they  were  in  force  when  the  contracts  mentioned  in  the  com- 
plaint were  awarded  to  the  lowest  bidders ;  so  that  if  it  shall  ap- 
pear that  the  conditions  they  prescribe  have  not  been  complied 
with,  it  is  certain  that  the  present  action  cannot  be  maintained. 
The  question  of  their  repeal  is  therefore  next  to  be  considered. 

The  only  section  in  the  act  of  1853,  to  which  the  counsel  for 
the  plaintiff  referred  in  support  of  his  argument,  is  the  12th,  and 
the  only  words  in  that  section  upon  which  he  relied,  are  those 
which  declare  that  **  all  contracts  for  work  to  be  done  or  supplies 
to  be  furnished  for  the  corporation  when  given,  shall  be  given  to 
the  lowest  bidder  with  adequate  security."  K  the  words,  "  shall 
be  given  to  the  lowest  bidder"  must  of  necessity  be  understood 
as  meaning  that  a  contract  for  work  or  supplies  must  be  delivered 
fully  executed  to  the  lowest  bidder,  and  when  so  delivered  be 
valid  in  his  hand,  although  not  made  under  any  previous  author- 
ity from  the  common  council,  and  although  no  appropriations 
for  its  expenses  shall  have  been  made,  it  cannot  be  denied,  that 
they  effectually  repeal,  not  only  the  provisions  of  the  ordinances 
— ^as  the  sections  in  question  may  with  propriety  be  termed — ^but 
equally  those  in  the  act  of  1849,  (§  19,)  with  which  those  of  this 
ordinance  substantially  correspond. 

It  is  not  easy  to  believe  that  this  sweeping  repeal  was  contem- 
plated by  the  legislature.  It  is  not  easy  to  believe,  that  if  in- 
tended, the  intention  would  not  have  been  expressed  in  positive 
terms ;  hence,  if  the  words,  "  shall  be  given  to  the  lowest  bidder," 
may  be  understood  in  a  sense  not  involving  the  repeal  contendt^ 
for,  it  is  such  an  interpretation  that  we  shall  hold  ourselves  bound 
to  give  to  them.  It  is  an  elementary  rule  that  an  existing  statute 
can  only  be  abrogated  by  express  words,  or  by  a  necessary  impli- 
cation. Where  there  are  no  express  words  of  repeal,  a  subse- 
quent statute  never  operates  as  repeal  of  a  prior,  unless  their  pro- 
visions are  manifestly  inconsistent,  and  by  no  reasonable  construc- 
tion can  be  reconciled.  When  a  consistent  interpretation  may  be 
given  to  provisions  apparently  conflicting,  it  is  the  duty  of  the 
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court  to  adopt  it  as  probably -expressing  the  true  intention  of  the 
legislature.  We  think  that  there  is  no  diflSculty  in  applying 
those  rules  to  the  case  before  us.  We  are  satisfied  that  the  words 
"  shall  be  given,"  etc.,  in  the  12th  section  of  the  act  of  1853, 
may  and  ought  to  be  understood  in  a  sense  that  will  render  them 
entirely  consistent  with  the  provisions  in  section  19  of  the  act 
of  1849,  and  consequently  with  the  ordinances  of  the  common 
council,  nor  do  we  doubt,  that  the  interpretation  that  we  shall 
follow  is  that  which  truly  expresses  the  intention  of  the  legislature. 

Section  501  of  the  ordinance  referred  to  in  the  complaint,  pro- 
vides that  where  contracts  have  been  proposed  for  a  particular 
work,  in  conformity  to  the  terms  prescribed  by  previous  sections 
of  the  ordinance,  the  head  of  the  department  in  which  the  work 
is  to  be  performed,  "shall  award  the  contract  to  the  lowest 
bidder,"  and  our  conviction  is,  that  these  words  in  the  ordinance 
and  the  words  in  the  act  of  1858,  that  "  the  contract,  when  given, 
shall  be  given  to  the  lowest  bidder,"  express,  and  were  designed 
to  express,  exactly  the  same  meaning,  and  it  is  plain,  that  the 
latter  words  thus  construed  are  entirely  consistent  both  with  the 
act  of  1849,  and  with  the  ordinances  of  the  common  council.  The 
contract  must  be  given  to  the  lowest  bidder,  but  it  is  not  to  be 
signed  and  executed  until  an  appropriation  for  its  expenses  has 
been  made,  and  in  this,  if  the  word  "  given,"  as  we  hold,  expresses 
no  more  than  "  awarded,"  there  is  certainly  no  contradiction. 

The  state  of  the  law,  as  it  now  exists,  appears  to  be  this:  When 
a  contract  is  sanctioned  by  a  previous  appropriation  for  its  ex- 
penses, the  lowest  bidder  to  whom  it  is  awarded,  and  by  whom 
the  security  required  is  given,  has  an  immediate  right  to  demand 
its  formal  execution  and  delivery ;  where  there  has  been  no  such 
previous  appropriation,  his  rights  are  suspended,  and  the  contract 
remains  incomplete,  until  the  necessary  appropriation  has  been 
made,  and  that  when  the  common  council  refuses  to  make  the 
necessary  appropriation  the  contract  is  wholly  defeated,  and  its 
formal  execution  and  delivery  by  the  head  of  the  department  by 
whom  it  has  been  made  and  awarded,  as  acts  in  plain  violation 
of  his  duty,  would  be  null  and  void. 

The  next  allegation  on  the  part  of  the  plaintiflFs  is,  that  even 
upon  the  supposition  that  an  appropriation  by  the  conmion  coun- 
cil for  the  expenses  of  a  contract  is  a  condition  precedent  to  its 
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final  execution  and  delivery,  the  complaint,  as  framed,  contains  a 
sufficient  averment  that  such  an  appropriation  was  in  fact  made, 
and  consequently,  that  if  the  right  of  the  plaintiffs  to  maintain 
this  action  depends  upon  the  truth  of  this  averment,  the  demurrer 
to  the  complaint  ought  to  have  been  overruled,  and  an  answer 
have  been  required. 

The  averment  in  the  complaint  which  is  relied  on  as  sufficient, 
is,  that  before  the  several  contracts  mentioned  in  the  complaint 
were  awarded  to  the  lowest  bidders,  "  an  appropriation  had  been 
duly  made  by  the  common  council  of  the  city  for  cleaning  the 
streets  of  the  city,  and  that  such  appropriation  then  remained  un- 
expended." We  have  no  right  to  say,  although  such,  is  undoubt- 
edly the  fact,  that  no  appropriation  for  cleaning  the  streets  of  the 
city  was  or  could  have  been  made  by  the  common  council  since 
the  truth  of  the  averment,  as  made,  is  admitted  by  the  demurrer, 
but  it  is  quite  certain,  that  a  general  appropriation  for  cleaning 
the  streets  is  not  such  an  appropriation  as  section  19  in  the  act  of 
1849,  and  section  495  in  the  ordinance  of  the  common  coandl, 
require  to  be  made  as  a  condition  precedent  to  the  final  signing 
and  execution  of  a  contract  The  appropriation  that  they  re- 
quire is  not  general  but  specific,  and  is  necessarily  limited  in  its 
amount  by  the  nature  and  objects  of  the  particular  contract  to 
which  alone  it  refers. 

We  have  already  shown  that  the  general  words,  in  section  19  of 
the  act,  embrace  expenditures  under  a  contract,  and  they  in  effect 
forbid  any  such  expenditure  to  be  made  even  when  its  objects  have 
been  ordered  by  the  common  council,  "  unless  an  appropriation 
shall  have  been  previously  made  concerning  such  expense,"  and 
these  last  words,  we  do  not  doubt,  are  equivalent  in  meaning  to 
providing  for  such  expense. 

The  appropriation  which  section  495  of  the  ordinance  required 
to  be  made  as  a  condition  precedent  to  the  signing  or  execution 
of  a  contract  is,  by  express  words,  limited  to  "  the  payment  of  the 
contract ;  that  is  limited  to  a  sum  sufficient  to  cover  the  necessaiy 
expenses  of  the  contract." 

It  seems  to  us,  therefore,  quite  evident,  that  the  appropriation 
which  the  act  of  1849,  and  the  ordinance  of  the  common  council 
require  to  be  made  is  in  all  cases  limited  to  the  expenses  of  the 
contract  to  which  alone  the  appropriation  relates.   In  other  words, 
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that  the  appropriation  meant  is,  in  all  cases,  of  such  a  definite  sum 
as,  in  the  judgment  of  the  common  council,  will  be  adequate  to 
defray  the  necessary  or  probable  expenses  of  the  contract.  Indeed 
it  is  for  the  purpose  of  enabling  the  common  council  to  determine 
whether,  from  the  terms  of  a  contract,  a  larger  expenditure  will 
be  necessary  than  in  prudence  or  justice  ought  to  be  made,  that 
the  contract  itself,  and  the  estimates  upon  which  it  was  founded, 
are  required  to  be  laid  before  it 

We  hold  it,  therefore,  to  be  certain  that  it  is  a  specific  appro- 
priation, limited  to  the  expenses  of  a  contract,  that  is  made  a  con- 
dition precedent  to  the  signing  or  execution  of  any  separate  con- 
tract made  by  a  street  commissioner  or  any  other  head  of  a  de- 
partment. Hence  it  is  such  an  appropriation  that,  if  this  action 
could  be  suflFered  to  proceed,  the  plaintiffs  would  be  bound  to 
prove  upon  the  trial,  and  it  is  such  an  appropriation  that,  as  a 
material  and  issuable  fact,  constituting  in  part  the  cause  of  action, 
they  were  bound  to  aver  in  their  complaint.  The  complaint  con- 
tains no  such  averment  and  was,  therefore,  jvl^Ij  liable  to  a  de- 
murrer upon  the  ground  that  the  facts  which  it  sets  forth  are  not 
sufficient  to  constitute  a  cause  of  action. 

We  have  now  considered  and  decided  all  the  questions  that 
were  raised  and  argued  by  the  able  counsel  for  the  plaintiffs, 
relative  to  the  validity  and  construction  of  the  ordinances  (sections 
494  and  495)  of  the  common  council,  and  relative  to  the  powers 
and  duties  of  the  common  council  and  of  the  street  commissioner, 
under  these  ordinances  and  under  the  laws  of  the  state,  the  acts 
of  1849  and  1853,  and  the  necessary  result  from  our  decision  of 
these  questions  is,  that  the  judgment  at  Special  Term,  sustaining 
the  demurrer  to  the  complaint,  must  be  affirmed,  with  costs. 

It  was  earnestly  insisted  by  the  counsel  for  the  plaintiffs  that 
there  was  such  wide  difference  between  this  case  and  that  of  JSmitk 
V.  The  MayoTy  etc.,  (4  Sand.  S.  C.  Rep.  p.  220,)  in  which  the  judg- 
ment of  this  court  was  affirmed  in  the  Court  of  Appeals,  that  they 
deprived  the  judgment  so  affirmed  of  any  force  or  application  as 
an  authority ;  that  the  differences  exist,  which  the  counsel  pointed 
out,  cannot  be  denied ;  that  they  produced  the  effect  for  which 
he  contended,  we  cannot  admit.  There  are  several  questions 
that  were  virtually  decided  in  Smith  v.  The  MayoVy  etc,,  exactly  as 
the  same  questions  have  now  been  decided  by  ourselves  and  there 
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are  two  questions,  directly  bearing  upon  the  merits  of  the  ood- 
troversy,  that  in  the  Court  of  Appeals  were  expressly  decided, 
namely,  that  whethei*  an  appropriation  for  a  contract  shall  or  shall 
not  be  made  in  any  given  case,  rests  entirely  in  the  discretion  of 
the  common  council,  and  that,  when  the  appropriation  is  withheld, 
no  action  is  maintainable  against  the  corporation.  Mr.  Justice 
Willard,  in  delivering  the  unanimous  judgment  of  the  court,  said, 
that  the  494th  section  of  the  corporation  ordinances,  which  pro- 
vides that  no  contract  shall  be  signed  or  executed  until  the  con- 
tract, and  all  the  estimates  relating  thereto,  shall  have  been  laid 
before  the  common  councO,  and  appropriation  made  therefor, 
would  be  entirely  senseless,  "unless  the  corporation  have  the 
right  to  refuse  to  enter  into  the  contract,  and  to  refuse  the  appro- 
priation to  carry  it  out,"  and  that,  "  until  the  final  action  of  the 
corporation,  the  proceeding  is  incomplete,  and  liable  to  be  defeated 
by  the  refusal  of  that  body  to  proceed  further." 

Holding,  as  we  have  done,  that  the  complaint  in  this  case  con- 
tains no  averment,  that  any  appropriation  was  made  by  the  com- 
mon council  for  the  contracts  awarded  by  the  street  commissioner, 
we  are  satisfied  that  this  decision  of  the  Court  of  Appeals  ought 
to  control  our  own,  even  had  we  entertained  opposite  views  upon 
the  questions  it  embraces.  The  contracts,  therefore,  that  were 
awarded  to  Smith,  Seckel  &  Co.,  as  the  lowest  bidders,  as  there 
was  no  previous  appropriation  for  their  expenses,  were  inchoate 
and  incomplete,  and  by  the  refusal  of  the  common  council  to 
make  the  necessary  appropriation,  were  rendered  and  became 
wholly  void.  From  that  time  there  was  no  contract  for  which, 
or  the  breach  of  which,  an  action  at  law  could  be  maintained 
against  the  corporation,  or  the  specific  performance  of  which 
could  be  decreed  in  equity. 

Whether,  upon  the  supposition  that  the  complaint  contains  a 
sufficient  averment  that  a  previous  appropriation  had  been  made 
for  the  contracts  in  question,  the  corporation  would  be  liable  for 
the  refusal  of  the  street  commissioner  to  sign  or  execute  the  con- 
tracts, is  a  question  that  we  deem  it  needless  to  determine.  If 
the  contracts  were  made  under  a  previous  appropriation,  the  act 
of  1849  made  it  the  duty  of  the  commissioner  to  execute  and 
deliver  them ;  but  upon  what  principle  the  corporation  could  be 
made  liable  for  his  violation  of  a  personal  duty  imposed  upon  bim 
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by  the  legislature,  it  is  not  easy  to  understand ;  as  the  question, 
however,  in  our  opinion,  is  not  presented  by  the  case,  we  leave  it 
undecided,  we  do  not  sit  here  to  determine  questions  that  we  re- 
gard as  h3rpothetical. 

Judgment  at  Special  Term  affirmed  with  costs. 


Ketchum,  and  others  v.  Stevens,  President  of  the  Bank  of 

Commerce  of  New  York. 

On  the  29th  of  Jane,  1854.  the  plaintiffs  held  a  check  for  $10,000,  drawn  by  the 
Schuylers  on  the  defendants,  which  the  latter  refused  to  pay,  there  being,  at 
the  time  of  the  last  refusal  to  pay,  money  deposited  with  them  to  the  credit  of 
the  Schuylers,  sufficient  to  pay  the  check. 

At  that  lime  the  Schuylers  owed  the  defendants  $25,000  and  interest,  evidenced 
by  two  stock  notes,  payable  on  demand,  which  notes,  by  their  terms,  pledged 
870  shares  of  New  York  and  New  Haven  Railroad  stock  for  the  payment  thereof, 
with  authority  to  sell  the  stocks,  at  public  or  private  lale,  without  notice,  on 
the  Schuylers'  failing  to  pay  as  they  had  promised.  On  the  Ist  of  July,  1854» 
the  defendants  surrendered  the  certificates  of  stock  to  the  railroad  company, 
and  had  a  transfer  of  the  shares  made  on  the  books  of  the  company  to  them- 
selves ;  and  obtained  a  certificate  of  their  being  entitled  to  that  amount  of 
stock  in  the  usual  form. 

On  the  day  of,  and  after  such  transfer,  the  plaintiffs  had  two  interviews  with  the 
defendants;  inquiry  was  made  of  the  latter  why  the  check,  which  had  again 
been  presented  for  payment  on  that  day,  was  not  paid.  The  answer  was, 
"  because  the  bank  had  a  loan  demand  on  the  drawers^  which  would  absorb 
the  whole  amount  of  the  credit  of  the  firm.  The  question  was  put  if  the  bank 
had  not  security,  and  the  information  was  finally  given  that  they  held  870 
shares  of  the  stock,  which,  at  70,  would  cover  the  loan.  At  a  subsequent  in- 
terview, the  inquiry  was  made  by  Mr.  Bement,"  (one  of  the  plaintiffs),  '*  whether 
an  assignment  of  the  securities  would  be  made  and  the  check  paid,  upon  dis- 
charging the  loan  ?"  The  cashier  and  president  of  the  bank  replied  that  they 
eould  do  nothing  without  the  consent  or  order  of  the  Schuylers.  The  terms  of 
an  arrangement  being  understood,  subject  to  this  condition,  Bement  obtained 
from  the  Schuylers  this  order : 

"  New  York.  July  1,  1854. 

**  Please  deliver  to  Rogers,  Ketchum  A  Bement,  870  shares  of  New  Haven  Rail- 
road stock,  upon  their  paying  our  notes  for  which  said  shares  are  pledged. 
"  To  Gashier,  Bank  of  Commerce.  "  R.  A.  O.  L.  Schuyler." 

This  order  was  exhibited  to  the  defendants  by  the  plaintiffs,  who  at  the  same  time 
paid  them  the  $25,000  and  interest  and  received  from  the  defendants  the  cer- 
tificate for  the  870  shares  of  stock  which  had  been  so  issued  to  the  bank,  with 
*  power  of  attorney  authorixing  its  trantfer,  and  their  caahiei't  receipt  that  he 
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had  received  payment  of  the  ^cliuyler  nutes  of  Ketcliuro,  Rogers  A  Beoient, 
and  delivered  them  the  securltiee,"  Hiid  the  defendanU  then  |iaid  to  the  pUin- 
titfs  the  ch«ck  for  $10,()00.  On  what  arrangement  the  plaintitf»  got  aucb  order 
from  the  Scbuylers  was  not  ehown.  The  certificate  did  not  represent  g^ouiiw 
or  actual  stock,  and  was  worthless.  Of  that  fact  the  plaintiffs  and  defeDdants 
were  alike  ignorant,  and  the  defendants  acted  in  good  iaith  throughoui.  On 
these  facts,  held, 

1.  The  plaintiffs  paid,  for  the  Scbuylers,  to  the  defendants,  the  amonnt  which  th* 

Schuylcrs  owed  to  the  latter. 

2.  Such  payment  was  made  pursuant  to  an  arrangement  between  the  plaintilb  and 

the  Schuyler»,  as  the  principals  and  the  sole  contracting  parties. 

t.  The  delivery  to  the  plaintit&,  by  the  defendants,  of  the  Mcurities  called  itoela^ 
was  in  consequence  of  and  in  obedience  to  the  order  of  the  Schuylera,  and  by 
authority  of  it,  and  was  not  in  execution  of  any  contract  of  the  defendants  to 
sell  and  deliver  to  the  plaintififs  870  shares  of  stock. 

4.  The  defendants  were  paid  no  more,  as  a  condition  of  delivering  the  stock,  than 
it  was  their  right  to  demand,  before  they  could  have  been  compelled,  by  the 
Schuylcrs  or  any  other  person,  to  surrender  it. 

6.  If  the  plaintiff's  paid  this  money  for  a  conuderation  which  has  fiiiled,  or  by 
reason  of  the  suppression  by  the  Schuylers  of  the  information  tliat  the  stock 
was  false  and  Ppurious,  their  only  remedy  is  against  the  Schuylers,  on  vhoae 
account  it  was  paid.     (Woodruff',  J.,  dissented.) 

A  check,  before  acceptance,  does  not  operate  as  an  asugnment  of  funds  deposited 
by  the  drawer  to  his  general  credit  with  the  drawee,  nor  create  any  lien 
thereon.  When  the  drawees,  at  the  time  the  check  is  drawn  and  presented. 
hold  a  note  made  by  the  drawer,  payable  on  demand,  such  note  may  be  off-sct 
against  the  claim  of  such  drawer  to  recover  the  amount  due  for  money  so  de- 
posited, although  actual  payment  of  tlie  note  has  not  been  demanded.  Ko  ac- 
tual demand  before  suit  brought  is  e&sential  to  the  right  to  maintain  an  action 
on  such  a  note,  and  of  course  it  can  be  set  up,  as  a  set-off*,  without  a  preyious 
demand.  Stock  pledged  as  security  for  the  payment  of  such  a  note,  with  power 
to  sell  the  stock  on  default  of  the  maker  to  perform  his  promise  to  pay,  cannot 
rightfully  be  sold  until  after  payment  has  been  demanded ;  but  such  a  note  may 
be  sued  upon,  or  set-off",  at  a  time  when,  by  reason  of  no  demand  of  paymenl 
having  been  made,  the  stock,  pledged  for  its  payment,  could  not  be  lawfully 
sold. 

(Before  Duee,  Boswobth  and  Woodriitf,  J.J.) 
December  17,  1866 ;  February  28,  1867. 

This  action  comes  before  the  General  Term  on  an  appeal  bj 
the  plaintiffs  from  a  judgment  dismissing  their  complaint.  It 
was  tried  before  Mr.  Justice  Hoffman,  without  a  jury,  in  October, 
1854. 

It  was  brought  for  the  purpose  of  rescinding  a  contract  alleged 
to  have  been  made  between  the  plaintiffs  and  the  defendant 

The  alleged  contract  was,  that  the  plaintiff  should  paj  to 
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the  defendants  two  loans  which  they  had  made  to  the  Schaylers^ 
amounting  in  all  to  $25,000  and  interest,  in  consideration  of 
which,  the  defendants  should  pay  to  the  plaintiff  a  check  for 
$10,000,  held  by  the  latter,  and  drawn  by  the  Schuylers  on  the 
defendants,  and  should  transfer  to  the  plaintiffs  notes  given  by  the 
Schuylers  for  the  amount  of  said  loans,  and  three  hundred  and 
seventy  shares  of  the  stock  of  the  New  York  and  New  Haven 
Railroad  Co.,  held  by  the  defendants  as  collateral  security  for  the 
payment  of  such  notes  and  the  said  loans. 

The  plaintifl^  having  paid  the  $25,000  and  interest,  and  re- 
ceived payment  of  said  check,  claimed  to  rescind  the  alleged  con- 
tract  on  the  ground  of  fraudulent  misrepresentations  made  by  the 
defendants,  that  the  security  they  held  was  stock,  when,  in  &ct 
and  in  law,  they  held  no  stock,  and,  at  the  same  time,  to  retain 
the  $10,000  paid  to  them  on  the  check,  on  the  ground  that  the 
defendants,  irrespective  of  the  alleged  contract,  ought  to  have  paid 
the  check  as  a  matter  of  legal  duty. 

The  said  Justice  found,  as  matter  offset  and  conclusion  of  law, 
as  follows : 

"  That  on  the  29th  day  of  June,  1864,  a  check  was  drawn  by 
the  firm  of  R.  &  G.  L.  Schuyler,  of  which  Robert  Schuyler  was  a 
member,  upon  the  Bank  of  Commerce  in  New  York,  for  the  sum 
of  $10,000,  in  favor  of  the  plaintiffs,  acting  under  the  firm  of 
Eetchum,  Rogers,  &  Bement  This  check  was  given  for  a  loan 
made  by  the  plaintifGs  to  the  firm  of  R.  &;  G.  L.  Schuyler. 

*'  On  the  29th  day  of  June,  and  about  one  o'clock,  the  check 
was  presented  to  the  teller  of  the  bank,  and  payment  refused ; 
also, 

"  That  on  the  same  day  a  deposit  was  made  to  the  credit  of  the 
firm  of  R  &  G.  L.  Schuyler  of  about  $9,000,  which,  with  the  sum 
already  to  their  credit,  made  an  amount  sufficient  to  meet  the 
check.  This  sum  of  $9,000  was  handed  to  a  clerk  about  six 
minutes  before  three  o'clock,  to  be  deposited. 

**This  check  was,  on  the  next  day,  namely,  the  80th  of  June, 
and  shortly  after  ten  o'clock,  deposited  in  the  City  Bank  by  the 
plaintiffs.  It  was  sent  from  that  bank  with  the  receipts  of  that 
day,  and  went  to  the  Clearing  House  about  a  quarter  before  ten 
of  the  Ist  of  July.  It  was  sent  back  to  the  City  Bank  by  the 
Bank  of  Commerce  about  eleven  o'clock  of  that  day  a»  not  being 
D.— VL  80 
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good.  The  teller  of  the  City  Bank  shortly  after  returned  it  to  the 
plaintiffs. 

"  On  the  80th  of  June  the  Schuylers  fiiiled.  On  that  day  there 
was  a  note  of  the  firm  which  had  been  discounted  at  the  Bank  of 
Commerce  for  a  third  party.  About  half*past  two  o'clock  the 
cashier  was  informed  that  such  note  was  unpaid.  Inquiries  were 
then  made  by  him  at  the  office  of  the  firm.  Neither  of  the  mem- 
bers was  present ;  and  he  was  there  informed  that  the  firm  had 
failed.  After  this,  the  cashier,  Mr.  Vail,  directed  the  teller  of  the 
bank  not  to  pay  any  checks  of  the  firm  which  might  be  presented. 

'*  That  the  tellers  of  the  bank  had  been  instructed  sixty  days 
before  not  to  pay  the  checks  of  the  firm  unless  fiinds  were  in  the 
bank,  nor  to  take  checks  from  them  on  other  banks  on  deposit 
unless  certified ;  and  in  the  latter  case  checks  had  been  frequently 
rejected  when  not  certified. 

"  Some  time  before  the  29th  of  June,  the  bank  had  loaned  to 
the  firm  the  sum  of  $30,000,  in  two  loans,  at  different  times,  for 
which  the  stock  notes  hereafter  mentioned  were  taken.  These 
were,  as  usual,  payable  on  demand,  with  the  customary  statement 
of  a  deposit  of  stock.  Five  thousand  dollars  had  been  paid  before 
the  29th  of  June. 

"  At  the  time  when  the  check  of  $10,000  was  presented,  on  the 
29th  of  June,  there  were  not  sufficient  funds  in  the  bank  to  pay  it 

"  One  of  the  notes  held  by  the  Bank  of  Commerce  was  payable 
at  such  bank.  On  this  $10,000  and  interest  was  payable.  The 
cashier  called  on  the  SOth  in  relation  to  a  note  discounted  at  the 
bank  on  behalf  of  a  third  person,  and  which  it  was  supposed 
would  not  be  paid,  and  was  not  paid.  Neither  of  the  firm  was 
to  be  found.  Again,  he  is  shown  to  have  called  to  make  a  de- 
mand at  the  office,  but  did  not  find  either  of  the  partners,  and  was 
informed  by  a  clerk  of  the  failure ;  and  on  the  morning  of  the  Ist 
of  July  an  order  was  obtained  from  one  of  the  firm,  sanctioning 
the  transfer  of  the  collaterals  and  notes,  on  pajrment  of  the  debt'* 

"  I  further  find  as  matters  of  iBict, 

"  That,  on  the  10th  of  February,  1854,  a  certificate  was  entered 
in  the  certificate  book  of  the  New  York  and  New  Haven  Railroad 
Company,  numbered  4858,  for  two  hundred  shares  of  its  stock,  in 
the  name  of  K  &  Q.  L.  Schuyler.  No  transfer  was  made  on  that 
day  of  such  shares  on  the  traiiafer-book,  or  stockTledger, 
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"  On  the  4th  of  March,  1854,  another  certificate  was  entered  in 
the  certificate-book  of  the  company,  in  the  name  of  the  firm,  but 
no  transfer  from  the  firm  was  made  on  that  day  upon  the  transfer- 
book  or  ledger. 

"  On  the  6th  of  May,  1854,  the  firm  of  R.  &  G.  L.  Schuyler  bor- 
rowed from  the  Bank  of  Commerce  the  sum  of  $15,000,  and  there- 
upon executed  to  them  a  note,  usually  called  a  stock  note,  payable 
on  demand,  stating  that  they  had  deposited  with  the  bank,  as  col- 
lateral security,  with  authority  to  sell  the  same  at  the  brokers' 
board  or  at  public  or  private  sale,  or  otherwise,  at  their  option,  on 
the  non-performance  of  the  promise,  and  without  notice,  two  hun- 
dred shares  of  the  capital  stock  of  the  New  York  and  New  Haven 
Railroad  Company,  as  per  certificate  4858  annexed.  The  certi- 
ficate thus  annexed  had  the  usual  power  attached  in  £avor  of  H. 
F.  Vail,  (the  cashier  of  the  bank,)  to  make  a  transfer. 

"  On  the  6th  of  April,  1854,  the  firm  borrowed  of  the  bank  the 
sum  of  $15,000,  for  which  they  executed  another  stock  note  in  the 
same  form,  with  the  variation  of  authorizing  the  president  or 
cashier,  as  well  as  the  bank,  to  sell  in  case  of  default  For  this 
loan,  one  hundred  and  seventy  shares  of  the  stock  were  pledged. 
The  power  annexed  to  the  certificate  was  4409,  and  was  dated  4th 
of  March. 

'*  Each  of  these  certificates  was  signed  '  Robert  Schuyler,  Trans- 
fer Agent ;'  and  it  seems  that  No.  4409  was  made  use  of  before 
4858.    One  of  those  in  question  is  as  follows  z 

'^  ^  New  York  and  New  Haven  Railroad  Company 

No.  4409. 
Capital,  $8,000,000.  New  York  office. 

Shares  $100  each. 
"  *  Be  it  known  that  R.  &  G.  L.  Schuyler,  of  New  York,  are  en- 
titled to  one  hundred  and  seventy  (170)  shares  of  the  capital  stock 
of  the  New  York  and  New  Haven  Railroad  Company,  transfer- 
able on  the  books  of  the  company  at  its  office  in  the  city  of  New 
York,  by  the  said  R.  &  G.  L.  Schuyler,  or  their  attorney,  on  the 
surrender  of  this  certificate. 

" '  Robert  Schxjylkb,  Transfer  Agent' 

<«(Kqow all  men  bj  these  presents  that^  for  value  received, 
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have  bargained,  sold,  assigned,  and  transferred,  and  by  these 
presents  do  bargain,  sell,  assign,  and  transfer  unto 

of  shares  in  the  capital  stock 

of  the  New  York  and  New  Haven  Railroad  Company,  standing 
in  name  on  the  books  of  said  company,  and  transferred  only 
at  its  oflBce  in  the  city  of  New  York.  And  do  hereby  consti- 
tute and  appoint  H.  F.  Vail,  our  true  and  lawful  attorney,  irrevo- 
cable for  and  in  name  and  stead,  but  to  use, 
to  sell,  assign,  transier,  and  set  over,  all  or  any  part  of  the  said 
stock,  and  for  that  purpose  to  make  and  execute  all  necessary  acts 
of  assignment  and  transfer,  and  one  or  more  persons  to  substitate 
with  like  full  power,  hereby  ratifying  and  confirming  all  tlut 
said  attorney,  or  substitute  or  sabstitateB 
shall  lawfully  do  by  virtue  hereof. 

"  *In  witness  whereof,  we  hereunto  set  our  hand  and  seal,  the 
fourth  day  of  March,  one  thousand  eight  hundred  and  fifty-four. 

"*R&G.  L.SCHUYLKB. 

"  'Sealed  and  delivered  in  the  presence  of 
"  'A.  J.  Vandbvbntkb.' 

"  Neither  on  the  6th  of  April,  nor  the  6th  of  May,  was  there  any 
transfer  entered  from  the  firm  to  Mr.  Vail. 

"On  the  30th  of  June,  upon  ascertaining  the  failure  of  the  firm, 
Mr.  Vail  called  at  the  office  to  efiect  a  transfer  of  the  three  hun- 
dred and  seventy  shares,  but  it  being  ailer  the  usual  houis  of 
business,  and  the  books  being  locked  up,  the  transfer  was  not  ef- 
fected. On  the  morning  of  the  Ist  of  July,  Mr.  Vail  went  to  the 
office  about  a  quarter  before  eleven,  and  transferred  the  stock  fiom 
the  name  of  the  Schuylers  to  that  of  John  A.  Stevens,  president 
He  was  promised  a  certificate,  which  he  received  about  half-past 
twelve.  On  making  this  transfer,  the  certificates  of  two  hundred 
and  one  hundred  and  seventy  shares,  numbered  4353  and  4409 
were  surrendered,  and  a  new  certificate  of  three  hundred  and  ser* 
enty  shares  (No.  4897)  was  issued,  dated  July  Ist,  1854,  signed 
by  W.  E.  Worthen,  transfer  agent.  A  blank  power  of  attorney 
was  annexed.  Mr.  Stevens  was  the  president  of  the  bank.  After 
this  transfer,  and  on  the  morning  of  the  1st  of  July,  as  before 
stated,  the  check  of  the  firm  for  $10,000  had  been  finally  pre- 
aented)  and  rejected.    It  came  back  to  the  plaintiffs  from  the  City 
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Bank  probably  about  eleven  o'clock.  A  series  of  interviews  then 
took  place  between  Mr.  Bement,  one  of  the  plaintiffi,  and  Mr. 
Vail,  the  cashier  of  the  Bank  of  Commerce.  The  first  was  after 
eleven,  the  two  next  between  one  and  two  o'clock.  The  inquiry 
was  made  why  the  check  was  dishonored  ?  and  the  answer  was 
given,  because  the  bank  had  a  loan  demand  on  the  drawers  which 
would  absorb  the  whole  amount  of  the  credit  of  the  firm.  The 
question  was  put,  if  the  bank  had  not  security,  and  the  informa- 
tion was  given,  that  they  held  three  hundred  and  seventy  shares 
of  the  stock,  which  at  seventy  would  cover  the  loan.  At  a  subse- 
quent interview,  the  inquiry  was  made  by  Mr.  Bement,  whether 
an  assignment  of  the  securities  would  be  made,  and  the  check 
paid  upon  discharging  the  loan.  This  was  between  one  and  two 
o'clock  of  the  1st  of  July. 

"  It  was  insisted  upon  by  the  cashier,  and  confirmed  by  the 
president,  that  they  could  do  nothing  without  the  consent  or  or- 
der of  the  Messrs.  Schuylers.  The  terms  of  an  arrangement  being 
understood,  subject  to  this  condition,  an  order  was  obtained  by 
Mr.  Bement,  signed  by  Geo.  L.  Schuyler,  in  the  name  of  the  firm, 
as  follows : 

"'Please  deliver  to  Rogers,  Ketchum  k  Bement  three  hundred 
and  seventy  shares  of  New  Haven  R.  R.  stock,  upon  their  paying 
our  notes,  for  which  said  shares  are  pledged. 

"*R  &  G.  L.  SCHUTLBB, 

"*New  York,  July  1,1858. 

"  *  To  cashier  Bank  of  Commerce,  New  York.' 

• 

"  At  about  two  o'clock  the  last  interview  took  place.  The  or- 
der was  exhibited ;  Mr.  Bement  produced  a  certified  check  for 
$25,000,  and  another  in  blank,  which  was  filled  up  with  the  in- 
terest due.  The  certificate  for  three  hundred  and  seventy  shares 
in  favor  of  Mr.  Stevens,  with  a  power  in  blank  signed  by  him.  was 
delivered,  and  the  check  for  $10,000  was  then  paid  by  the  bank. 
No  transfer  was  made  on  the  books  of  the  company  from  Mr.  Ste- 
vens to  the  plaintiffs,  although  the  cashier  had  requested  that  it 
should  be  done  forthwith. 

"  The  form  of  the  transfer  used  by  the  company  may  be  useful, 
and  that  made  by  Mr.  Yail,  as  attorney,  to  Mr.  Stevens,  is 
Bul]rjoined. 
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"  'Capital  $3,000,000.    No.  9,904. 
"^Shares  $100  each. 
"*For  value  received,  we  hereby  transfer  unto  John  A.  Ste- 
vens, president,  all  our  right,  title,  and  interest  in  three  hundred 
and  seventy  shares  in  the  capital  of  the  New  York  and  New  Ha- 
ven Kailroad  Company.  "  *R.  &.  G.  L.  Schuyler, 

"  *By  attorney,  H.  R  Vail.' 

"On  the  5th  of  July,  a  letter  of  Robert  Schuyler,  resigning  his 
office  as  president  and  transfer  agent,  and  calling  attention  to  the 
stock  ledger,  was  read  at  the  board,  and  the  transfer  books  were 
directed  to  be  closed. 

"  And  on  the  10th  day  of  July,  the  plaintiffs  addressed  a  letter 
to  the  president  of  the  bank,  stating  that  neither  the  bank  nor  any 
one  else  was  entitled,  on  the  Ist  of  July,  to  the  three  hundred  and 
seventy  shares  of  the  stock  which  they  possessed,  and  held  out  to 
hold,  and  upon  the  faith  of  which  the  plaintiffs  had  advanced  the 
sum  of  $25,0004  They  then  demanded  re-payment  of  that  sum, 
upon  which  they  would  return  what  falsely  purported  to  be  a  cer- 
tificate and  assignment  for  three  hundred  and  seventy  shares  of 
stock  of  the  company." 

"  I  further  find,  as  matter  of  fact, 

"  That  on  the  17th  of  October,  1853,  the  firm  of  R  &  G.  L. 
Schuyler  had  to  their  credit,  on  the  books  of  the  company,  four 
shares  of  stock.  That  an  entry  as  of  that  date  appears  on  the  stock 
ledger,  carrying  to  the  credit  of  the  firm,  as  from  *  Robert  Schuy- 
ler, transfer  agent,'  five  thousand  shares. 

"  This  entry  was  made  in  April,  1854,  and  was  effected  by 
erasing  the  entry  before  made  on  the  line,  and  writing  over  it. 
That  erased  entry  was  a  credit  of  one  hundred  shares  of  stock  by 
E.  W.  C,  D.  &  Co..  which  was  dated  November  9,  1858,  and  was 
subsequently  interlined  between  entries  of  the  29th  of  November, 
and  the  Ist  of  December,  1863. 

"  After  certain  other  entries  to  the  credit  of  the  firm,  and  un- 
der date  of  the  3d  of  February,  1854,  another  entry  to  their  credit 
of  five  thousand  shares  is  made,  as  from  Robert  Schuyler,  transfer 
agent.  This  entry  was  also  made  in  April,  1854,  at  the  same 
time  as  the  previous  one,  and  was  written  on  an  erasure  of  an  en- 
try of  one  hundred  shares  to  their  credit,  and  that  entry  was  tnins- 
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ferred  to  a  line  after  an  entry  of  April  14th.  These  two  entries 
were  fabrications  of  credits. 

"  Between  the  17th  of  October  1853,  and  the  19th  of  June,  1854, 
the  firm  appears  to  have  transferred  by  debits  on  the  stock  ledger, 
fourteen  thousand  six  hundred  and  fifty-two  (14,652)  shares,  and 
between  the  same  dates  to  have  transferred  to  them  three  thousand 
five  hundred  and  eighty-one  (3581)  shares ;  leaving  a  balance  of 
excess  of  transfers  of  eleven  thousand  and  seventy-one  (11,071) 
shares. 

"  Afl^r  the  19th  of  June,  the  firm  did  not  receive  any  transfers, 
and  their  own  issues,  down  to  the  3d  of  July,  inclusive,  amounted 
to  six  thousand  four  hundred  and  twenty  (6420)  shares.  That  the 
whole  excess  was  seventeen  thousand  four  hundred  and  ninety- 
one  (1 7,491)  shares,  and  the  excess,  had  the  ten  thousand  been 
genuine,  would  have  been  seven  thousand  four  hundred  and 
ninety-one. 

"  That  if  these  credits  had  been  genuine,  the  firm  would  have 
been  entitled,  on  the  1st  of  February,  1854,  to  five  hundred  and 
ninety  (590)  shares,  and  the  balance  against  them,  on  the  8th  of 
June,  would  have  been  four  hundred  and  eighty-one  (481)  shares, 
and  which  gradually  increased  to  the  seven  thousand  four  hundred 
and  ninety-one,  on  the  3d  of  July. 

"The  undoubted  genuine  stock,  which  was  acquired  by  the 
firm,  among  the  transfers  to  them  from  October  17, 1863,  to  June 
19,  1844,  was  about  one  thousand  shares. 

"  The  certificate  No.  4353,  for  two  hundred  shares,  with  the 
power  to  H.  F.  Vail,  was  dated  the  10th  of  February,  1854,  and 
the  certificate  No.  4409,  for  one  hundred  and  seventy  shares,  the 
4th  of  March  of  the  same  year.  Neither  of  these  certificates  were 
accompanied  with  a  transfer  at  their  respective  dates  to  Mr.  Vail, 
or  any  one  else,  on  the  transfer  book,  nor,  of  course,  on  the  stock 
ledger.  They  do  not  so  appear  at  all,  except  as  consolidated  in 
the  certificate  issued,  and  the  transfer  made,  on  the  1st  of  July,  to 
John  A.  Stevens,  of  three  hundred  and  seventy  shares. 

"  And  I  find  that  the  Bank  of  Commerce  did  not  acquire  gen- 
xiine  stock  under  and  by  virtue  of  the  certificates  issued  on  the 
10th  of  February  and  4th  of  March,  respectively,  nor  under  the 
certificates  of  the  1st  of  July,  for  870  shares,  and  consequently 
plamtifib  did  not  receive  genuine  stock  under  the  transfer  to  them. 
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^  And  I  fiirther  find,  as  matter  of  fact,  that 

"  The  first  section  of  the  charter  passed  Ist  of  May,  1844,  oonsti- 
tttted  Joseph  K  Sheffield,  and  others,  naming  them,  with  each 
other  persons  as  shall  associate  with  them  for  that  parpoee,  a 
body  politic  and  corporate,  by  the  name  of  the  New  York  aod 
New  Haven  Railroad  Company. 

^'  The  second  section  provides,  that  the  capital  stock  shall  be 
$2,000,000,  with  the  privilege  of  increasing  the  same  to  $3,000,000, 
and  to  be  divided  into  shares  of  $100  each,  which  shares  shall  be 
deemed  personal  property,  and  shall  be  transferred  in  sach  man- 
ner and  at  such  places  as  the  by-laws  of  the  company  shall 
direct 

"By  the  third  section,  the  parties  who  were  authorized  to  reoeiTe 
subscriptions  might  make  20,000  shares  subscribed  the  capital 
stock  of  the  company.  But  if  the  subscription  exceeded  80,000^ 
the  same  were  to  be  reduced,  and  apportioned  in  such  manner  as 
diould  be  deemed  most  beneficial  to  the  corporation. 

"That,  under  the  fourth  section,  the  immediate  govemment  and 
direction  of  the  a&irs  of  the  company  were  vested  in  a  board  of 
nine  directors,  to  be  chosen  by  the  stockholders.  Four  of  sach 
directors  formed  a  quorum  for  the  transaction  of  business. 

"  By  the  seventh  section,  the  directors  were  vested  with  the 
power  to  make  by-laws,  and  regulations  touching  the  dispoatioD 
and  management  of  the  stock,  property  and  estate  of  the  compfioj) 
not  contrary  to  the  charter,  or  the  laws  of  the  state,  or  of  the 
United  States — the  transfer  of  the  shares — ^the  duties  and  conduci 
of  their  officers  and  their  servants,  and  all  matters  whatsoeTer 
which  may  appertain  to  the  concerns  of  such  company. 

'^By  the  twentieth  section,  the  act  might  be  amended,  altered,  (ff 
repealed,  at  the  pleasure  of  the  general  assembly. 

"That  in  the  exercise  of  the  powers  conferred  by  the  charter,  a 
resolution  was  adopted  by  the  stockholders  to  the  following  effect 
(Book  of  Becords,  Nos.  20  and  21.) 

"  *  Transfer  and  Certificate  of  Stock, 

"  *  Thcj  principal  transfer  office  shall  be  in  the  city  of  New  Haven, 
but  transfer  agencies  may  be  established  in  the  cities  of  New 
York  and  Boston,  by  resolution  of  the  board  of  directors ;  and 
all  taofifers  of  stock  at  any  office  shall  be  made  under  and  in 
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compliance  with  such  rules  and  regulations,  and  by  such  instru- 
ments of  assignment  and  transfer  (which  need  not  be  under  seal) 
as  may  from  time  to  time  be  made,  ordered  and  appointed  by  the 
board  of  directors. 

'^ '  Certificates  of  stock,  shall  be  in  such  form,  and  issued  under 
such  rules  as  the  board  of  directors  may  from  time  to  time  ap- 
point and  direct' 

"  That  the  directors  adopted  the  form  of  transfers,  certificateS| 
and  blank  powers  of  transfers,  and  ordered  their  general  use. 

"  On  the  8d  of  February,  1847,  the  following  resolution  was 
adopted  by  the  directors :  *  The  receipts  and  certificates  of  stock 
on  the  books  at  New  Haven  to  be  sigoed  bj''  J.  E.  Sheffield,  as 
transfer  agent;  at  Boston,  to  be  signed  by  J.  E.  Thayer  &  Brother, 
as  transfer  agents ;  at  New  York,  to  be  signed  by  Kobert  Schuy- 
ler, as  transfer  agent.' 

"  That  upon  the  evidence  before  me,  if  the  shares  thus  fraudu- 
lently issued  are  admitted,  the  shares  of  the  stock  of  such  com- 
pany would  be  increased  to  the  number  of  47,497,  and  the  nomi- 
nal value  of  each  share  lyould  be  about  $63.80,  and  that  upon 
such  estimate  the  870  shares  transferred  to  thd  plaintiffs  would  be 
worth  the  sum  of  $23,089.60. 

"  Prom  all  which  facts  thus  found,  being  material  facts  in  the 
case,  I  have  concluded  as  matter  of  law : — 

"  1.  That  the  Bank  of  Commerce,  and  the  defendant  as  its  pres- 
ident, had  a  right  to  retain  the  amount  standing  to  the  credit  of 
the  firm  of  R  &  G.  L.  Schuyler,  on  the  80th  day  of  June  in  the 
year  1854,  in  part  discharge,  and  satisfaction  of  the  sum  made 
payable  by  the  stock  notes,  or  one  of  them  given  by  such  firm 
for  moneys  loaned  to  them  by  such  bank. 

"  2.  That  the  claim  of  the  plaintiffs  against  the  defendants,  if  the 
same  could  in  any  way  be  sustained,  would  be  restricted  to  a 
claim  to  recover  the  sum  of  $15,000  with  interest,  they  being 
bound  to  restore  or  allow  to  the  Bank  of  Commerce,  the  sum  of 
$10,000  held  by  them  on  the  said  30th  day  of  June,  and  the  Ist 
day  of  July,  1854,  and  paid  out  to  the  plaintiffs  upon  the  check 
of  R.  &  G.  L.  Schuyler  on  the  latter  day. 

"  8.  That  the  plaintifis  would  have  a  right  to  recover  such  sum 
of  $15,000  with  interest,  had  it  been  duly  established  in  this  case 
that  the  certificate  for  stock  of  the  New  York  and  New  Haven 
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Bailroad  Company,  for  370  shares,  delivered  to  them  with  a 
power  of  attorney  to  transfer  the  same,  was  wholly  valueless,  ille- 
gal, and  void,  and  conferred  no  right  or  interest  whatever  in  or 
against  such  company,  its  property,  or  franchises. 

"  4.  That  the  plaintiffs  did,  in  and  by  the  possession  of  such  cer- 
tificate and  power  of  transfer,  acquire  and  became  entitled  to  a 
right  to  be  admitted  as  stockholders  of  such  corporation,  called 
the  New  York  and  New  Haven  Bailroad  Company,  in  common 
with  all  the  other  stockholders  thereof,  whose  rights  are  admitted 
or  shall  be  established ;  and  that  their  right  is  in  proportion  to 
the  whole  number  of  such  stockholders  allotted  and  divided  upon 
a  capital  of  $3,000,000 ;  and  that  thereby  such  plaintiffs  received 
what  upon  the  evidence  appears  a  full  consideration  for  what  they 
advanced  to  or  could  in  any  view  demand  of  the  Bank  of  Com- 
merce upon  the  transaction  in  question. 

"  5.  That  there  is  no  ground  to  make  the  plainti&  responsible, 
or  vary  their  rights  or  position  by  reason  of  any  knowledge 
of  the  fraudulent  issue  and  employment  of  the  stock  in  question. 

"  Therefore  it  is  ordered  and  adjudged  that  the  plaintifls'  com- 
plaint be  dismissed  with  costs  to  the  defendants. 

"  To  the  opinion  of  the  court  and  order  dismissing  plaintiffs* 
complaint,  the  plaintiffs  excepted;  judgment  having  been  entered 
on  the  decision,  the  plaintiff  appealed  fi'om  it  to  the  General 
Term." 

H,  Ketchum  and  H.  Kekhumy  Jr,^  for  the  plaintiff  made  and 
argued  the  following  points : — 

I.  Plaintiff  have  a  right  to  retain  the  $10,000,  because  they 
were  entitled  to  it  when  the  check  was  presented  previous  to  the 
completion  of  the  contract.    Because, 

1st.  Defendants  held  the  money  as  trustees  for  plaintiffs.  The 
money  was  specially  deposited  by  Schuylers  to  pay  the  plaintiffs. 
They  had  constructive  knowledge,  at  the  time  the  money  was  de- 
posited, by  law  and  by  the  usage  of  bankers,  of  the  use  for  which 
it  was  intended.  (Bailey  on  Bills,  331 ;  Chitty  on  Contracts,  5 
Am.  ed.,  19,  20;  Churdi  v.  Clark,  21  Pick.  310;  Beckwtih  v. 
Union  Bank,  4  Sand.  S.  C.  604 ;  WhiUaker  v.  Bank  of  England,  1 
Crompton,  M.  k  B.  758.  They  had  notice  previous  to  the  deposit 
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that  the  Schuylers  iDtended  and  had  promised  to  pay,  through 
them,  $10,000  to  plaintiff.  On  the  same  day  money  was  deposited 
enough  to  pay  $10,000,  without  directions  not  to  apply  it  to  any 
other  use.  In  this  state  of  things  by  law  and  the  usage  of  bank- 
ers, they  are  presumed  to  have  knowledge  that  the  deposit  was 
made  for  the  express  purpose  of  paying  it  to  plaintiffs. 

2d.  Defendants  had  no  lien  on  the  funds  of  Schuylers  in  their 
hands,  and  were,  therefore,  bound  to  pay  them  over  upon  their 
order.  1.  The  notes  were  not  due,  and  without  this  defendants  had 
no  lien.  (Cross  on  Lien,  48  marg.)  (a)  No  demand  of  payment  of 
them  had  been  made.  This  was  necessary  to  render  the  notes 
due.  ( Wilson  v.  Litde,  1  Sand.  Law  E.  851 ;  2  Comst.  448 ;  2 
Kent's  Com.  745  and  746,  7th  edition ;  Steams  v.  Marsh  and  an- 
other, 4th  Denio,  227.)  (ft)  If  they  could  be  rendered  due 
without  demand,  and  by  a  simple  operation  in  the  mind  of  the 
holder,  defendants'  acts  must  have  been  such  as  to  show  that  this 
operation  had  taken  place.  Their  acts  show  the  contrary  to  this. 
1.  By  not  indorsing  the  balance  in  the  bank  upon  the  back  of 
one  of  the  notes,  as  they  had  been  in  the  habit  of  doing  with  other 
part  payments.  2.  By  not  selling  the  stock  at  public  or  private 
sale,  as  they  were  authorized  to  do  on  non-payment  of  the  notes. 
8.  By  requiring  the  consent  of  the  Schuylers  before  transferring 
the  securities. 

8d.  They  waived  their  lien  by  taking  a  special  security  for  the 
payment  of  the  loan.  (16  Vesey,  pp.  278  and  279;  6  id,  759; 
Eewiaon  v.  Outhrie,  Bing.  New  Cases,  759 ;  Story  on  Agency, 
§§  854,  862 ;  1  Stephens,  914.) 

If  either  of  the  above  propositions  is  correct,  then  plaintifiB 
were  entitled  to  receive  the  money  upon  the  first  presentation  of 
the  check,  and  are  entitled  to  retain  it,  now  it  is  in  their  pos- 
session. 

n.  The  contract  ought  to  be  rescinded,  because, — 

1st  It  had  its  origin  in  an  attempt  to  get  possession  of  funds 
wrongfully  detained  from  plaintiffs  by  defendants,  as  shown  in 
point  I. 

2d.  It  was  made  upon  a  misrepresentation  of  the  defendants 
that  the  notes  were  due.  This  was  one  of  the  main  incentives  to 
the  contract,  because  (a)  plaintiffs  would  not  have  entered  into  the 
contract  but  to  obtain  possession  of  the  $10,000.     Had  they 
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known  that  the  notes  were  not  due,  they  would  have  enforced 
payment  of  the  money  which  was  their  right,  without  giving  a 
consideration  for  it.  (6)  Plaintiflfe,  being  bankers,  would  not  have 
make  the  arrangement,  had  they  not  supposed  they  could  have 
recovered  their  money  when  they  pleased,  by  selling  the  stock 
without  notice.  This  they  could  not  have  done  if  the  notes  were 
not  due. 

3d.  It  was  made  upon  a  misrepresentation  that  they  held  stock 
in  the  New  York  and  New  Haven  Bailroad  Company  at  seventy, 
when,  in  fact,  they  held  no  such  stock,  but  merely  a  fabricated 
certilicate  which  represented  no  stock.  (See  Mechxmic^  Bank  v. 
New  York  and  New  Haven  Bailroad  Oo, 

D,  Lord  and  B,  D,  SUlimjan^  for  the  defendants,  made  and  aigued 
the  points  following : — 

1.  1.  On  the  80th  June,  1854,  when  R.  and  Gr.  L.  Schuyler  failed, 
they  were  indebted  to  the  Bank  of  Commerce  in  the  balance  of 
$25,000  of  principal,  on  the  two  notes  of  April  6  and  May  6,  of 
which  the  latter  was  for  $16,000,  payable  on  demand  at  the 
bank. 

2.  Demand,  especially  applicable  to  the  latter,  was  in  fact  made 
on  the  30th  of  June,  for  payment  of  these  notes.  (3  Kent's  Com. 
98,  and  note ;  Story  on  Prom.  Notes,  §  29 ;  Neivman  v.  Mofiawk 
Jns.  Oo.,  18  Wend.  268 ;  Cornell  v.  MauMon,  3  Denio,  13 ;  Bailey 
on  Bills,  ch.  9,  p.  201,  Boston  edition,  1836 ;  Field  v.  Nicherson^ 
13  Mass.  131 ;  K  S.  Bank  v.  SmiiJi,  11  Wheat.  171 ;  U.  S.  Bank 
V.  Cameal,  2  Peters,  543 ;  Saunderson  v.  Judge^  2  H.  BlackstoDe, 
509 ;  Ogden  v.  Dcbbin,  2  Hall,  112.)  The  other  note  was  duly 
demanded. 

3.  The  defendants,  having  this  claim  against  R.  &  G.  L.  Schuy- 
ler, had  a  right  to  apply  the  cash  to  their  credit,  on  the  30th  June, 
to  this  note. 

4.  The  check  for  $10,000,  held  by  plaintiffs,  would  form  no  as- 
signment of  the  fund  on  which  it  was  drawn,  until  it  had  been 
accepted  or  paid.    {Chapman  v.  TT/wte,  2  Selden,  412.) 

5.  On  the  presentment  of  the  check  at  1  o'clock  on  29th  June, 
the  drawers  had  not  funds  to  meet  it,  and  it  was  refused  payment 

The  check  was  not  left  with  defendants  as  a  warrant  to  retain 
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moneys  which  B.  &  G.  L.  Schuyler  might  deposit^  but  was  taken 
and  kept  by  the  plaintiflfe ;  on^  which  they  could  have  sued  the 
drawers  as  on  a  dishonored  check. 

6.  When  the  check  was  presented  next,  on  the  1st  July,  the 
defendants  had,  by  right,  appropriated  the  cash  of  the  drawers, 

B.  &  Gr.  L.  Schuyler,  to  the  claim  on  the  notes. 

7.  The  note  for  $15,000,  payable  on.  demand  at  the  bank,  was 
a  legal  ground  on  which  to  claim  the  application  of  the  cash  funds 
of  R.  &  G.  L.  Schuyler,  without  any  actual  demand.  (2  Kent, 
640,  note  C,  641 ;  Cross  on  Lien,  816,  Law  Lib.  v.  18 ;  Davis  v. 
Bowsher,  6  D  &  E,  488 ;  Jourdain  v.  Lefevre^  1  Esp.  66 ;  Bent  v. 
Puller,  5  D  &  E.  494 ;  Chapman  v.  White,  2  Selden,  412.) 

IL  1.  The  defendants  were  mere  bailees  of  the  certificates  of 
stock,  taking  it  bona  fide  to  secure  advances.  They  so  held  it 
subject  to  the  order  of  R.  &  G.  L.  Schuyler,  the  proprietors ;  and 
this  relation  of  the  defendants  to  the  certificates  was  known  to 
the  plaintiffs. 

2.  The  defendants  refused  all  negotiation  in  relation  to  the  cer- 
tificates of  stock,  except  to  have  their  debt  paid  and  the  pledge 
redeemed  by  R.  &  G.  L.  Schuyler,  the  declared  principals. 

3.  The  defendants  did  no  more  than  submit  to  a  payment,  cre- 
ating a  redemption,  procured  by  the  plaintiflfe  on  an  order  of  R 
&  G.  L.  Schuyler,  as  known  owners ;  and  the  amount  the  defend- 
ants received  was  payment  of  a  debt  and  not  the  price  of  a  sale 
or  transfer.  (2  Kent,  577-679 ;  Story's  Bailment,  197 ;  2  Ld. 
Raymond,  915-17.) 

4.  The  payment  was  received  bona  fide  and  without  any  war- 
ranty, deceit,  or  misrepresentation  on  part  of  the  defendants ;  it 
cannot  be  recalled  on  part  of  the  plaintiff,  in  consequence  of  any 
transactions  between  them  and  R.  &  G.  L.  Schuyler. 

5.  Even  had  this  been  a  sale  by  the  defendants  of  the  pledge, 
no  warranty  would  have  been  implied.  {Morley  v.  Attenbarough, 
Welsby,  Hurlston,  and  Gordon,  8  Ex.  Rep.  499;  Chapman  v. 
Speller,  Queen's  Bench,  Feb.  26,  1850 ;  Law  Jour.,  Cases  at  Com. 
Law,  K  S.,  vol.  xix.  part  2,  p.  289 ;  McCoy  v.  Artcher,  8  Barb.  S. 

C.  B.  828.) 

m.  The  certificates  of  stock  received  by  the  plaintiflfe  were 
binding  upon  the  New  York  and  New  Haven  Bailroad  Company, 
and  gave  the  plaintifb  a  right  against  them  to  so  much  stock  or 
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the  value  thereof  for  security  of  their  transaction — ^in  substance 
therefore  there  was  no  failure  of  consideration. 

1.  The  plaintiflfs,  if  they  succeeded  to  the  title  of  the  defend- 
ants, were  bona  fide  purchasers  without  notice. 

2.  The  certificates  in  defendants'  hands  were  signed  by  the 
officer  appointed  by  the  company  to  sign  such  certificates ;  and 
these  were  in  the  form  always  used  by  the  railroad  company  since 
its  organization. 

S.  The  certificates  were  intended  to  be  assurances  to  all  dealeiB 
to  whom  they  should  be  delivered  on  good  consideration,  and 
bound  the  company.  (See  the  printed  assignments  forming  part 
of  the  certificates. 

4.  The  stock  was  recognized  by  a  transfer  on  the  books  of  the 
company,  to  the  defendants. 

5.  The  plaintiffs  have  a  valid  claim  against  the  company  to  the 
extent  of  the  value  of  the  stock,  for  their  advances.  {Davis  v. 
Bank  of  England,  2  Bing.  893;  9  E.  C.  L.  R  44.) 

IV.  The  plaintiffs  have  not  proved  the  certificates  of  stock  in 
question  not  to  be  true  certificates  of  actual  stock. 

1.  There  was  a  parcel  of  550  shares  proved  by  plaintifl[s  to  be 
valid,  placed  to  R  &  G.  L.  Schuyler's  credit  on  ^e  1st  of  Feb- 
ruary, 1854. 

2.  The  same  witness  proves  that  this  parcel  was  the  supply  for 
the  first  transfers  afterwards. 

8.  Prior  to  10th  of  February,  the  date  of  defendants'  certificate 
for  200  shares,  there  was  no  other  transfer,  so  that  the  defendants' 
certificate  of  this  date  was  true — ^and  prior  to  4th  of  March,  the 
date  of  defendants'  certificate  for  170  shares,  the  transfers  were 
(110+15+65  -=)  190  shares,  which,  added  to  the  200  of  defend- 
ants', made  but  390  out  of  550  shares. 

4.  The  stock  certificate  for  170  shares  to  plaintiffs  of  March  4^ 
is  not  shown  to  have  been  issued  before  that  of  defendants'  of 
same  date. 

And  if  this  certificate  had  been  issued  before  that  of  the 
same  date  of  defendants',  still  it  created  only  a  deficiency  of  10 
shares. 

5.  The  plaintiffs'  evidence  as  to  the  falseness  of  the  certificates 
is  wholly  insufficient.  1st.  It  rests  on  the  stock  ledger  account 
alone,  and  this  takes  no  notice  of  certificates  issued  not  returned 
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on  transfers  on  the  books,  although  outstanding  and  transferred 
by  the  indorsed  form  of  aaaigament  2d.  The  plaintiffs  cannot 
claim  that  the  transfer  of  undeniable  stock  shall  be  applied 
to  the  balance  of  over  transfers ;  for,  if  they  deny  the  validity 
of  such  over  transfers  against  the  railroad  company,  the  latter 
have  no  claim  on  any  such  balance;  or,  if  they  admit  such 
validity,  then  the  stock  the  plaintiff  received  from  the  defendants 
is  valid. 

Y.  Plaintiff  claim  that  to  enable  them  to  procure  payment  of 
their  $10,000  check,  they  were  induced  to  advance  the  amount 
which  they  did,  and  take  up  the  note  and  receive  the  stock.  They 
thus  paid $25,384  66 

The  market  price  of  the  stock  when  the  transfer  was 
made  by  defendants  to  plaintiffs  was  81  cents.  Thus, 
if  plaintiff  received  but  360  (instead  of  370)  shares, 
the  same  would  amount  to 29,160  00 


Leaving  a  surplus  to  plaintiff  of  .  .  .  .  $3825  34 
VI.  The  plaintiffs  have  not  shown  that  the  railroad  company 
disclaim  the  stock  in  question.  They  have  shown  no  demand  on 
the  company  to  recognize  it,  or  any  refusal  by  the  company  so  to 
do.  The  action  is,  therefore,  premature.  The  plaintiffe  are  not 
at  liberty  to  volunteer  a  repudiation  of  the  stock  which  the  com- 
pany may  not  see  fit  to  make. 

Vn.  As  between  the  plaintif&  and  defendants,  the  former  had 
better  knowledge  than  the  latter  as  to  the  genuineness  of  the 
stock.  Mr.  Ketchum  (one  of  the  plaintiflfe)  being  a  director  and 
officer  of  the  railroad  company,  and  as  such  being  bound  and 
presumed  to  know  the  state  of  its  affairs.  His  knowledge  charges 
his  partners  with  like  knowledge.  (Angel  on  Corporations,  306 ; 
Verplanck  v.  Merck,  Ins.  Co.^  1  Edwards,  87 ;  Scott  v.  Depeyster^ 
1  Edwards,  513;  Bayless  v.  OmiSj  1  Feame  Miss.  R  175; 
CoUyer  on  Partnership,  §  443 ;  Fulton  Bank  v.  N.  T.  and  Sharon 
Canal  Co.,  4  Paige,  128 ;  Lord  Worthington,  2d  Eden.  303.) 

By  tee  Court.  Bosworth,  J. — ^We  do  not  understand  that 
the  plaintiffs  claim  the  right  to  have  a  new  trial,  on  the  ground 
that  the  facts,  specially  found  by  the  Judge,  before  whom  this  ac- 
tion was  tried,  are  not  warranted  by  the  evidence^    The  practica] 
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question  presented  by  the  appeal  is  this :  Do  the  facts,  found  by 
the  Judge,  and  admitted  by  the  pleadings,  warrant  the  judgment 
appealed  from? 

The  check  of  the  29th  of  June,  1854,  drawn  by  R.  &  G.  L. 
Schuyler,  on  the  defendants,  was  presented  for  payment  about  one 
o'clock,  P.  M.,  of  the  day  of  its  date,  and  payment  of  it  was  re- 
fused. The  refusal  was  justified  by  the  fact,  that  the  drawers  had 
not  then  sufficient  funds  in  bank  to  pay  it  According  to  the 
jGEicts  found,  the  check  was  next,  and  again  presented  to  the  de- 
fendants for  payment,  on  the  Ist  of  July,  before  eleven  o'clock, 
A.  M.,  and  about  that  hour  it  was  returned  to  the  City  Bank, 
from  which  it  had  then  come  to  the  defendants,  and  was  returned 
as  not  being  good. 

In  the  mean  time  the  drawers  had  failed.  The  defendants  knew 
of  such  failure  on  the  30th  of  June,  and  on  that  day  instructed 
their  teller  not  to  pay  any  checks  of  the  Messrs.  Schuyler,  which 
might  be  presented. 

On  the  29th  of  June,  about  six  minutes  before  three,  p.  jr.,  a 
deposit  was  made  with  the  defendants  by  the  Schuylers,  to  their 
credit,  of  $9,000.  This  deposit,  with  the  previous  balance  to 
their  credit,  made  an  amount  a  little  more  than  sufficient  to  pay 
the  $10,000  check.  Unless  these  facts  created  a  right  in  favor  of 
the  plaintiff,  to  have  enough  of  the  deposit  applied  to  pay  the 
check,  when  it  was  last  presented,  and  a  right  of  action  against 
the  defendants,  after  such  refusal  to  pay,  for  the  amount  of  the 
check,  the  plaintiff  do  not  show  that  they  had  a  cause  of  action 
against  the  defendants  at  any  time,  unless  one  accrued  from  the 
subsequent  transactions  had  on  the  1st  of  July,  between  the 
plaintiffs,  the  defendants  and  the  Schuylers. 

We  shall  consider  this  latter  question  first  As  we  read  the 
facts  found,  the  defendants  did  not  represent  that  payment  of  the 
stock  notes  had  been  demanded,  nor  that  they  were  due.  In  an- 
swer to  the  inquiry,  why  the  check  was  dishonored  ?  the  defend- 
ants' cashier,  replied,  "  because  the  bank  had  a  loan  demand  on 
the  drawers,  which  would  absorb  the  whole  amount  of  the  credit 
of  the  firm." 

If  it  would  be  a  material  matter,  in  determining  a  party,  to 
take  a  transfer  of  these  stock  notes,  and  the  collaterals  deposited 
to  secure  the  payment  of  the  money  named  in  them,  that  a  de- 
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mand  of  the  payment  of  them  had,  or  had  not  been  made,  there 
was  no  misrepresentation  with  respect  to  this  point  So,  too,  if 
it  be  conceded,  that  as  matter  of  law,  they  woald  not  beoome 
due,  so  as  to  justify  a  sale  of  the  stock,  until  a  demand  of  pay- 
ment and  refusal  to  pay  them,  there  was  no  misrepresentation  on 
that  point  Whether  payment  had,  or  had  not  been  demanded, 
does  not  seem  to  be  very  important,  regarding  it  merely  as  an 
operative  inducement  to  such  a  transaction  as  occurred.  The 
Schuylers  had  failed.  This  was  known  to  the  plaintiff  as  well  as 
to  the  defendants,  and  payment  could  have  been  demanded  at 
any  moment,  as  they  resided  in  this  city.  The  plaintiff  knew 
that  the  collateral  security  held  by  the  defendants  was  something 
which  the  Schuylers  had  pledged.  They  undoubtedly  supposed 
the  defendants  held  actual  stock,  or  perfect  evidence  of  a  right  to 
it  The  defendants  as  fully  believed  the  same  thing.  But  the 
defendants  did  not  propose,  or  accede  to  any  proposition  to  sell  to 
the  plaintiff  any  stock,  or  the  stock-notes.  When  asked  "  wheth- 
er an  assignment  of  the  securities  would  be  made,  and  the  check 
paid,  upon  the  discharging  the  loan  7"  the  reply  made  by  the  offi- 
cer of  the  bank  was,  "that  they  could  do  nothing  without  the 
consent  or  order  of  Messrs.  Schuylers." 

The  plaintiflfs  then  obtained  a  written  order  from  the  Schuylers, 
upon  the  defendants,  to  deliver  to  the  plaintiffs  three  hundred  and 
seventy  "shares  of  New  Haven  Eailroad  Company  stock,  upon 
their  paying  our  notes,  for  which  said  shares  are  pledged."  By 
what  arrangement  between  the  plaintiffs  and  the  Schuylers  this 
order  was  given,  the  case  does  not  disclose.  Whether  the  plain- 
HSr  bought  the  stock  absolutely  of  the  Schuylers  for  $25,000,  or 
agreed  with  them  to  take  up  the  notes,  on  receiving  a  transfer  of 
the  pledged  stock,  does  not  appear.  But  whatever  the  agreement 
between  those  parties  was,  it  was  an  agreement  relating  to  the 
stock  pledged  by  the  Schuylers  to  the  defendants;  of  its  terms 
the  defendants  knew  nothing,  except  what  Schuylers'  order  of  the 
first  of  July  imports. 

All  the  defendants  wished,  or  could  lawfully  claim,  was  pay- 
ment of  the  $25,000  loan.  That  being  paid,  they  were  willing 
and  could  be  compelled  to  deliver  the  not^  and  the  stock  pledged 
as  security  for  their  payment^  to  any  person  the  Schuylers  might 
designate. 

D.— VL  81 
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The  amount  due  to  the  defendants  waa  paid  by  the  plaintiffs  by 
virtue  of  an  arrangement  between  them  and  the  Schuylere.  The 
defendants  did  not  sell  to  the  plaintiff)  the  notes  or  the  stock.  By 
the  terms  of  the  Schuylere'  order,  the  defendants  were  not  authorized 
to  deliver  the  stock  to  the  plaintiffs,  except  upon  the  condition  of 
the  plaintiffs  paying  the  notes,  and  on  compliance  with  that  con- 
dition they  were  required  to  deliver  it.  K  the  plaintiffs  paid  the 
notes,  then  the  defendants  were  to  deliver  the  stock  which  the 
Schuylers  had  pledged  to  secure  the  notes. 

The  plaintii&  brought  this  order,  and  paid  the  amount  due  on 
the  two  notes,  and  then  the  defendants  delivered,  and  were  bound, 
and  could  have  been  compelled,  to  deliver  this  stock  to  the  plain- 
tiflfe.  The  defendants  made  all  the  delivery  of  which  the  subject 
matter  was  susceptible.  They  delivered  the  evidence  of  a  right 
to  the  stock,  which  was  all  the  delivery  contemplated,  or  which, 
in  the  nature  of  things,  could  be  made. 

The  notes  were  delivered  to  the  plaintiff  with  a  written  in- 
dorsement on  them,  to  the  effect  that  the  defendants  had  "received 
payment  of  Ketchum,  Bogere  &  Bement,  and  delivered  them  the 
securities." 

Under  such  circumstances,  we  do  not  see  why  the  defendants 
should  be  required  to  reimburse  the  $26,000  to  the  plaintiff  If 
tliis  stock,  or  evidence  of  right  to  it,  had  never  been  in  possession 
of  the  defendants,  but  had  passed  directly  from  the  Schuylers  to 
the  plaintif&,  upon  payment,  by  the  latter,  to  the  defendants,  of 
the  $25,000,  we  think  no  such  claim  would  be  urged.  We  do  not 
see  how  the  defendants'  liability  is  varied  by  the  fact  that  the  de- 
fendants, pursuant  to  an  order  from  the  Schuylers,  which  it  was 
their  duty  to  obey,  delivered  the  stock  to  the  plaintiffit,  upon  their 
doing  what  they  had  agreed  with  the  Schuylers  they  would  do,  as 
a  consideration  and  condition  of  such  delivery.  The  plaintiffs  aod 
defendants  severally  acted  in  good  faith.  The  defendants  had  a 
right  to  retain  the  stock  until  the  $25,000  was  paid,  but  they  had 
no  right  to  insist  upon  retaining  it  after  such  payment  was  made. 
Whether  the  defendants,  on  the  facts  then  existing,  could  have  re- 
tained the  $10,000  on  deposit,  as  against  the  plaintiffs,  we  may 
assume  to  be  a  debatable  question,  but  the  defendants,  clearly, 
would  have  no  such  right  after  the  $25,000  was  paid.    In  our 
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opinion,  the  conclusions  of  law,  as  to  this  branch  of  the  case,  upon 
the  facts  found,  are : — 

1st  The  plaintiffs  paid  for  the  Schujlers,  to  the  defendants,  the 
amount  which  the  Schuylers  owed  to  the  latter. 

2d.  Such  payment  was  made  pursuant  to  an  arrangement  be- 
tween the  plaintiffs  and  the  Schuylers,  as  the  principals  and  sole 
contracting  parties. 

8d.  The  delivery  to  the  plaintiflEs,  by  the  defendants,  of  the  se- 
curities, called  stock,  was  in  consequence  of  and  in  obedience  to 
the  order  of  the  Schuylers,  and  by  authority  of  it,  and  was  not  in 
execution  of  any  contract  of  the  defendants,  to  sell  and  deliver  to 
the  plaintiffs  three  hundred  and  seventy  shares  of  stock. 

4th.  The  defendants  were  paid  no  more,  as  a  condition  of  de- 
livering the  stock,  than  it  was  his  right  to  demand,  before  they 
could  have  been  compelled,  by  the  Schuylers  or  any  other  person, 
to  surrender  it. 

6th.  If  the  plaintiffs  paid  this  monej  for  a  consideration  which 
has  failed,  or  by  reason  of  the  suppression  by  the  Schuylers  of 
the  information  that  the  stock  was  false  and  spurious,  their  only 
remedy  is  against  the  Schuylers,  on  whose  account  it  was  paid. 

If  these  views  are  sound,  the  inquiry  whether  an  action  could 
have  been  maintained  by  the  plaintiffs  against  the  defendants  to 
recover  the  amount  of  the  check,  after  it  had  been  presented  for 
payment  on  the  first  of  July,  and  the  refusal  at  that  time  to  pay 
it,  becomes  unimportant  to  the  proper  determination  of  this  ap- 
peal. The  check  has  been  paid  by  the  defendants ;  but,  unless  a 
discrimination  can  be  made  between  this  case  and  Chaprnan  v. 
Whiie  (2  Seld.  Rep.  412),  no  right  of  action  arose  in  favor  of  the 
plaintiffs  against  the  defendants  by  reason  of  the  presentment  of 
the  check  and  the  refusal  to  pay  it.  The  instruments,  ordering 
the  parties  to  whom  they  were  directed,  to  pay  the  sums  named 
in  them,  are  in  the  same  form  in  both  cases.  Both  were  drawn 
on  a  bank.  The  drawer,  in  each  case,  had  moneys  to  his  credit  in 
the  bank  on  which  the  check  or  bill  was  drawn ;  but  in  neither 
case  was  the  deposit  a  special  one.  The  moneys  deposited  in  each 
case,  from  the  time  of  the  deposit,  were  the  property  of  the  de- 
positary. Although  lost,  stolen,  or  burned,  without  any  fault  of 
the  depositary,  the  latter  would  continue  liable  to  the  depositor 
for  the  amount    The  right  of  the  depositor  was  a  mere  chose  in 
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action.  We  do  not  see  why  Chapman  v.  White  is  not  controlling 
on  this  question.  K  it  is,  the  plaintiffs  had  no  right  of  action 
against  the  defendants  for  the  $10,000  at  the  time  the  $25,000 
loan  was  paid,  and  the  securities  pledged  for  the  payment  were 
sarrendered.  Whether,  if  an  assignment  had  been  made  by  the 
Schuylers  to  the  plaintii9&,  on  the  first  of  July,  of  all  claims  of  the 
former  against  the  defendants,  by  reason  of  the  deposits  made  by 
the  Schuylers  with  the  defendants,  and  the  plaintiff  as  such  as- 
signees had  brought  an  action  to  recover  the  sums  deposited,  the 
defendants  could  have  offset  the  notes,  is  a  question  which  does 
not  arise.  No  such  assignment  was  made,  and  the  check  itself 
did  not  operate  as  an  assignment,  or  create  a  lien  on  the  amount 
standing  to  the  credit  of  the  Schuylers,  until  the  check  was  ac- 
cepted or  paid 

But  it  by  no  means  follows,  that  although  no  such  demand  of 
payment  of  the  stock  notes  had  been  made,  as  would  have  au- 
thorized a  sale  of  the  pledged  stock,  that  an  action  would  not 
have  lain,  at  the  suit  of  the  defendants  against  the  Schuylen^ 
upon  the  notes,  nor  that,  if  the  Schuylers  had  sued  the  defendants 
on  the  first  of  July,  to  recover  the  balance  standing  to  their  cicdit, 
that  the  stock  notes  might  not  have  been  set-off.  Notes  payable 
"  on  demand"  are  due  at  their  date ;  interest  accrues,  and  the  statate 
of  limitations  begins  to  run  from  that  day.  They  may  be  sued 
without  a  previous  actual  demand.  It  is  not  apparent  why  the 
Bank  of  Commerce,  if  the  Schuylers  had  assigned  their  claim,  by 
reason  of  their  deposits,  to  the  plain tiflEj,  on  the  first  of  July,  and 
the  latter  had  thereupon  brought  an  action  against  the  bank, 
might  not  have  set-off  the  stock  notes.  The  Schuylers  had  felled 
on  the  30th  June.  The  bank  knew  of  it,  and  on  that  day  sought 
the  Schuylers,  and,  failing  to  find  them,  directed  its  teller  to  pay 
no  more  checks  drawn  by  the  Schuylers.  The  defendants  hare 
done  enough  to  show  their  purpose,  to  insist  on  the  right  to  apply 
the  amount  of  Schuylers'  credit  to  satisfy  pro  ianto  these  notes. 
We  do  not  think  the  Schuylers  could  have  made  an  assignment 
of  their  claim,  by  reason  of  their  deposits  after  that  date,  which 
would  preclude  the  defendants  from  setting-off  the  notes. 

But  although  a  note  is  by  its  terms  due,  yet  property  pledged 
for  its  payment  cannot  be  sold  until  after  payment  has  been  ac- 
tually demanded  and  a  reasonable  time  to  pay  haa  elapsed.   If 
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the  makers  cannot  be  found,  so  that  a  demand  of  payment  can  be 
made  of  them,  a  resort  to  judicial  proceedings  must  be  had  to  au* 
thorize  a  sale.  {Steams  v.  Marsh,  4  Denio  Bep.  227,  280,  and  231 ; 
Wilson  V.  LiUle,  2  Comstock  E.  448.) 

Upon  the  facts  as  found,  we  think  the  conclusion  of  law  is,  that 
no  such  demand  had  been  made  as  would  authorize  a  sale,  on  the 
1st  of  July,  of  the  pledged  property.  K  the  defendants  had  sold 
it  that  day,  the  sale  would  have  been  unauthorized. 

This  view  strengthens  the  conclusions  before  stated^  that  the 
transactions,  which  resulted  in  payment  of  the  loan  and  surrender 
of  the  stock,  were,  so  far  as  they  related  to  such  payment  and  sur- 
render,  matters  as  to  which  the  plaintiff  and  the  Schuylers  were 
the  contracting  parties. 

The  defendants  having  received  no  more  than  was  their  strict 
right,  and  having  received  that  as  a  payment  in  behalf  of  their 
debtor,  and  being  guilty  of  no  fraud,  the  judgment  appealed  from 
should  be  affirmed,  but  not  for  the  reasons  assigned  in  support  of 
it  by  the  learned  Judge  by  whom  it  was  rendered. 

"Woodruff,  J.  (Dissenting.) — ^I  concur  with  my  brethren  in 
their  views  respecting  the  right  of  the  defendants,  upon  the  &ots 
found  in  this  case,  to  refuse  payment  of  the  check  for  ten  thousand 
dollars  held  by  plaintifEs ;  but,  in  regard  to  the  claim  of  the  plain- 
tifiEs  to  relief  &om  the  consequences  of  the  arrangement  made  with 
the  defendants  in  order  to  obtain  the  payment  of  that  check,  I  am 
oonstrained  to  dissent  from  the  opinion  pronounced  herein. 

The  diflference,  however,  between  myself  and  my  brethren  is  not 
so  much  in  respect  to  the  existence  and  soundness  of  the  rule  by 
which  the  case,  in  my  judgment,  ought  to  be  governed,  as  on  the 
question  whether  the  &cts  of  the  present  case  call  for  its  application. 

I  believe  we  are  fully  agreed  that  the  doctrine  of  Courts  of 
of  Equity  is  well  settled,  that  a  mutual  mistake  of  facts  which  are 
material,  which  enter  into  the  consideration  of  the  parties,  and  are 
in  that  sense  a  cause  of  a  contract,  is  a  sufficient  gound  to  avoid  it 

This  general  rule  is  not,  so  &r  as  I  understand,  denied  by  the 
defendants'  counsel. 

Under  such  circumstances,  I  do  not  deem  it  necessary  to  cite 
authorities  to  a  rule  often,  and,  I  may  say  always,  recognized  as 
one  especial  head  of  equity  jurisdiction,  and^  in  appropriate  caseB) 
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acted  upon  with  scarcely  less  freedom  by  courts  of  law,  both 
in  England  and  in  this  country.  (See  1  Story's  £q.  Jur.  §  141 
and  onward,  and  cases  in  notes ;  1  Spence  Eq.  Jur.  p.  632  and 
onward ;  Fonbl.  Eq.  116,  etc.,  120 ;  and  cases  at  law,  in  applica- 
tion of  this  rule,  might  be  greatly  multiplied.  Some  are  cited  in 
the  opinion  of  Mr.  Justice  Hoffman  in  this  case,  at  Special  Term ; 
and  see.  Story  on  Sales,  §  145  and  onward,  and  cases  in  notes;  and 
Story  on  Contracts,  §  419,  etc.,  and  cases  in  notes ;  WUkinson  v. 
JohnsoTij  3  B.  &  C.  Rep.  429 ;  Kelly  v.  Solair,  9  Mees.  and  W. 
Rep.  64,  and  cases  cited ;  Merkle  v.  Hatfield^  2  J.  R  455 ;  Cknal 
Bank  v.  The  Bank  of  Ahany,  1  Hill  Rep.  287.) 

As,  in  my  opinion,  the  plaintiffs  are  entitled  to  relief  upon  the 
doctrine  above  stated,  I  deem  it  also  unnecessary  to  inquire  whe- 
ther, in  strictness,  the  transaction  between  these  parties  was  to  be 
deemed  a  sale  of  stock  by  the  defendants  to  the  plaintiff  or 
whether  there  was  in  the  transaction  an  implied  warranty  of  the 
genuineness  of  the  stock.  Still  less  is  it  necessary  to  impute  to 
the  defendants  any  intentional  misrepresentation  or  want  of  entire 
fSurness  in  their  dealing  with  the  plaintiff 

It  is  sufficient  for  my  purpose  to  take  the  facts  as  found  by  the 
Justice  before  whom  the  action  was  tried ;  and  if  they  show  a  bar- 
gaining between  these  parties — ^a  consideration  moving  to  each  in 
the  arrangement  which  they  had  with  each  other,  and  an  entire 
mistake  or  error  in  regard  to  the  subject  to  which  the  arrange- 
ment related,  and  one  which  vitally  affected  the  contract  as  one 
of  its  inducements,  the  general  rule  above  stated  seems  to  me  to 
require  that  the  contract  be  rescinded,  and  the  parties  be  restored 
to  the  position  in  which  they  were  before  it  was  made ;  and  this 
accords  with  what  I  cannot  but  claim  to  be  eminently  just. 

The  inquiry,  therefore,  which  I  deem  it  alone  necessary  to  con- 
sider, is,  whether  the  feicts  found  establish  a  case,  within  the  rule 
referred  to  ? 

The  very  basis  and  ground  of  the  negotiation  (so  far  as  related 
to  stock)  was,  that  the  defendants  held  370  shares  of  stock  in  the 
New  York  and  New  Haven  Railroad  Company. 

This  was  the  distinct  and  unqualified  representation  of  the  de- 
fendants to  Mr.  Bement.  No  certificate  was  produced  or  exhibited ; 
no  confidence  in  any  other  title  than  that  of  the  defendants  was 
directly  or  impliedly  invited 
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In  truth,  at  that  very  time,  whatever  evidence  of  title  was  in 
the  possession  of  the  defendants,  represented,  not  that  Schuyler, 
but  that  the  defendant  as  president,  or  the  bank,  was  the  holder 
of  870  shares  of  such  stock,  in  precise  accordance  with  the  repre- 
sentation made  to  Mr.  Bement. 

However  honestly  the  representation  was  made,  that  represent- 
ation was  the  starting  point  in  the  negotiation  which  ensued ;  it 
was  in  mutual  belief  that  there  was  stock,  real  stock,  and  just 
870  shares  thereof,  that  the  parties  treated  together  on  the  subject 

In  that  mutual  belief,  and,  as  the  result  has  shown,  under  that 
mutual  mistake,  in  regard  to  a  matter  that  formed  the  inducement 
to  Mr.  Bement,  and  the  only  inducement  to  what  followed,  what 
was  done? 

"  An  arrangement  was  made"  between  them,  subject  only  to 
the  consent  of  the  Messrs.  Schuylers,  for  the  payment  to  the  de- 
fendants, by  the  plaintiffs,  of  $25,000,  and  the  transfer  to  the 
plaintiffs,  in  consideration  thereof,  of  the  870  shares  of  stock,  and, 
as  a  consequence  resulting  from  this  arrangement,  (the  whole  sum 
due  to  the  bank,  the  defendants,  being  paid  to  them,)  the  amount 
of  the  check  held  by  the  plaintiffs,  being  then  on  deposit,  would 
be  relieved  from  any  claim  of  the  defendants,  could  properly  be 
paid,  and  would  be  paid. 

Here,  then,  was  a  mutual  mistake,  and  an  arrangement  founded 
therein.  It  was  a  mistake  in  a  particular  vital  to  the  transaction. 
I  need  not  pause  to  argue  that,  had  the  actual  character  of  the 
stock  been  known,  the  plaintiffs  would  not  have  consented  to  it, 
and  the  defendants  would  not  have,  for  a  moment,  supposed  such 
an  arrangement  possible. 

Was  there  a  consideration  moving  between  the  parties,  preju- 
dicial to  the  plaintiffs  and  beneficial  to  the  defendants  ?  The  an- 
swer is,  unhesitatingly  and  incontrovertibly,  yes,  both. 

The  plaintiflfe  parted  with  their  money.  The  defendants  re- 
ceived full  satisfaction  of  their  claims.  Assuming,  for  the  pur- 
pose of  this  last  inquiry,  that  the  stock  was  all  that  the  parties 
believed  it  to  be,  still  there  was  consideration,  and  a  consideration 
beneficial  to  the  defendants,  in  this  arrangement;  they  received 
certain  payment  True,  they  supposed  the  debt  well  secured; 
and,  if  the  stock  was  genuine,  they  had  good  reason  for  their  be- 
lief; nevertheless,  there  was  benefit  to  them  in  the  actual  payment^ 
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which  at  once  relieved  them  from  all  the  possible  hazards  of 
depreciatioii  in  yalae,  or  other  event  which  could  affect  their 
position. 

Besides,  when  the  relation  which  the  plaintiff  and  the  defend- 
ants at  that  moment  bore  to  each  other  is  taken  into  view,  the  con- 
sideration and  the  motives  prompting  this  arrangement  become 
even  more  important 

The  plainti£&  held  a  check  of  $10,000,  drawn  by  the  Schnyleis 
npon  the  defendants.  It  was  drawn  on  the  29th  daj  of  cfune, 
and  an  actual  deposit  was  on  that  day  made  by  the  Schuylers^ 
sufficient  to  make  their  account  good — ^the  balance  to  the  credit 
of  the  Schuylers  was  sufficient  for  its  payment.  In  the  negotia- 
tion referred  to,  the  plaintiffs  were  actually  claiming,  that,  al* 
though  nothing  was  said  by  the  Schuylers,  on  making  the  deposit, 
amounting  to  a  specific  appropriation  of  the  money,  with  the 
defendants'  assent,  to  this  particular  check,  yet  that  the  deposit 
was  in  £^u^t  made  for  the  very  purpose  of  meeting  the  check,  and, 
therefore,  that  the  plaintiffs  were  entitled  to  have  that  check  paid, 
and  the  defendants  had  no  right  to  withhold  that  money ;  and 
farther,  that  the  defendants  had  no  right  to  appropriate  that 
money  to  the  payment  of  the  notes  which  they  held. 

Now,  although  we  are  of  opinion,  as  already  suggested,  that,  in 
point  of  law,  this  claim  of  the  plaintiff  could  not,  upon  the  &cts 
proved  on  the  trial,  have  been  sustained,  still  such  was  the  claim 
urged  upon  the  defendants  then  and  forcibly  urged  by  the  plain- 
tiffs' counsel  down  to  this  time.  It  was  at  the  time  of  the  nego- 
tiation an  existing,  pressing  claim,  and  a  claim  of  such  importance 
and  plausibility  that  it  might  very  properly  enter  into  the  con- 
sideration of  the  parties ;  and  by  the  arrangement  then  made  that 
claim  was  fully  adjusted  and  the  defendants  were  relieved. 

The  circumstance  that,  if  that  claim  had  been  litigated,  we  are 
of  opinion  that  the  plaintiffs  must  have  failed,  does  not  change  the 
aspect  of  the  case  in  this  respect  The  very  purpose  of  all  arrange- 
ments, of  this  description,  is  to  avoid  controversy  and  litigation. 

There  was,  then,  in  the  arrangement  then  agreed  upon,  a  con- 
sideration on  both  sides — ^a  benefit  to  the  defendants,  a  prejudice 
to  the  plaintiff ;  that  is  to  say,  a  parting  with  their  money  upon 
the  chance  of  realizing  it  again,  on  the  mutual  assumption  that 
the  stock  was  the  genuine  stock  of  the  railroad  company. 
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What  then  remained  to  be  done?  The  consent  of  the  Schuy* 
lers  was  to  be  procured.  Not  because  any  benefit  was  to  result 
to  the  Schuylers.  Not  because  it  was  supposed  that  this  was  im- 
posing upon  the  plaintiff  any  further  actual  burden,  but,  simply, 
that  it  might  not  be  in  the  power  of  the  Schuylers,  afterwards,  to 
say  to  the  defendants,  you  have  dealt  with  the  securities,  pledged 
by  US  with  you,  as  if  they  were  your  own,  without  our  assent ; 
in  other  words,  to  relieve  the  defendants  from  any  liability  to  the 
Schuylers  in  regard  to  the  transactions 

The  consent  was  procured  in  the  form  of  a  distinct  direction  to 
the  defendants  to  do  what  they  had  arranged  to  do,  subject  to  such 
consent 

It  is  not  warranted  by*  any  facts  found,  and  it  seems  to  me  to 
do  violence  to  the  character  of  the  transaction  as  it  appears  upon 
the  evidence,  or  finding  of  the  Judge,  to  say  by  way  of  supposi- 
tion, or  even  to  imagine  that  this  consent  was  the  result  of  a  ne- 
gotiation between  the  plaintiffs  and  the  Schuylers,  by  which  the 
plaintiffs  became  purchasers  of  the  stock  from  them,  or  that  it 
was  any  thing  whatever  other  or  more  than  the  procurement  of 
the  Schuylers'  assent,  such  as  the  defendants  deemed  reasonable 
for  their  own  protection  as  against  the  Schuylers — ^an  assent  to  an 
arrangement  already  made,  only  subject  to  such  assent— one  which 
did  not  in  any  wise  prejudice  the  Schuylers — one  for  assenting  to 
which  they  could  not,  upon  any  equitable  ground,  ask  to  be  paid 
one  penny,  and  which  they  had  no  apparent  moti veto  disapprove. 

Under  such  circumstances,  it  seems  to  me  that  it  would  be  do- 
ing violence  to  the  obvious  character  of  the  transaction,  to  place 
any  stress  upon  the  idea  that  possibly  the  negotiation  between  the 
plaintiff  and  the  Schuylers  proceeded  upon  a  sale  from  the  latter 
to  the  former,  which  converted  the  transaction  into  a  dealing  be- 
tween the  plaintifik  and  the  Schuylers  in  respect  to  this  stock. 
Nothing  indicates  that  such  was  the  actual  fact,  and  if  there  was 
any  such  dealing  it  should  have  been  proved  by  the  defendants. 

But  more  than  this,  if  the  Messrs.  Schuylers  had  been  brought 
into  the  presence  of  both  the  parties,  and  had  united  with  the  de- 
fendants in  their  representation  that  three  hundred  and  seventy 
shares  of  stock  were  held  by  the  latter — deceiving  alike  both 
the  plaintifEs  and  the  defendants — and  thereupon  the  plaintiff 
had  advanced  their  money  to  the  defendants,  I  cannot  perceive 
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that  the  claim  of  the  plainti£&  to  be  reinstated  in  their  former 
position  would  be  less  strong.  The  consideration  moving  be- 
tween the  plaintiffs  and  the  defendants  would  still  be  precisely 
the  same,  and  the  position  of  the  parties  would  be  simply  this : 
the  fraud  of  the  Schuylers  has  induced  the  mutual  mistake  under 
which  the  defendants  have  obtained  the  plaintif^^  money.  Both 
the  plaintiffs  and  the  defendants  acted  imder  the  belief  that  they 
were  dealing  with  actual  stock.  Each  knew  that  the  other  was 
so  dealing. 

In  this  connection  it  is  of  some  materiality  to  add,  that  up  to 
the  very  close  of  the  transaction,  stock  was  the  subject  of  the 
treaty.  The  plaintiffs  were  acting  under  the  defendants^  repre- 
sentation that  they  held  stock,  and  when*the  evidence  of  title  was 
produced  it  was  in  the  name  of  the  defendants ;  it  had  been  trans- 
ferred previously  to  them,  and  the  certificate  imported  title  in  them. 
In  this  respect,  it  is  not  liable  to  the  suggestion  that  the  plainti& 
were  dealing  with,  or  received,  or  placed  their  reliance  ujx>n  a 
certificate  that  Bobert  Schuyler  had  stock.  They  acted,  and,  as 
between  these  parties,  they  were  warranted  in  acting,  upon  the 
double  representation  that  the  defendants  had  title  to  so  much 
stock. 

It  was  urged  that  the  plaintiffs  knew  that  they  were  dealing 
with  pledgees  who  had  received  the  supposed  sureties  from  the 
Messrs.  Schuylers,  and  that  in  the  whole  transaction,  and  especially 
in  requiring  the  assent  of  the  latter,  they  clearly  indicated  that 
they  consented  to  do  nothing,  and  that,  in  truth,  they  did  do 
nothing,  but  transfer  to  the  plaintiffi  such  interest  and  such  prop- 
erty as  they  had. 

Doubtless  they  might  have  so  guarded  their  act,  by  reservations 
or  qualifications,  as  to  have  rested  safely  in  this  view  of  the  subject 
But  be  it  observed  that  this  is  not  a  mere  question  of  warranty; 
the  right  of  rescision  on  the  ground  of  mutual  mistake,  and  the 
right  to  rescind  for  a  breach  of  warranty,  are  not  coincident  Here 
the  thing  in  regard  to  which  the  parties  supposed  they  were  deal- 
ing had  no  existence.  The  plaintiffs  were  not  buying  a  certifi- 
cate, they  were  not  proposing  for  a  transfer  of  a  certificate,  down 
to  the  moment  of  closing  the  transaction  they  saw  no  certificate. 
Stock,  and  nothing  else,  was  the  subject  of  which  they  treated. 

But  suppose  a  pledgee,  either  in  pursuance  of  his  power  to  sell 
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the  pledge  for  the  satisfaction  of  his  claim,  or  by  the  express  assent 
of  the  pledgor,  offers  at  public  sale  one  hundred  sacks  of  wheat, 
and  even  announces  that  he  sells  only  his  right,  title,  and  interest 
therein  as  pledgee,  and  that  the  pledgor  has  assented  to  the  sale — 
but  he  nevertheless  calls  the  subject  of  the  sale  one  hundred  sacks 
of  wheat — ^and  on  such  sale  he  receives  the  money  of  the  pur- 
chaser, who,  when  the  sacks  are  delivered,  finds  their  contents 
not  wheat  but  some  other  article,  it  is  not,  I  presume,  doubted 
that  the  purchaser  may  recover  back  his  money.  Now,  although 
the  transaction  under  consideration  may  not  have  been  in  fact, 
and  may  not  have  been  regarded  by  the  parties  as  a  sale,  it  is  not 
apparent  to  my  mind  that,  in  the  principles  affecting  the  right  to 
rescind  the  arrangement,  there  is  any  thing  which  makes  this  case 
in  that  respect  to  differ  from  the  other. 

In  this  view  of  the  subject,  I  regard  it  as  of  no  importance  that 
when  the  transaction  was  closed,  the  defendants  wrote  upon  the 
notes,  for  which  they  held  as  security  the  supposed  stock,  a  receipt 
in  form,  acknowledging  payment  from  the  plaintiff,  and  so  de- 
livered them  to  the  plaintiffs.  This  fact  does  not  appear  by  the 
finding  of  the  court,  but  it  was  proved  without  contradiction,  and 
we  may  probably  be  at  liberty  to  notice  it.  The  only  effect  of 
this  upon  the  plaintiffs'  rights,  as  against  the  Schuylers,  was  that 
their  claim  on  the  Schuylers  would  be  for  so  much  money  paid  to 
their  use,  and  for  this  they  would  hold  the  supposed  stock.  And, 
on  the  other  hand,  on  a  rescision  of  the  transaction,  the  defendants, 
by  the  very  facts  here  found,  would  be  remitted  to  their  original 
rights,  according  to  the  very  terms  of  the  notes  themselves. 

Again,  the  defendants  are  not  prejudiced  by  a  rescision  of  the 
transaction ;  within  ten  days,  the  fraud  of  the  Schuylers  being  dis- 
covered, the  plaintiffs  offered  back  the  supposed  stock.  No 
change  had  occurred  in  the  position  of  the  parties.  No  insolvency 
had  intervened,  for  the  insolvency  of  the  Schuylers  was  prior  to 
the  arrangement;  and  the  full  restoration  of  the  defendants  to 
their  original  position  was  the  immediate  effect  of  the  return  of 
the  securities  to  them,  in  view  of  the  discovery  of  the  fraud  which 
was  then  apparent. 

I  have  only  to  add  that,  in  my  conclusion,  I  concur  with  that 
of  the  Judge  at  Special  Term,  in  regard  to  the  plaintiflfe'  right  to 
rescind  this  transaction,  a  conclusion  of  law  which  he  did  not  deem 
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applicable,  because  he  deemed  the  stock  valid,  though  of  less  7al* 
ue  than  the  parties  supposed.  The  plaintiffs,  in  mj  opinion,  did 
not  obtain  that  for  which  they  treated — ^thej  did  not  receive  that 
which  the  defendants  supposed  they  were  giving.  Both  partieB 
acted  under  a  total  misapprehension  in  regard  to  the  subject  to 
which  the  arrangement  related,  induced,  it  is  true,  by  the  fraud 
of  another,  but  that  was  a  fraud  which  had  already  been  efibctaal 
to  deceive  the  defendants,  and  had  wrought  all  the  prejudice  it 
could  effect  upon  them ;  and  it  was  none  the  less  a  mistake  be* 
cause  it  originated  in  such  a  fraud. 

The  mutual  error  was  in  a  particular  vitally  affecting  the  traofr 
action,  and  but  for  the  error  the  plaintiffs  would  have  in  Dowise 
consented  to  it 

In  my  judgment,  the  case  is  within  the  rule  requiring  a  resto 
ration  of  the  parties  to  their  former  position,  and  that  the  ddend- 
ants  should  be  adjudged  to  restore  the  money  received,  with  in- 
terest, and  receive  back  the  supposed  securities.  This  seems  to 
me  to  accomplish  what  is  most  obviously  just. 

The  reciprocal  obligations  of  the  plaintiff,  to  restore  also  the 
$10,000  paid  upon  the  check,  make  it  only  necessary  to  adjustthe 
balance  at  $15,000,  and  interest,  to  be  repaid  by  the  defendants. 


Eddy  v.  Jump,  impleaaed. 

Wben  the  indoreor  of  a  note  reeidee  in  the  place  where  it  must  be  presented,  bbA 
payment  of  it  demanded,  notice  to  the  indorsor,  as  the  general  rule,  most  be 
served  on  him  personally,  or  by  leaving  it  at  his  rettdence  or  place  of  basioea 
The  only  exceptions  are  that,  -when  the  indorsor  lives  in  the  same  dty  or  to«B 
in  which  ^presentment  and  demand  must  be  made,  but  at  some  point  remote 
from  the  place  of  presentment,  between  which  there  is  a  oommunieatioD  by 
mail,  the  notice  may  be  served  by  mailing  it  to  him,  directed  to  him  at  a  ^oA- 
office  where  he  usually  receives  his  lettei-a  and  papers. 

(Before  Boswobth  and  Hoffman,  J.J.) 
February  8;  February  21,  1867. 

The  fiwts  of  the  case,  and  the  manner  in  which  the  questions 
decided  arose,  are  briefly,  but  fully,  stated  in  the  opinion  of  the 
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court    The  action  was  tried  in  Novemberj  1856,  before  Chief- 
Justice  Oakley  and  a  jury. 

WiOiaLm  Norton^  for  plaintiflt 

Alexander  P,  Sharp^  for  defendant 

By  the  Coubt.  Bosworth,  J. — ^The  defendant,  Jump,  is  sued 
as  indorsor  of  two  several  promissory  notes.  The  only  question 
is,  whether  the  notice  of  presentment  for  payment  and  of  non- 
payment was  so  served  as  to  charge  him  as  indorsor. 

Each  note,  by  its  terms,  was  payable  at  the  American  Exchange 
Bank  in  this  city.  Jump  resided  at  No.  88  Avenue  D,  in  this 
city.  The  notices  of  protest  were  served  by  depositing  them  in 
the  post-office  in  this  city,  directed  to  him  at  No.  88  Avenue  D, 
city  of  New  York,  and  paying  the  postage  thereon. 

There  was  no  evidence  that  Jump  actually  received  it,  nor  of 
any  act  done  to  secure  a  delivery  of  it  to  him  except  that  already 
stated. 

The  Judge  who  presided  at  the  trial  directed  a  verdict  to  be 
entered  for  the  plaintiff,  subject  to  the  opinion  of  the  court  at 
General  Term,  upon  the  question  of  law,  whether  that  was  a  good 
service,  or  whether  the  notice  should  have  been  served  on  the  de- 
fendant personally,  or,  if  he  could  not  be  found,  by  leaving  it  at 
his  residence  or  place  of  business,  with  liberty  to  the  court,  at 
General  Term,  to  dismiss  the  complaint  if  so  advised. 

When  the  indorser  resides  in  the  same  place  where  the  present- 
ment or  demand  must  be  made,  the  general  rule  is,  that  notice  to 
the  indorser  must  be  served  on  him  personally,  or  by  leaving  it 
at  his  residence  or  place  of  business. 

The  only  exceptions  to  this  rule  are,  that  when  the  indorser 
lives  in  the  same  town  or  city  in  which  the  demand  must  be  made, 
but  at  some  point  remote  from  the  place  of  presentment,  between 
which  there  is  a  communication  by  mail,  the  notice  may  be  served 
by  mailing  it  to  him,  directed  to  him  at  a  post-office  where  he 
usually  receives  his  letters  and  papers. 

In  this  case,  so  far  as  the  evidence  given  justifies  any  conclu- 
sion, the  notice  was  not  deposited  to  be  forwarded  to  the  defend- 
ant by  mail  to  some  post-office,  nearer  his  residence  than  the  place 
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of  presentmeDt,at  which  he  usually  received  his  letters  and  papeis^ 
but  to  remain  there  until  called  for. 

This  case,  therefore,  presents  precisely  the  same  question  which 
was  decided  in  Ireland  v.  Kipp^  (10  J.  R.  490,  and  11  id.  231,) 
without  any  fact  being  pn)ved  to  bring  it  within  the  exceptions 
to  the  general  rule,  that  the  service  of  the  notice  must  be  personal 
when  the  place  of  presentment  and  that  of  the  residence  of  the  in- 
dorser  are  the  same. 

In  Ransom  v.  Mack^  (2  Hill,  587-690,)  the  rule  is  stated  thus: 
"  Whether  mail  service  is  good  or  not  does  not  depend  upon  the 
inquiry,  whether  the  person  to  be  charged  resides  within  the  same 
legal  district,  but  upon  the  question,  whether  the  notice  may  be 
transmitted  by  mail  from  the  place  of  presentment,  or  demand,  to 
another  post-office  where  the  drawer  or  indorser  usually  receives 
his  letters  and  papers?"  (See  The  Montgomery  County  Banky. 
Marsh,  8  Seld.  481.) 

In  Bowling  v.  Harrison,  (6  How.  U.  S.  R  248,)  substantially 
the  same  rule  was  declared. 

The  service  of  the  notice  proved  to  have  been  made,  was  in- 
sufficient to  charge  the  defendant,  as  indorser,  and  the  complaint, 
pursuant  to  the  stipulation  contained  in  the  case,  must  be  dis- 
missed, unless  the  plaintiff  elects  to  have  a  new  trial,  which  is 
granted  on  his  paying  the  costs  of  the  trial  and  of  the  subsequent 
proceedings.  The  election  to  be  made  on  settling  the  order,  so 
that  it  may  be  entered  in  conformity  with  such  election. 


PeCKHAM  v.   LeaRY  &  DlMONB. 

When  a  plaiDtiif  b«coines  the  grrnntee  and  owner  of  |H*emi8eis,  at  the  time  i>cco{ned 
by  the  defendants,  under  an  unsealed  and  unexpired  lease,  at  a  specified  son 
per  annum,  and  becomes  such  owner,  and  an  assignee  of  such  lease,  with  the 
assent  of  such  tenants,  and  they  continue  to  occupy  the  premises  after  notice  of 
such  facts,  and  that  the  plaintiff  is  tlieir  landlord,  and  without  objection,  the 
plaintiff  can  recover  for  subsequently  accruing  rent,  on  a  complaint  whieh 
merely  states  that  he  is  owner  of  the  premises,  and  that  the  defendants  occu- 
pied theui  at  their  request  and  by  his  permission,  and  that  the  use  of  them  ia 
worth  $284.14.  But  he  cnn  only  recover  at  the  rate  specified  in  the  lease  under 
which  the  defendants  entered.    And  they  cannot  set-off  against  rent  Memlnf 
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rabsequeDt  to  their  assent  to  occupy,  as  tenants  of  the  plaintiff,  a  debt  dae  to 
them  prior  thereto^  from  their  lessor. 

It  is  not  error  to  admit,  alter  a  plaintiff  has  rested  and  the  defendant  has  entered 
on  his  defence,  proof  of  a  caase  of  action,  in  support  of  Ti^hich  no  evidence  had 
been  given  -when  the  plaintiff  rested,  when  the  defendant  is  not  thereby  prejit- 
diced  in  establishing  any  defence  he  may  have  thereto. 

The  defendants,  having  assented  to  occupy,  as  tenants  of  the  plaintiff,  after  notico 
to  them  that  he  was  the  assignee  of  the  lease  under  which  they  were  occupy- 
ing, they  cannot  litigate  the  question  whether  the  lease  was  assigned  to  the 
plaintiff  with  intent  to  defraud  the  creditors  of  their  lessor.  A  creditor  at  large 
is  not  in  a  poeition  to  litigate  that  question. 

(Before  Boswobth  and  HorncAv,  J.J.) 
February  9;  February  21,  1867. 

This  action  was  tried  in  February,  1856,  before  Mr.  Justice 
Woodruff,  and  a  jury.  The  plaintiff  recovered  a  verdict,  on  which 
judgment  was  entered,  and  from  that  judgment  the  defendants 
appealed  to  the  General  Term. 

The  facts  are  fully  stated  in  the  opinion  of  the  court 

J.  E.  Parsons^  for  plaintiff. 
John  Oraham,  for  defendants. 

By  the  Coubt.  Boswobth,  J. — The  complaint  alleges  that 
the  plaintiff  is  the  owner  of  certain  premises,  particularly  de- 
scribed ;  that  the  defendants,  at  their  request,  and  by  permisssion 
of  the  plaintiff,  occupied  them  from  the  1st  of  February  to  the 
1st  of  May,  1865,  and  that  the  use  of  them  was  worth  the  sum 
of  $284.14. 

2d.  That  plaintiff  furnished  and  delivered  sand  to  the  de- 
fendants, on  their  agreement  to  pay,  at  the  rate  of  $3  per  week ; 
that  for  this  $35.50  was  due. 

8d.  That  plaintiff  carted  mud  and  dirt  from  the  premises,  on 
defendants'  agreement  to  pay  the  usual  and  customary  price,  and 
that  these  services,  at  that  rate,  amounted  to  $26.62. 

The  answer  puts  in  issue,  the  allegations  of  the  complaint,  as  to 
plaintiff  being  the  owner,  and  as  to  occupying  under  him ;  and 
then  states,  that  defendants  occupied  the  premises,  under  a  lease 
in  writing,  not  sealed,  executed  to  them  by  one  Austen  B.  Trow- 
bridge ;  and  that,  so  far  as  they  know,  he  is  the  only  landlord  to 
whom  they  are  responsible. 
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That  Trowbridge  owes  them  $136.81,  which  they  claim  to  set-oflf 
against  the  rent. 

It  also  puts  in  issue  the  allegations  as  to  famishing  sand,  and 
oarting  mud  and  dirt. 

The  evidence  shows  that  the  plaintiff  became  the  owner  of  the 
premises  in  December,  1854. 

Andrews  &  Gildersleeve,  the  plaintiff's  grantors,  owned  the 
premises  prior  to  the  28d  of  September,  1852,  the  date  of  the 
lease  from  Trowbridge  to  the  defendants ;  that  is,  they  owned  the 
premises,  so  far  as  the  paper  title  dLscloses  the  true  ownersL 
Trowbridge  occupied  the  premises,  covered  by  the  deeds  to  the 
plaintiff,  under  an  agreement  between  him  and  Gildersleeve  k 
Andrews.  The  premises  in  question  are  but  a  small  part  of  those 
bought  by  the  plaintiff  of  Gildersleeve  &  Andrews. 

Trowbridge,  while  thus  occupying  them  under  Gildersleeve  & 
Andrews,  leased  to  the  defendants,  by  an  unsealed  lease,  dated  the 
28d  of  September,  1852,  the  premises  in  question,  for  five  years 
from  the  first  of  October  following,  at  the  yearly  rent  of  $1075, 
payable  quarterly.  The  defendants  occupied  under  that  leasa 
The  defendants  were  notified  by  Gildersleeve,  in  the  presence  of 
the  plaintiff,  prior  to  the  first  of  February,  1855,  that  the  plaintiff 
was  their  landlord.  Trowbridge  had  no  interest  in  the  premises 
which  authorized  him  to  give  a  valid  lease  for  the  term  for  which 
he  leased  to  the  defendants.  Trowbridge  does  not  appear  to  have 
claimed  any  rent  of  the  defendants,  or  any  right  to  any  that  ac* 
crued  after  the  first  of  February,  1855. 

By  a  writing,  indorsed  on  a  counterpart  of  the  lease  from  Trow- 
bridge to  the  defendants,  reciting  that  the  plaintiff  had  purchased 
the  premises,  thereby  demised  from  the  former  owners,  and  signed 
by  Trowbridge,  Gildersleeve  &  Andrews,  they  severally  assigned 
the  lease  to  the  plaintiff,  and  all  their  right,  title,  interest,  daim, 
and  demand  therein  and  thereunder.  That  writing  is  dated  the 
15th  of  May,  1855. 

This  evidence  established  a  legal  title  in  the  plaintiff,  and  that 
he  was  the  owner  of  the  premises  during  the  whole  period  for 
which  the  plaintiff  sought  to  recover;  that  the  defendants  actu- 
ally occupied  under  the  lease  executed  to  them  by  Trowbridge ; 
that  they  were  informed  before  the  1st  of  Febniary,  1855,  that 
the  plaintiff  was  henceforth  their  landlord.    To  this  no  obj^ti^A 
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was  made,  and  to  that  change  they  must  be  deemed  to  have 
assented.  The  plaintiff  having  proved  these  facts,  and  the  value 
of  the  use  of  the  premises,  rested. 

The  defendants  moved  for  a  nonsuit,  on  the  sole  ground,  that 
the  plaintiJOf  having  shown  the  existence  of  a  lease  from  Trow- 
bridge  to  the  defendante,  for  the  period  of  five  years,  and  that  it 
not  appearing  that  the  lease  was  not  sealed,  the  plaintiff  oould  not 
recover,  (if  at  all)  under  the  statute,  for  use  and  occupation,  with- 
out first  showing  whether  or  not  the  lease  was  by  deed. 

The  court  overruled  the  objection,  The  defendants  excepted, 
and  entered  upon  their  defence.  The  defendants  then  produced 
and  proved  the  lease,  and  it  was  unsealed. 

The  plaintiff  when  he  rested,  had  given  no  evidence  in  support 
of  the  second  or  third  cause  of  action,  but  subsequently  gave 
evidence  tending  to  establish  them,  by  his  cross-examination  of 
defendants'  witnesses. 

The  defendants  objected  and  excepted  to  the  admission  of  this 
evidence,  on  the  ground  that  as  the  plaintiff  had  given  no  evi- 
dence in  support  of  these  claims  before  he  rested,  he  could  not  be 
allowed  to  give  such  evidence  after  the  defendants  had  entered 
upon  their  defence.  The  defendants  proved  that  Trowbridge  was 
indebted  to  them  anterior  to  the  1st  of  February,  1856,  to  an 
amount  between  $100  and  $200.  But  there  was  no  attempt  to 
prove  any  agreement  between  them  that  it  should  be  applied  in 
payment  of  rent  thereafter  to  accrue  under  the  lease.  They 
claimed  the  right  to  have  this  indebtedness  applied  upon  this  rent 
The  right  to  so  apply  it,  was  based  on  the  theory,  that  the  prem- 
ises really  belonged  to  Trowbridge,  and  that  he  had  made  use  of 
Gildersleeve  &  Andrews,  and  of  the  present  plaintiff,  to  cover 
up  and  conceal  that  interest,  by  vesting  the  paper  title  in  them. 

Most  of  the  exceptions  taken  by  the  defendants,  to  the  rejection 
of  the  evidence  offered  by  them,  are  attempted  to  be  sustained, 
upon  the  idea,  that  upon  the  trial  of  this  action,  the  defendants 
were  entitled  to  the  same  range  of  examination,  that  would  be 
allowed  in  a  proceeding  to  set  aside  these  conveyances  for  fraud, 
and  to  establish  the  fact  that  Trowbridge  was  the  real  owner. 

All  the  objections  taken  by  defendants'  counsel,  may  be  dis- 
posed of  by  a  few  general  propositions. 

The  evidence  was  satisi^ctory  that  the  plaintiff  was  owner  in 
D.—TL  82 
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fee  of  the  premiflcs.  The  defendants  occupied  the  premises  Tinder 
a  special  agreement  between  them  and  Trowbridge.  From  and 
prior  to  the  Ist  of  February,  1855,  down  to  and  until  after  the  1st 
of  May,  1855,  they  occupied,  under  an  implied  agreement  be- 
tween them  and  the  plaintiff^  that  henceforth  they  should  occapj 
as  tenants  of  the  plaintiff,  and  upon  the  terms  of  their  lease  from 
Trowbridge,  as  to  the  rate  of  compensation. 

The  statute  authorizes  an  action  for  use  and  occupation,  as  well 
when  the  defendants  occupy  under  an  implied  agreement  between 
them  and  the  plaintiff,  as  when  they  occupy  under  a  special 
agreement  {Osgood  v.  Dewey ^  13  J.  R  240 ;  McKeon  v.  WJi^^, 
8  Hill,  452 ;    1  Eevised  Statutes,  748,  §  26.) 

Under  the  present  system,  the  plaintiff  states,  according  to  the 
actual  truth  of  the  case,  facts  which  entitle  him  to  recoyer. 
When  there  is  no  material  variance  between  the  facts  as  alleged 
and  proved,  he  cannot  be  non-suited,  if  he  proves  fects  suflScient 
to  constitute  a  cause  of  action.  The  lease  having  been  ratified  by 
the  plaintiff,  so  fieir,  at  least,  as  to  permit  further  occupation  at  the 
rate  of  compensation  fixed  by  it,  the  plaintiff  was  limited  in  his 
recovery  to  that  sum.  There  was  no  variance  between  the  plead- 
ings and  proo&. 

It  was  entirely  discretionary  with  the  Judge,  whether  he  would 
allow  the  plaintiff,  after  having  rested,  to  prove  the  small  demands 
constituting  his  second  and  third  causes  of  action.  There  was  no 
proof  of  its  operating  as  a  surprise  upon,  or  prejudicially  to  the 
defendants. 

It  is  quite  clear,  that  rent  which  accrued  for  the  use  and  occu- 
pation by  the  defendants  of  the  premises,  aft:er  the  plaintiff  became 
the  owner  of  them  in  fee,  and  they  had  consented  to  occupy  as 
his  tenants,  could  not  be  off-set  against  a  demand  owing  to  them 
by  their  original  landlord. 

The  defendants  have  not  placed  themselves  in  a  position  to 
controvert  the  validity  of  the  plaintiff's  title.  It  is  unquestion- 
ably valid,  as  against  Trowbridge  and  the  defendants,  and  all 
other  persons,  except  those  who  are  in  a  position,  as  creditors  of 
Trowbridge  or  of  the  plaintiff's  grantors,  to  assail  it  on  the  ground 
that  it  was  vested  in  the  plaintiff  with  intent  to  defraud  such 
creditors,  or  some  one  or  all  of  them.  A  creditor  at  large  of 
Trowbridge  cannot,  as  such  litigate  that  question.  (8  Kem.  488.) 
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In  this  view  of  the  case,  there  was  no  error  in  the  exclusion  of 
evidence  offered,  or  in  refusing  to  charge,  as  the  defendants  re- 
quested, or  in  the  parts  of  the  charge  given  to  which  exceptions 
were  taken. 

The  judgment  must  be  affirmed  with  costs. 


H.  P.  TowNSEND,  Executor  of  Thos.  Johnson  v.  EJiY  Hoppock, 

Hie  defendant  sned  Brooks  A  Hopkins,  had  an  attachment  issued,  and  on  it  seized 
the  property  in  qnestion,  being  the  property  of  tbe  plaintiflTs  testator.  T.  Jack- 
son, and  Can*  A  Barnett,  and  S.  V.  Moers,  subsequently  and  severaUy  sued 
Brooks  A  Hopkins,  and  had  attachments  issued,  which  were  levied  on  the  same 
property,  but  without  their  direction.  Judgments  were  obtained,  and  execu- 
tions issued  in  all  of  said  action.«.  The  sheriff  refused  to  sell  on  either  of  the 
executions,  unless  indemnified  for  so  doing.  Carr  A  Burnett  executed  to  the 
sheriff  an  indemnity  bond  in  their  own  suit,  and  executed  as  sureties  one  given 
by  Moers  in  his  suit,  by  the  terms  of  each  of  which  the  sheriff  was  indemnified 
against  the  consequences  of  levying  and  selling,  under  the  executions,  in  those 
two  actions.  Johnson  having,  in  his  lifetime,  sued  Carr  and  Burnett  for  a  for- 
cible and  wrongful  taking  of  the  property  in  question,  the  plaintiff,  on  the  81st 
of  August,  1866,  released  them  from  all  causes  of  action  whatever.  The  prea^ 
ent  action  was  commenced  about  the  1st  of  July,  1862,  after  all  the  executions 
had  been  issued  to  the  sheriff,  and  before  the  execution  of  the  indemnity 
bonds.  • 

Meid,  that  the  cause  of  action  against  Hoppock  was  perfect  the  moment  the  property 
was  seized  on  his  attachment,  by  his  orders.  That  Carr  A  Burnett,  not  having 
participated  in  that  wrongful  taking,  the  release  to  them  could  not  be  construed 
to  include  and  discharge  that  cause  of  action,  and,  connequently,  was  no  defence 
to  it 

They  and  Hoppock  were  not  joint  wrong-doers,  in  respect  to  the  taking  of  the 
property  under  HoppocVs  attachment  That  taking  being  the  ground  of  the 
present  action,  a  release  of  Carr  A  Burnett  from  all  claims  and  demands  against 
them,  does  not  extinguish  or  affect  Hoppock's  liability  to  the  plaintiff. 

(Before  Bosworth  and  Hoffman,  J.  J.) 
February  8 ;  February  21,  1868. 

The  complaint  charges  that  on  or  about  the  14th  of  April, 
1852,  the  defendant  forcibly  and  wrongfully  took  from  the  pos- 
session of  the  plaintiff,  certain  goods  and  chattels,  of  the  value  of 
$600,  and  claims  damages  to  the  amount  of  $1000. 

The  answer  puts  in  issue  the  allegations  of  the  complaint  It 
then  justifies  the  taking  under  an  attachment^  in  an  action  in  the 
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Supreme  Court,  brought  by  the  present  defendant  against  Brooks 
k  Hc^kins,  who^  as  the  defendant  alleges,  owned  the  property. 
The  attachment  was  issued  on  the  18th  of  April,  1852,  and  the 
goods  were  seized  upon  it,  on  the  14th,  by  direction  of  the  de- 
fendant 

On  the  80th  of  April,  1856,  the  defendant  was  allowed  to  set  up 
by  supplemental  answer,  that  the  trespass  complained  of  was  com- 
mitted, if  at  all,  by  the  defendant  and  John  F.  Carr,  and  Mitford 
B.  Burnett  jointly,  and  not  otherwise ;  and  that,  on  the  31st  of 
August,  1855,  the  plaintiff^  by  a  sealed  release,  released  Carr  & 
Burnet  from  all  claims,  demands,  and  causes  of  action  whatever. 

The  action  was  referred ;  the  referee  found  in  favor  of  the  plain- 
tiff and  fiom  the  judgment  entered  on  his  report  the  defendant 
appeals. 

The  &cts  are,  in  brief,  these : 

1.  Johnson  bought  the  goods  in  question  on  the  10th  of  April, 
1852,  of  Brooks  &  Hopkins. 

2.  On  the  14th  of  April,  1852,  they  were  taken  fiom  the  plain- 
tifiTs  possession,  by  the  sheriff,  on  an  attachment  in  &vor  of  Hop- 
pock against  Brooks  k  Hopkins,  and  were  so  taken  by  direction 
of  Hoppock. 

8.  Three  other  attachments,  in  suits  against  Brooks  k  Hopkins, 
were  received  by  the  sheriff  before  he  seized  and  removed  the 
goods :  one  ia  favor  of  Thomas  Jackson ;  one  in  favor  of  Carr  k 
Burnett,  and  one  in  favor  of  S.  V.  Moers.  They  were  received  in 
the  order  in  which  the  plaintiffs  therein  are  here  named. 

Carr  k  Burnett  are  not  shown  to  have  given  any  direction  to 
the  sheriff  as  to  levying  the  attachment  in  their  favor  on  this 
property. 

Judgment  was  obtained  by  Hoppock  on  the  24th  of  June,  1852, 
in  his  action  against  Brooks  &  Hopkins,  and  execution  was  issued 
on  it  on  the  25th,  and  delivered  to  the  sheriff  on  the  26th. 

Each  of  the  other  attaching  creditors  obtained  judgments  in 
their  actions,  and  issued  executions  thereon  to  the  sheriff  who  re- 
ceived them  at  the  same  time  he  received  that  in  favor  of  Hop- 
pock, and  marked  them  as  received  in  the  order  in  which  the  at- 
tachments had  been  issued. 

,  This  action  was  conmienced  on,  or  about  the  1st  of  July,  1852, 
after  all  the  executions  had  been  delivered  to  the  sheri£ 
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After  all  the  executions  had  been  received,  the  sheriff  refused 
to  sell  under  either  of  them,  unless  the  plaintiff  in  each  indemni-* 
fied  him.  Bonds  of  indemnity,  in  each  action,  were  given,  and 
were  marked  by  the  sheriff  as  having  been  received  in  the  ordet 
in  which  the  attachments  were  received.  They  are  all  dated  the 
6th  of  July,  1852,  except  the  one  in  the  action  of  Carr  &  Sumett, 
and  that  is  dated  on  the  7th.  Garr  &  Burnett,  besides  signing  the 
bond  in  their  own  action,  signed  a  bond  as  sureties  for  Moers,  in 
his  action.  The  bond,  in  each  case,  indemnified  the  sheriff  against 
the  consequences  of  levying  and  making  sale  "  under  and  by  vir* 
tue  of  the  execution." 

•  The  sheriff  sold  the  property,  and  the  proceeds  paid  Hoppock'd 
execution  in  full,  and  left  $128.18,  to  be  applied,  and  which  waii 
applied,  on  Jackson's  execution. 

There  was  no  interference  by  Carr  k  Burnett,  in  any  stage  of 
the  proceedings,  except  signing  these  two  indemnity  bonds. 

It  further  appeared  that  the  testator  of  the  present  plaintiff 
brought  an  action  against  Carr  &  Burnett,  in  which  he,  plaintiff 
declared  in  the  same  form  as  in  this,  and  for  taking  the  same 
property.  Issue  was  joined  in  it.  On  the  Slst  of  August^  1855, 
the  plaintiff  having  qualified  as  executor  of  Johnson,  executed  to 
Carr  &  Burnett  a  release,  general  in  its  terms,  of  all  causes  of 
action  whatever,  for  the  sum  of  $50,  as  the  release  stated*  It  did 
not,  in  express  terms,  release  the  present  cause  of  action. 

The  suit  against  Carr  &  Burnett  was  discontinued,  and  the  con« 
sent  for  the  discontinuance  of  it  is  dated  the  7th  of  Nov^nbei', 
1855. 

The  referee  reported  that  Hoppock  took  the  property  on  the 
14th  of  April,  1852,  its  then  value,  and  gave  judgment,  in  fitvor 
of  the  plaintiff,  for  that  value,  with  interest  from  the  time  of  the 
taking.  The  defendant  appeals.  The  main  point  made  is,  that) 
under  the  fects  found,  Hoppock,  and  CaiT  &  Burnett,  were  joint 
trespassers,  and  that  the  release  of  Carr  &  Burnett,  two  of  such 
trespassers,  is  a  bar  to  an  action  against  Hoppock,  their  co-tres- 
passer. 

JB.  Burhckj  for  plaintiff. 

M  W.  StoughUm^  for  defendant 
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Br  THE  CoUBT.  BoswoBTH,  J. — This  action  is  brought  to  re- 
cover damages  for  the  forcible  and  wrongful  taking,  by  the  de- 
fendant, of  certain  personal  property,  from  the  possession  of  the 
plaintiflf.  The  complaint  charges,  and  the  referee  finds,  that  it  was 
taken  on  or  about  the  14th  of  April,  1852.  It  was  so  taken,  by 
a  deputy  sheriff,  on  an  attachment  issued  at  the  suit  of  the  de- 
fendant against  Brooks  &  Hopkins,  and  was  taken  by  the  direction 
of  the  defendant 

There  does  not  appear  to  have  been  any  actual  or  construcUYe 
interference,  by  Carr  k  Burnett,  with  the  taking  of  the  property, 
at  the  time  it  was  taken.  Nothing  was  done  by  them  which  ooold 
be  construed  into  an  assent,  by  them,  to  that  act,  or  into  an  adop» 
tion  of  it,  until  they  executed  an  indemnity  bond  to  the  shenlf) 
on  the  7th  of  July,  1862. 

The  cause  of  action  stated  in  the  complaint,  arose  prior  to  l^at 
time.  All  the  acts  constituting  it  had  been  done  before  that  date, 
and  Carr  &  Burnett  had  not,  up  to  the  giving  of  the  indemnity 
bond,  on  the  7th  of  July,  1852,  participated  directly  or  indirectly 
in  those  acts*  The  case  made,  states  as  a  fact,  that  this  action  was 
commenced  about  the  Ist  of  July,  1862,  by  the  service  of  a 
summons  and  complaint.  The  summons  is  dated  the  80th  of 
June,  and  the  complaint  was  verified  on  the  1st  of  July,  1852. 

The  complaint  was,  therefore,  drawn  and  verified  before  the 
bond  of  indemnity  which  Carr  and  Burnett  delivered  to  the 
sheriff  was  executed,  and  the  fact  stated  in  the  case,  as  to  the 
time  this  action  was  commenced,  taken  in  connection  with  the 
date  of  the  summons  and  the  time  of  verifying  the  complaint,  im- 
ports, that  this  action  was  brought  before  that  bond  was  given. 

The  cause  of  action,  in  this  case,  was  complete,  on  the  taking 
of  the  property  by  the  deputy  sheriff,  on  Hoppock's  attachment 
That  act  is  stated  to  be  the  cause  of  action.  In  that  act  Carr  and 
Burnett  in  no  way  participated. 

The  indemnity  bond  was  not  required  of  Carr  and  Burnett,  nor 
was  it  given  by  them  to  indemnify  the  sheriff  against  the  conse- 
quences of  having  taken  the  property  on  the  attachments,  or  for 
his  subsequent  detention  of  it. 

He  declined  to  sell  it  on  the  executions  which  were  delivered 
to  him  on  the  26th  of  June,  1852,  unless  the  several  pbdntift 
would  indemnify  him  for  so  doing. 
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The  bond  of  indemnity  given,  recites,  the  recovery  of  a  judg- 
ment against  Brooks  and  Hopkins,  the  issuing  of  an  execution 
thereon,  and  in  terms,  is  conditioned  to  indemnify  the  sheriflf 
against  the  consequences  of  levying  and  selling  **  imder  and  by 
virtue  of  said  execution." 

This  bond,  by  its  terms,  cannot  justly  be  said  to  adopt  any  act^ 
or  to.  express  the  assent  of  Carr  and  Burnett  to  any  act  of  the 
sheriff  anterior  to  the  levying  of  the  execution,  described  in  such 
bond. 

But  that  act  forms  no  part  of  the  cause  of  action  stated  in  the 
complaint  That  cause  of  action,  as  has  been  already  mentioned, 
accrued  upon  the  taking  of  the  property  on  the  14th  of  April, 
1852. 

The  referee  has  charged  the  defendant  with  the  value  of  the 
property  on  that  day,  and  with  interest  on  such  value  £rom  that 
date.   ' 

Carr  and  Burnett  were  not  only,  not  jointly  liable  with  Hop- 
pock,  for  that  tort,  but  they  in  no  way  participated  in  it  The 
plaintiff  could  not  have  maintained  an  action  against  them,  as  be- 
ing actors  in,  or  parties  to,  that  transaction.  The  release  which 
the  plaintiff  gave  to  Carr  and  Burnett  on  the  81st  of  August, 
1855,  did  not,  by  its  general  language,  include  that  transaction. 
It  certainly  does  not,  in  express  terms,  purport  to  release  them 
firom  it,  or  &om  the  damages  caused  by  it 

I  think,  therefore,  that  as  it  not  only  does  not  appear  that  Carr 
and  Burnett  had  any  connection  with  the  act  constituting  the 
plaintiff^s  present  cause  of  action,  but  on  the  contrary,  as  it  does 
appear,  upon  the  &cts  as  found,  that  all  they  did,  was  done  to  in- 
duce the  sheriff  to  levy  an  execution  in  their  fevor  on  the  prop- 
erty, and  to  sell  under  such  levy,  and  that  what  they  did  do  with 
that  intent,  was  done  after  the  complaint  in  this  action  was  veri- 
fied ;  the  release  given  in  evidence,  does  not  affect  the  plaintiff's 
right  to  recover,  and  that  the  judgment  should  be  affirmed. 
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John  T.  Williston  v.  William  B.  Jones  and  Henbt  Vo5 

Bauer. 

Wb«ii  It  appears  upon  the  face  of  a  chattel  mort^^age  that  the  mortgagor  is  to  re- 
tain the  poMvseioii  and  make  sales  of  the  goods  mortgaged,  the  mortgage  ii  ab- 
solutely void,  and  no  question  in  relation  to  it  is  to  be  submitted  to  the  jury 
npon  a  trialj  Bat  where  the  mortgage  contains  no  such  provision,  the  fact  tfast 
the  mortgagor,  for  a  time  retained  the  possession,  and  during  this  period  msdc 
sales,  is  not  conclusive,  but  is  one  of  those  that  are  to  be  conridered  by  the 
Jury  in  determining  the  question  of  actual  fraud. 

A  oredUor  who  seeks  to  impeach  a  chattel  mortgage  upon  the  ground  of  the  eoa> 
tinuance  in  possession  of  the  mortgagor,  is  bound  to  show  that  he  was  a  atSr 
tor  during  the  time  that  this  possession  continued. 

Judgment  for  plaintiff  upon  a  verdict  in  hie  fitvor. 

(Before  Boswobth  and  HomiAir,  J.J.) 
Feb.  11,  21, 1867.) 

Motion  on  the  part  of  the  plaintiff  for  judgment^  upon  a  yww 
diet  taken  subject  to  the  opinion  of  the  court  at  Grenerai  Tenn. 

The  cause  was  tried  before  Woodruff,  J.,  and  a  jury,  in  October, 
1866. 

The  following  is  a  statement  of  the  pleadings  and  of  the  ficts 
proved  upon  the  trial. 

The  complaint  set  forth  that  the  defendants,  on  the  8th  of  De- 
cember, 1854,  -wrongfully  took  from  the  possession  of  the  plaiB- 
tiff,  and  carried  away  property  to  the  value  of  $237,  consisting  of 
starch,  candles,  and  soap,  as  specified.  It  demands  delivery  of 
the  goods  and  $100  for  damages  for  the  detention,  or  that  the  de- 
fendants pay  the  full  value,  with  interest 

The  defendants  unite  in  an  answer,  and  deny  generally  the  un- 
lawful taking  and  the  value. 

The  defendant  Jones  defended  on  the  ground  that,  about  the 
7th  of  December,  1864,  Van  Bauer  recovered  in  the  Marine  Court 
a  judgment  against  Speilman  and  Kitz,  for  the  sum  of  $158,87: 
that,  on  the  same  day  an  execution  was  issued  upon  such  judg- 
ment, and  delivered  to  the  defendant  as  a  constable  to  execute; 
that  by  virtue  thereof  he  seized  the  goods  in  question. 

It  appeared  that  a  chattel  mortgage  was  executed  on  the  24th 
of  November,  1854,  of  the  property  in  question  to  the  phdntiff; 
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that  it  was  given  to  secure  vanous  checks  and  notes ;  and  that 
there  was  a  debt  due  to  the  plaintiff  at  the  time  of  giving  the 
mortgage,  and  a  large  amount  of  notes  not  yet  due. 

It  next  appeared,  that  the  plaintiff  took  possession  of  the  prop* 
erty  on  the  2d  of  December,  1854 ;  the  former  clerk  of  the  mort- 
gagors continued  as  the  agent  of  the  plaintiff,  to  sell  the  remain- 
ing stock  of  goods,  and  on  account  of  the  plaintiff.  The  delivery 
of  possession,  and  the  exercise  of  acts  of  ownership  by  the  plain- 
tiff from  that  date  are  amply  proven. 

The  case  was  given  to  the  jury  under  the  charge  of  the  court, 
and  they  found  a  verdict  for  the  plaintiff  against  the  defendant 
Jones.  Such  verdict  was  taken  with  liberty  to  make  a  case  on 
the  question,  whether  a  non-suit  or  motion  to  dismiss  the  com- 
plaint should  have  been  granted,  with  leave  to  the  court  to  order 
a  non-suit,  if  of  opinion  that  it  should  have  been  granted,  and  to 
be  heard  at  the  General  Term  in  the  first  instance.  Entry  of 
judgment  was  stayed  until  such  hearing. 

J,  Palmer^  for  plaintiff. 

E,  &  Van  Winkle^  for  defendant  Jones. 

BoswoRTH,  J. — ^The  complaint  alleged  that  the  defendants 
wrongfully  and  forcibly  took  the  goods  from  the  possession  of 
the  plaintiff;  that  they  were  worth  $237,  and  prayed  judgment 
that  they  be  restored ;  and  for  $100  damages  for  the  detention 
thereof.  It  stated  a  cause  of  action.  The  answer  put  these  alle- 
gations at  issue.  Jones  also  alleged  that  he  was  a  constable,  and, 
as  such,  took  them  on  an  execution  in  favor  of  Van  Bauer  v. 
SpeHman  <k  Kiiz,  and  from  their  possession,  and  that  the  goods 
were  their  property. 

It  was,  of  course,  competent  for  the  plaintiff  to  rebut  any  evi- 
dence which  tended  to  show  that  the  goods  were  the  property  of 
Speilman  &  Kitz,  by  proving,  if  he  could,  that  they  were  not  the 
property  of  either,  but  were  his  own  property.  Alleging  that  he 
was  in  possession  of  them  when  they  were  taken,  was  stating  a 
fact  which  imported,  prima  facie^  that  they  were  his  property. 
There  was  no  error  in  admitting  evidence  to  show  them  his 
property.  The  question  of  property  was  raised  by  the  answer, 
and  the  Ck>de  put  it  at  issue. 
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The  mortgage  was  dated  the  20th  of  November,  1854,  and  was 
filed  on  the  same  or  the  next  day.  The  plaintiff  demanded  pay- 
ment, and  took  possession  on  the  2d  of  December,  1854,  and  oan^ 
tinned  in  possession,  selling  the  goods  on  his  own  account,  until 
the  levy  of  the  7th  of  December,  1854. 

The  jury  found  for  the  plaintiff;  and,  of  course,  found  that  ^e 
mortgage  was  made  in  good  faith,  and  without  any  intent  to  de- 
fraud the  creditors  of  the  mortgagors. 

Unless  the  court  erred  in  refusing  to  nonsuit  the  plaintiff,  judg- 
ment should  be  entered  on  the  verdict.  Leave  was  given  at  the 
trial  to  the  defendant  Jones,  "  to  make  a  case  on  the  question, 
whether  a  nonsuit  or  motion  to  dismiss  the  complaint  should  have 
been  granted,  with  leave  to  the  court  to  order  a  nonsuit  if  of 
opinion  that  such  nonsuit  should  have  been  granted,  and  to  be 
heard  at  the  General  Term  in  the  first  instance."  An  exoeption 
had  been  taken  to  the  refusal  of  the  Judge  to  nonsuit  He  might 
lawfully  order  that  exception  to  be  first  heard  at  the  Genoal 
Term.  He  did  so  order ;  and  that  is  the  only  question  sent  bj 
his  order  to  the  General  Term. 

He  was  asked  to  nonsuit,  on  "  the  grounds  that  the  mortgagors 
were  shown  to  have  trafficked  in,  or  prosecuted  business  with,  the 
mortgaged  property,  as  their  stock  in  trade,  between  the  date  of 
the  mortgage  and  its  forfeiture,  when  the  plaintiff  took  possession, 
the  1st  or  2d  day  of  December,  1854,  and  that  the  mortgage  was, 
therefore,  void  as  against  the  judgment  referred  to  in  the  answer, 
and  the  process  issued  to  enforce  it,  and  so  void  as  against  the 
defendants.  The  court  overruled  the  motion ;  and  to  its  decision 
in  that  behalf,  the  defendants'  counsel  then  and  there  excepted. 

I  think  the  court  was  right  in  refusing  to  nonsuit^  for  several 
reasons. 

1st  It  was  not  then  shown  that  Van  Bauer  was  a  creditor  of 
the  mortgagors. 

2d.  It  did  not  appear  that  they  had  any  creditors,  either  then 
or  when  the  mortgage  was  given,  except  the  mortgagee. 

3d.  If  Van  Bauer's  judgment  had  then  been  proved,  the  case 
does  not  show  for  what  it  was  recovered,  and  if  for  a  demand 
against  the  mortgagors,  that  it  existed  before  the  mortgagee  re- 
duced the  property  to  his  possession. 

AU  the  evidence  there  is  ds  to  the  mortgagors  having  trafficked 
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with  the  property  was  given  by  Johnson.  He  says,  "  after  the 
mortgage  was  given,  I  remained  there  and  conducted  the  busi- 
ness" until  the  1st  or  2d  of  December,  when  Williston  demanded 
payment,  took  possession  of  the  goods,  and  the  key  of  the  store. 
On  cross-examination  he  said :  "  Between  the  20th  of  November 
and  1st  or  2d  of  December,  1864,  the  store  was  open,  and  the 
goods  being  sold  out.  I  think  I  sold  goods  embraced  in  the  mort- 
gage between  November  20th  and  December  1st  or  2d ;  the  goods 
were  there  for  sale  just  as  they  were  before  the  mortgage  was 
given,  and  I  would  sell  to  all  who  would  purchase ;  I  sold  goods, 
but  don't  recollect  the  amount  of  sales." 

A  jury,  from  this,  and  other  evidence,  might  find  that  the  sales 
were  made  with  the  knowledge  and  assent  of  the  mortgagee,  and 
the  moneys  used  at  the  pleasure  of  the  mortgagors. 

If  so,  the  mortgage  would  be  void.  But  they  might  find  that 
the  sales  were  not  anticipated  by,  or  assented  to,  by  the  mort- 
gagee, or  if  anticipated,  that  he  expected  the  proceeds  to  be  ap- 
plied upon  the  debt  secured  by  the  mortgage.  If  so,  I  do  not 
understand  that  the  mortgage  is  necessarily,  and,  at  all  events, 
fi^udulent. 

(  K  it  had  been  made  to  appear  that,  "  upon  the  giving  of  the 
mortgage,  the  mortgagors  were  permitted,  by  the  assent  of  the 
mortgagee,  to  continue  to  sell  the  goods  by  retail,  at  their  discre- 
tion and  for  their  own  use,"  the  mortgage  would  be  fraudulent. 
(8  Kem.  583,  584.)  J  This  was  not  so  clearly  proved  that  a  jury 
might  not  have  found  to  the  contrary.  The  sales  were  during  a 
very  few  days  only.  Actual  knowledge  that  such  sales  were 
being  made,  and  that,  too,  for  the  use  of  the  mortgagors,  was  not 
directly  proved.  It  does  not  appear  from  the  case,  that  the  mort- 
gage authorized  the  mortgagors  to  continue  in  possession.  I 
think,  therefore,  that  when  the  nonsuit  was  moved,  neither  de- 
fendant was  in  a  position  to  question  the  bona  fides  of  the  mort- 
gage, and  the  motion  was  properly  denied. 

That,  after  proving  the  judgment  and  execution,  the  question 
of  fraud  was  one  for  the  jury,  under  proper  instructions  from  the 
court.  The  instructions  do  not  appear,  and  must  be  assumed  to 
have  been  correct  The  motion  for  a  nonsuit  was  not  renewed 
after  Jones  had  proved  the  judgment  and  execution. 

The  plaintiff  should  have  judgment  on  the  verdict 
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HoFFMAK,  J. — ^There  is  no  exception  to  the  charge,  and  it  is 
hO  be  assumed  it  left  the  law  properly  to  the  jury.  The  finding, 
then,  negatives  the  supposition  of  fraud  in  the  transaction. 

What  error  of  law  has  been  in  other  respects  committed? 

1st  The  defendants  insisted  that  the  complaint  should  aare 
been  dismissed,  because  the  mortgagors  prosecuted  the  busineflB, 
and  sold  part  of  the  goods  from  the  date  of  the  mortgage,  No- 
yember  24,  to  the  date  of  the  possession,  the  2d  of  December; 
that  this  constituted  absolute  fraud  in  the  law.  The  fact  of  such 
sales  being  made,  and  just  as  they  were  made  before  the  mort- 
gage, is  fully  proven.  It  is  not  expressly  stated,  but  the  inference 
may  well  be  drawn,  that  the  mortgagors  received  the  availa 

That  inference  is  not,  however,  a  necessary  one.  A  jury  mighty 
perhaps,  have  found  the  other  way,  that  the  sales  were  made  in 
the  expectation  and  under  an  agreement,  that  the  proceeds  should 
go  to  the  mortgagee  to  reduce  the  debt 

It  is  the  established  rule  in  this  court,  adopted  after  considering 
the  cases  in  the  court  of  errors  and  Supreme  Court  upon  thiut 
vexed  question,  that,  in  the  case  of  mortgages,  the  retention  of 
possession  before  the  debt  becomes  due,  and  under  a  clause  to 
that  effect,  is  not  of  itself  a  proof  of  fraud.  It  is  consistent  with 
the  import  of  the  instrument  It  is  a  question  for  the  jury.  {HuU 
V.  Camleyy  2  Duer,  109.) 

The  same  rule  was  recognized  in  Swifi  v.  Harl,  (12  Barb.  531,) 
which  I  refer  to,  because  the  same  court  decided  it,  and  the  case 
of  EdgeU  v.  Hart^  next  noticed. 

In  EdgeU  v.  Hart^  (IS  Barb.  386,)  the  mortgage  was  of  goods 
of  a  retail  grocer,  constituting  his  stock  in  trade.  It  was  dated 
the  6th  of  August,  1849.  Levies  had  been  made  under  executions 
issued  the  4th  of  October,  1849.  Apparently,  the  judgments 
were  of  the  2d  of  October,  but  it  was  in  evidence  that  the  debt, 
at  least  to  one  of  the  plaintiffs  in  the  judgment,  was  incurred  in 
the  spring  of  1849.  The  mortgagee  brought  his  action  for  the 
goods  taken  under  the  executions. 

The  mortgage  contained  the  usual  clause  as  to  remaining  in 
possession  until  default 

There  was  a  schedule  annexed  to  it,  of  the  goods,  and  at  the 
end  of  that  was  a  clause  declaring,  *'  that  if  any  of  the  goods 
were  sold  upon  credit,  that  shall  be  sufficient  cause  of  fbrfeitore, 
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and  entitle  said  Edgell  to  treat  the  same  aocordinglj  at  his  eleo 
tion."  A  prior  clause  forbade  the  mortgagor  expressly  to  sell 
any  of  the  goods  on  credit. 

The  Judge  at  the  trial  denied  a  nonsuit,  and  left  the  question 
of  fraud  for  the  jury.  After  argument  on  a  case  at  Special  TenUi 
judgment  was  entered  for  the  plaintiff. 

On  appeal,  the  court  held,  that  if  the  question  had  depended 
upon  the  mortgage  alone,  aside  from  the  schedule,  and  the  provi- 
sion at  its  end,  the  nonsuit  would  have  been  properly  refused^ 

But  taking  the  two  together,  it  was  to  be  deduced^  that  the 
mortgagor  was  at  liberty  to  sell  the  goods,  provided  he  sold  for 
ready  pay,  and  not  upon  credit,  and  might  sell  upon  credit  if  the 
mortgagee  did  not  object  to  it.  The  transaction,  then,  as  it  ap- 
peared on  the  face  of  the  papers,  could  not  be  sustained. 

The  court,  (Justice  Welles  delivering  the  opinion,)  cite  and  rely 
upon  Wood  V.  Loim/j  (17  Wend.  492,)  and  determine  that  Ebe  v. 
Archer,  (23  Wend.  653,)  has  not  impaired  the  £Eice  of  that  au- 
thority. 

The  judgment  was  reversed,  and  a  new  trial  ordered. 

This  decision  was  affirmed  in  the  Court  of  Appeals.  (Selden's 
Notes  of  Cases,  December,  1858.)  The  note  is  very  inaccurate 
as  to  the  history  of  the  case.  But  the  judgment  was  affirmed, 
the  court  holding,  that  the  mortgage  was  void,  and  that  there  was 
no  question  to  be  submitted  to  the  jury  respecting  it 

We  have  not  any  other  report  of  the  case  in  the  Court  of  Ap- 
peals, but  in  Ford  v.  WilliamSj  (3  Keman,  583,)  Denio,  Ch.  J., 
says :  '*  This  court  has  decided  that  where,  upon  the  giving  of  a 
chattel  mortgage  on  the  stock  of  goods  in  a  store,  the  mortgagor 
is  permitted,  by  the  assent  of  the  mortgagee,  to  continue  to  sell 
them  by  retail,  at  his  discretion,  for  his  own  use,  as  he  had  done 
before,  the  mortgage  is  fraudulent  and  void  as  against  the  credi- 
tors of  the  mortgagor,  JSdgeU  v.  Harij  December  Term,  1853." 

He  then  proceeds  to  state,  that  in  the  case  then  before  the 
court,  the  Judge  had  charged,  in  effect,  in  accordance  with  that 
rule;  but  the  case  was  distinguishable  because  there  was  testi- 
mony going  to  show  that  the  mortgagor  was  to  sell  for  cash,  and 
apply  the  proceeds  to  the  debt  of  the  mortgagee,  and  that  he  did 
BO  apply  thenv 

The  differ^Qces  between  the  present  and  the  cases  cited  are 


610  CASES  IN  THE  SUPERIOR  COURT. 

WilHston  T.  JonecL 

these.  In  Edgdl  v.  Hart,  the  instrument  itself  proved  the  fraudu- 
lent intent.  Evidence  could  not  displace  the  conclusion  from  it 
Here  the  continued  selling  was  a  fact,  with  others,  for  the  jury  to 
consider.  In  Ford  v.  WilUaTns^  the  mortgagee  had  never  uJcen 
possession.  The  execution  found  the  property  in  the  hands  of 
the  mortgagor.  The  continuance  of  possession  was  very  long; 
in  one  of  the  cases,  about  a  year ;  here  it  was  only  eight  days. 
We  have  here,  also,  a  verdict  against  the  existence  of  fraud  in  fad 

Another  important  question  arises  in  the  case.  Was  the  title  of 
the  plaintiff,  to  the  goods  seized,  void  as  to  those  particular  judg- 
ment creditors?  If  it  was  not,  then  the  seizure  by  the  constable 
was  unwarranted. 

They  obtained  judgment  in  the  Marine  Court,  on  the  7th  of 
December,  1854.  On  the  2d  of  that  month,  the  plaintiff  had 
taken  full  possession  under  his  mortgage.  There  is  nothing  in 
the  case  to  show  when  the  debt  to  Speilman  &  Kitz  was  iocurred. 

The  5th  section  of  the  act  (2  Kevised  Statutes,  136)  is  the  im- 
portant one  upon  which  these  questions  depend.  It  declares 
firaudulent  transfers  not  accompanied  with  delivery  of  possession, 
etc.,  against  the  creditors  of  the  party.  By  the  6th  section,  the 
term  "  creditors,"  as  used  in  the  section,  '*  shall  be  construed  to 
include  all  persons  who  shall  be  creditors  of  the  vendor  or  as- 
signor, at  any  time  while  such  goods  and  ohattels  shall  remain  in 
his  possession,  or  under  his  control." 

Such  was  the  case  of  Fiedler  v.  Day^  (2  Sand.  S.  C.  R,  594,) 
cited  by  counsel.  The  creditors'  demand  arose  while  the  goods 
in  question  remained  in  the  possession  of  the  mortgagor. 

The  principle  here  is,  that,  continuing  to  uphold  a  fraudulent 
assignment  is,  as  to  subsequent  creditors,  precisely  the  same  as 
creating  it  was  to  prior  ones.  The  chief  badge  of  fraud  is  the 
retention  of  possession,  and  a  creditor  who  becomes  such  while 
this  subsists,  is  equally  defrauded,  as  if  he  were  such  at  the  date 
of  the  nominal  transfer. 

I  once  had  occasion  to  consider  the  doctrine  of  the  common 
law,  prior  to  the  statute  of  Elizabeth,  (Chap.  13,)  upon  the  subject 
of  fraud  in  transfers  of  property.  I  examined  in  the  Year  Books 
all  the  cases  collected  in  the  cases  of  Fitzherbert  and  Brookes, 
which  Mr.  Reeves  terms  their  substitutes.  They  could  all  be 
classed  under  the  following  heads: 
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1st  Where  there  had  been  a  oovenous  alienation  between 
judgment  and  execution.  2d.  After  action  commenced,  and  be- 
fore judgment  3d.  Before  action,  but  in  fraud  of  an  existing 
right ;  and  there  was  a  subdivision  under  this  head  of  cases  arising 
under  the  Sanctuary  Acts. 

So  the  law  was  stated  in  Sommes'  case,  and  in  Upion  y.  Bassett, 
(Croke  Eliz.  445,)  that  the  common  law  only  set  aside  convey- 
ances fraudulent  against  him  who  had  a  former  right,  debt,  or 
demand ;  but  he  who  had  a  right  more  puisne  could  not  avoid  a 
gift  or  estate  precedent,  at  the  common  law. 
.  The  rule  in  a  Court  of  Chancery,  to  let  in  subsequent  creditors 
in  setting  aside  a  conveyance  through  the  instrumentality  of  prior 
creditors,  or  by  reason  of  an  existing  indebtedness,  is  also  a  proof 
of  this  doctrine. 

The  case  then  appears  to  come  to  this.  The  assignment  is 
found  by  the  jury  as  not  fraudulent  in  fact,  at  least,  that  is  the  legal 
import  of  the  verdict.  Upon  the  question  of  fraud  in  law,  it  may 
probably  be  distinguished  from  the  cases  in  the  Court  of  Appeals 
i¥hich  have  been  cited,  by  reason  of  those  assignments  containing 
on  their  &ce  the  proof  of  fraud.  Here  the  fact  of  sales  was,  like 
other  facts,  to  go  to  the  jury.  But  lastly,  if  the  cases  are  not 
distinguishable,  then  the  parties  under  whom  the  defendant  justi- 
fies, do  not  appear  to  have  been  creditors  when  "the  property 
was  in  the  possession  or  under  the  control  of  the  debtor." 

It  remains  to  be  considered  whether  the  defendants  can  be 
allowed  now  to  produce  the  judgment  record  of  the  case  in  the  Ma- 
rine Court,  which  he  offered  on  the  hearing  at  General  Term.  It 
is  proflFered  to  show  that  the  debt,  in  fact,  existed  before  the  2d 
of  December. 

I  do  not  see  why  a  party  who  has  had  ftiU  time  to  make  out 
Lis  case,  and  has  omitted  it,  without  surprise,  should  be  given  this 
indulgence  at  the  hearing  on  appeal.  Their  equities,  as  creditors, 
appear  to  be  equal. 

Judgment  for  plaintiff  on  the  verdict 
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John  Bisssll  v.  Frkdxiuck  Y.  Haicbun  and  Jakes  M.  Si^oak. 

Aa  entry  made  by  ft  public  officer,  in  the  dieobarge  of  bis  official  datj,  in  a  book 
which  he  it  boaod  to  keep  w  a  record  of  his  proceedings,  is  admiastble  Ik 
evidence  to  proTc  his  performance  of  the  acts  to  which  it  relatea. 

The  evidenoe  is  admissible  even  when  the  officer  is  a  party  to  the  aetioo,  and  it  is 
on  his  own  behalf  that  the  proof  is  offered. 

It  is  still  a  presumption  of  law  that  the  entry  was  made  by  him  in  the  proper  di»> 
diarge  of  his  doty,  and  if  mistake  or  fraud  is  alleged  the  proof  lies  upon  the 
opposite  party. 

(Before  Boswokth  and  HomcAir,  J.J.) 
FeK  11 ;  il.  18ft7. 

AppfiAL,  hj  plaintifi^  from  a  judgment  entered  on  the  report  of 
a  referee. 

The  facts,  and  the  single  question  of  law  arising  thereon,  are 
stated  in  the  opinion  of  the  court 

J.  BisseU,  appellant  in  person. 

W.  A.  Oourserij  for  respondents. 

By  thb  Court.  Hoffman,  J. — The  plaintiflf  was  regularly 
commissioned  by  the  governor  of  Ohio,  under  the  laws  thereof,  to 
act  as  commisioner  in  the  state  of  New  York,  to  take  testimony, 
acknowledgments,  etc. 

He  was  employed  by  the  defendants  to  take  testimony  in  a  case 
depending  in  one  of  the  courts  of  Ohio,  in  which  they  were  plain- 
tiffs, and  J.  A.  Harmon  and  George  Knight  were  defendants. 
Having  received  the  commission  and  instructions,  he  commenced, 
under  one  notice  to  the  opposite  parties,  on  the  8th  of  November, 
and  adjourned  to  the  10th.  Afterwards  another  notice,  served  in 
Ohio  on  the  23d  of  January,  for  the  81st,  was  laid  before  him.  It 
was  stated  that  Mr.  Hamblin,  one  of  the  plaintiff  was  to  be 
examined  under  it,  but  he  was  sick,  and,  until  he  recovered,  the 
examination  could  not  go  on. 

No  particular  directions  were  given  to  the  plaintiff  by  the  at- 
torney leaving  the  notice.    This  notice,  it  is  to  be  observed,  was 
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served  in  Ohio  upon  the  attorney  there.  It  apprised  him  that  the 
depositions  would  be  taken  from  day  to  day  before  the  commis* 
sioner  in  New  York,  until  they  were  all  cjompleted. 

The  instructions  provided,  "  that  adjournments  may  be  allowed 
if  they  are  provided  for  in  the  notice,  and  there  be  a  necessity 
therefor.  If  there  be  adjournments,  they  must  be  from  day  to 
day  only,  and  the  officer  must  note  the  fact,  and  also  state  the 
necessity  therefor :  this  noticing  shall  be  at  the  close  of  each  day.'' 

There  is  some  indefinite  evidence  as  to  what  the  attorney  of  the 
present  defendants  communicated  to  the  plaintiif,  as  to  the  cause 
standing  over  until  the  proposed  witness  got  well.  It  is  not  suf* 
ficient  to  prove  that  such  attorney  relieved  the  plaintiff  from  the 
duty,  otherwise  incumbent  upon  him,  of  keeping  the  commission 
alive  by  regular  adjournments. 

A  document  was  laid  before  the  referfee,  marked  exhibit  E,  and 
the  question  in  the  case  is  as  to  its  admissibility.  It  purports  to 
be  a  record,  kept  by  the  plaintiff,  of  his  entries  of  the  various  ad- 
journments of  the  cause,  stating  the  necessity  therefor,  and  noting 
each  at  the  end  of  the  day,  according  to  the  instructions.  It  is 
proven  to  be  in  the  handwriting  of  the  plaintiff.  It  is  also  proven 
that  he  had  neither  clerk  nor  partner,  and  there  is  some  slight 
evidence  from  one  who  occupied  the  same  office,  that  he  occasion- 
ally  saw  a  paper  in  or  on  the  plaintiff's  port-folio  similar  to  this 
exhibit  That  document  closes  with  an  entry  of  the  11th  of  March ; 
that  Mr.  Hamblin  (one  of  the  plaintii&  in  the  suit  in  Ohio)  told 
him  that  he  (the  plaintiff)  had  better  discontinue  the  adjourn* 
ments ;  that  the  claim  had  been  assigned.  Hamblin  states  that  he 
may  have  told  him  that  the  claim  had  been  assigned. 

The  sole  question  is,  whether  the  record  of  the  adjournments 
kept  by  the  plaintiff  is  admissible  as  presumptive  evidence  of  the 
adjournments? 

The  principle  of  the  rule  which  admits  official  registers,  entries, 
or  books  to  be  given  in  evidence,  is,  that  they  are  made  by  au- 
thorized and  accredited  agents,  appointed  for  that  purpose.  Those 
in  question  were  made  in  the  discharge  of  an  official  duty.  The 
neglect  of  such  an  entry,  if  it  had  involved  the  loss  of  the  cause, 
or  the  expense  of  a  new  commission,  would  have  been  a  breach  of 
bis  official  obligation,  as  well  as  the  neglect  of  his  private  agency 
£ox  the  parties.  (Greenleaf  on  Evidence,  §  488.) 
D.— VL  88 
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The  distinctioD  is  of  course  obvious,  that  such  official  entries  are 
admitted  in  evidence  between  third  parties.  Here  it  is  offered  to 
sustain  the  claim  of  the  party  making  them. 

But  we  have  a  familiar  case  of  even  private  entries  being  al- 
lowed in  shop-books,  in  the  party's  own  writing.  (Greenlea^ 
117,  etc.) 

The  cases  cited  by  the  plaintiff's  counsel  prove  the  general  rule 
to  be,  that  when  a  person  is  required  to  do  a  certain  act,  the  omis- 
sion of  which  would  make  him  guilty  of  a  neglect  of  duty,  it  ought 
to  be  intended  that  he  has  duly  performed  it,  unless  the  contraiy 
be  proven.    (19  John.  Rep.  846 ;  4  Wendell,  623 ;  10  East  216.) 

We  have,  in  this  case,  a  public  officer  appointed  under  the  law 
of  a  state.  He  was  employed  to  act  in  his  official  capacity  bj  the 
defendants.  In  fulfilling  his  duties  to  them,  he  was  bound  to 
make  the  entries  of  his  adjournments.  The  only  existing  mode 
of  proving  these  entries  is  his  record.  There  is  nothing  to  casta 
suspicion  upon  their  integrity.  There  is  a  little  corroborative 
evidence  to  support  them. 

We  are  of  opinion  that  the  exhibit  ought  to  have  been  received 
in  evidence  by  the  referee. 

Judgment  reversed,  the  referee's  report  set  aside,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event,  unless  the  parties  con- 
sent to  an  order  that  the  cause  be  sent  back  to  the  referee,  upon 
the  proofs  already  taken,  to  the  end  that  he  may  find  in  conform- 
ity with  the  judgment  of  the  court ;  in  which  case  the  costs  of  the 
appeal  are  to  abide  the  event 


Graham,  and  others  v,  Machado,  and  others. 

In  an  action  against  the  drawer  of  a  bill  of  exchange,  payable  a  certain  nnoibera 
days  after  Bight,  an  averment,  in  the  complaint,  that  the  drawee  aee«pt^  um 
bill,  is  equivalent  to  an  averment  that  the  bill  was  presented  to  him/brl^ 
ceptance,  and  that  he  had  sight  thereof  when  he  accepted  it  But  sn  aTcnoeot 
in  the  complaint,  that  the  bill  was  "duly  presented  for  paymf ot," sod " p*}'' 
ment  duly  demanded,"  is  not  sufficient,  within  the  rules  of  pleading  e^Mi«l>«^ 
by  the  Code.  The  allegation  that  a  bill  was  presented  for  payment,  and  pay- 
ment demanded,  is  an  allegation  of  facts ;  but  whether  these  acte  were  io  fxr- 
formad  aa  to  render  them  valid  and  binding  is  a  question  of  la  v,  to  be  deter 
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mined  by  the  court,  and  which  cannot  be  withdrawn  from  its  decidion  by  the 
averment  that  they  were  "  duly  performed." 

To  enable  tiie  court  to  determine  the  question,  the  fiicts  from  which  the  oonclusion 
of  law  ia  to  be  dniwn,  and  ^hich  the  plaintiff  will  l>e  bound  to  prove  upon  the 
trial,  must  be  distinctly  alleged  in  the  complaint.  The  allegation  that  the  l/ill 
was  duly  presented  for  payment,  and  payment  **  duly  demanded,'*  omits  mate- 
rial facts,  the  evidence  of  which  the  court  has  no  right  to  imply ;  namely,  that 
the  bill  was  presented  to  the  drawer,  and  payment  demandeil  from  him. 

80,  where  facts  are  relied  on  as  sufficient,  in  law,  to  excuse  such  a  personal  pre- 
sent ment  and  demand,  they  should  beset  forth  in  the  complaint,  to  enable  the 
court  to  jiid^e  of  the  sufficiency  of  the  excuse. 

The  allegations  thnt  a  presentment  was  "  duly  made,"  and  payment  "  duly  de- 
manded," are  not  warranted  by  the  provisions  in  §  162  of  the  Code,  whioh  de- 
clares that  in  pleading  the  performance  of  certain  acts  as  conditions  prece- 
dent, a  general  averment,  in  the  complaint,  that  all  these  acts  were  duly  per- 
furmeii,  on  the  part  of  the  person  so  pleading,  shall  be  deemed  sufficient.  In  the 
opinion  of  this  court  §  162  has  n^  application  to  averments  in  a  complaint  nee- 
easary  to  charge  the  drawer  of  a  bill  of  exchange ;  but  is  applicable  only  to 
conditions  precedent  expressed  in  a  contract,  and  which,  by  its  terms,  are  to  be 
performed  by  a  party  to  the  contract,  who  is  also  a  party  to  the  action,  and  the 
performance  of  each  of  which  conditions  by  himself,  but  for  this  section  he 
WQuld  have  been  required  to  state  in  his  complaint  or  answer. 

Although  presentment  of  a  bill  of  exchange  to  the  drawer,  a  proper  demand  of 
payment,  and  its  refusal,  and  timely  notice  of  such  demand  and  refusal  are  con- 
ditions precedent  to  the  liability  of  the  drawer,  yet  they  are  not  conditions  to 
be  performed  by  him,  nor  expressed  in  the  contract  to  which  he  is  a  party,  and 
therefore,  are  not  conditions  of  the  character  of  those  to  which  §  162,  by  its 
very  term«,  alone  refers.  When  it  is  sought  to  charge  the  drawer  of  the  bill, 
an  allegation  in  the  complaint  that  it  was  duly  protested  for  non-payment,  it 
not  equivalent  to  averments  that  it  was  presented  for  payment  to  the  acceptor, 
and  that  payment  was  demanded  from,  and  refused  by  him. 

Although,  in  a  notice  given  by  a  notary  to  the  indorser  of  a  promissory  note,  or 
the  acceptor  of  a  bill  of  exchange,  a  statement  that  the  note  or  bill,  at  its  ma- 
turity, was  protested  for  non-payment,  is  deemed  a  sufficient  notice  of  a  demand 
and  refusal  of  payment,  the  assertion  that  the  same  words,  as  an  averment  in  a 
pleading,  must  receive  the  same  construction,  rests  upon  no  principle,  and  upon 
no  sufficient  authority. 

It  is  an  error  to  suppose  that  any  such  rule  of  construction  was  laid  down,  ex- 
pressly or  impliedly,  as  a  rule  of  pleading,  by  the  Court  of  Appeals,  in  Cod- 
dingion  v  Davit,  (1  Comstock,  182.) 

It  was  upon  tlie  grounds  above  stated  that  the  court  placed  its  decision,  in  which 
all  the  Judges  concurred  ;  but  it  was  also  held,  by  Woodruff,  J.,  that  the  com- 
plaint was  fatally  defective  in  not  stating  at  what  time  the  bill  in  suit  was  pre- 
sented to  the  drawer,  nor  when  he  had  sight  thereof,  nor  when  he  accepted  it. 

Be  held  that  the  want  of  these  averments,  admitting  the  truth  of  all  the  allegations 
in  the  complaint,  rendered  it  impossible  for  the  court  to  say  that  payment  of 
the  bill  was  demanded,  or  refused,  on  the  day  when,  by  law,  such  payment  was 
demandable. 

Order  at  Speeial  Term,  overruling  demurrer  to  the  complaint^  revened,  tnd  Jnd^ 
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ment  upon  the  demurrer  for  the  defendantSy  with  the  UBoal  liberty  to  the  plain- 
tlib  to  ameDd  their  eomplaint 
(Before  all  the  Jadges,) 
February  Term,  1867. 

Appeal  from  order  of  Special  Term  overruling  demurrer  to 
oomplaint 

The  nature  of  the  action,  the  terms  of  the  complaint,  and  the 
questions  of  law  raised  by  the  demurrer,  are  fiillj  stated  in  the 
opinion  of  the  court 

K  0.  Benedict^  for  appellants,  defendants. 
S.  WhiUaker^  for  respondents,  plaintiffe. 

By  the  Court.  Woodruff,  J. — ^The  complaint,  so  fiir  as  itis 
material  to  state  its  contents,  shows  title  in  the  plaintiff  as  in- 
dorsees of  a  certain  bill  of  exchange  drawn  by  the  defendants  at 
the  city  of  New  York,  on  the  17th  day  of  May,  1856,  directed  to 
John  E.  Martin  at  Lisbon,  Portugal,  payable  sixty  days  after  sight 
thereof,  and  then  avers,  '^  that  the  said  bill  of  exchange  was  dalj 
accepted  by  the  said  John  E.  Martin,  and  became  payable  by  w 
tue  of  such  acceptance  at  Lisbon  aforesaid,  on  the  13th  day  of 
August  now  last  past.  That  on  the  said  13th  day  of  August  last, 
the  same  bill  of  exchange  was  duly  presented  for  payment,  and 
the  payment  of  the  money  therein  named  duly  demanded  at  Lis- 
bon aforesaid,  but  the  same  was  not  paid ;  whereupon,  and  on 
the  said  13th  day  of  August  now  last  past,  the  same  was  duly 
protested  for  non-payment,"  and  notice  to  the  defendants,  etc,  et& 

To  this  complaint  the  defendants  demur  on  the  general  ground 
that  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  assigning  special  grounds,  that  it  does  not  al- 
lege, that  the  bill  was  presented  to  Martin,  the  drawee,  for  accept- 
ance ;  nor  when,  if  ever  it  was  so  presented ;  nor  when  he  had 
sight  thereof;  nor  when  he  accepted  it ;  nor  to  whom  it  was  pre- 
sented for  payment. 

The  averment  that  the  drawee  accepted  the  bill,  sufficiently  em- 
braces, if  it  does  not  necessarily  involve  the  fact  that  it  was  pre- 
sented to  him,  and  that  he  had  sight  thereof.  K  this  action  was 
founded  upon  a  refusal  of  the  drawee  to  accept,  then  the  proper 
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averment  would  be,  that  the  bill  was  presented  to  the  drawee  for 
acceptance,  and  that  he  refused ;  but  where  the  ground  of  claim 
upon  the  drawers  is  the  non-payment  of  a  bill  payable  after  sight, 
the  averment  of  acceptance  is  made  for  the  purpose  of  showing 
when  the  bill  became  due,  or  more  accurately  perhaps,  to  show 
that  the  demand  of  payment  and  refusal  were  at  the  right  time 
to  put  the  drawers  in  default  The  bill  being  accepted,  the  ac- 
ceptance as  between  the  holders  and  drawers,  serves  no  other  pur- 
pose. The  precedents  to  be  found  in  Chitty  do  not  in  such  a  case 
contain  an  averment  that  the  bill  was  presented  for  acceptance, 
and  so  far  as  the  objection  here  made  goes  to  the  mere  failure  of 
the  plaintiffs  to  aver  such  a  presentment,  or  to  aver  that  the 
drawee  had  sight  of  the  bill,  the  acceptance  implies  that  when 
the  drawee  accepted,  the  bill  was  before  him  for  that  purpose,  and 
that  he  then  had  sight  thereof. 

The  averment  in  the  complaint  that  the  bill  "  was  duly  pre- 
sented for  payment,"  and  payment  "duly  demanded,"  is  not  within 
the  rules  heretofore  prescribing  the  mode  of  declaring  in  such  a 
case.  Alleging  a  presentment  and  demand  of  payment  is  alleging 
facts,  but  whether  they  were  duly  made  and  done,  if  "  duly"  has 
any  clear  legal  signification,  is  a  question  of  law  to  be  determined 
by  the  court  upon  all  the  facts  which  may  be  proved,  and  a  most 
material  fact  is  not  here  alleged,  viz. :  that  it  was  presented  to  the 
drawee  and  payment  demanded  of  him ;  or  if  there  exist  fisu^tB 
which  excused  such  a  presentment  to  him,  then  those  facts  are 
wanting. 

But  we  are  referred  to  the  provisions  of  section  162  of  the 
Code,  which  it  is  insisted  render  it  unnecessary  for  the  plaintiff  to 
state  to  whom  the  bill  was  presented  for  payment  That  section 
provides  that  "  in  pleading  the  performance  of  conditions  precedent 
in  a  contract,  it  shall  not  be  necessary  to  state  the  facts  showing 
such  performance ;  but  it  may  be  stated  generally,  that  the  party 
duly  performed  all  the  conditions  on  his  part ;"  and  Mr.  Justice 
Gridley,  in  Gay  v.  Pame,  (5  How.  Pr.  R  107,)  applied  this  sec- 
tion to  a  complaint  in  this  particular  very  much  like  the  present, 
and  held,  that  where  a  note  was  payable  at  a  particular  place,  an 
averment  that  the  note  was  duly  presented  to  the  maker,  and  pay- 
ment duly  demanded  was  a  sufficient  averment  that  the  note  was 
also  presented  at  the  place  at  which  it  was  payable. 
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The  court  are  of  opinion  that  section  162  of  the  Code,  in  what 
is  there  contained  relating  to  averring  the  performance  of  condi- 
tions precedent,  has  no  application  to  averments  neces&irj  to 
charge  the  drawer  of  a  bill  of  exchange.  They  deem  this  Sc^ctioa 
applicable  to  conditions  expressed  in  a  contract  which,  by  the 
terms  thereof,  are  to  be  performed  "  on  his  part,"  i.  e.,  by  the 
party  thereto,  and  which,  but  for  this  section,  he  must  state  to 
have  been  performed  by  him  in  detail.  And  that  the  object  of 
the  legislature  was  to  avoid  prolixity  in  pleading,  by  permittiDg 
him  to  aver  generally,  (by  grouping  all  the  conditions  to  be  per- 
formed by  himself),  that  he  had  duly  performed  them  all.  The 
section  substitutes  a  general  averment  of  performance  for  a  state- 
ment in  detail  of  the  performance  of  each  distinct  act  which  the 
party  was  bound  to  perform.  Its  purpose  was  not  to  give  to  the 
word  "duly,"  when  applied  to  a  single,  specific  averment,  any 
such  comprehensive  force  and  meaning  as  is  claimed  for  it  in  this 
case,  and  make  the  use  of  that  word  by  the  pleader  tantamount 
to  an  averment  of  every  other  fact  necessary  to  make  the  present- 
ment, which  is  averred,  a  legjil  presentment  It  is  obvious  that  if 
the  provisions  of  section  162,  relied  upon  by  the  plaintiffs,  are  ap- 
plicable to  pleadings  on  bills  of  exchange,  it  must  go  to  the  length 
of  warranting,(afker  a  statement  of  the  drawing  of  the  bill,  and  the 
plaintiffs'  title  thereto),  a  general  statement  that  every  thing  was 
thereafter  done  which  the  law  requires  to  charge  the  drawer  with 
its  payment,  or  that  all  the  conditions,  upon  which  the  duty  of  Uie 
drawer  to  pay  the  bill  to  the  plaintiffs  arises,  have  been  performed 
or  have  happened.  The  court  are  of  opinion  that,  although  the 
undertaking  of  the  drawer  of  a  bill  of  exchange  is,  that  it  shall  be 
accepted  and  paid,  and  that  if  it  be  presented  in  due  season,  and 
acceptance  or  payment  is  refused,  and  he  be  notified,  he  will  pay 
the  same,  which  latter  are  treated,  as  in  truth  they  are,  conditions 
of  his  liability,  yet  they  are  not  of  the  class  referred  to  in  the  seo- 
tion  cited. 

It  is  pertinent  to  observe  in  regard  to  this  subject,  that  if  the 
legislature  have  provided  a  substitute  for  the  former  special  and 
detailed  mode  of  averring  the  performance  of  conditions,  the 
pleader  can  only  claim  the  benefit  of  the  privilege  given  him 
when  he  adopts  the  substitute.  If,  instead  of  availing  himself  of 
the  liberality  extended  to  him  in  contravention  of  all  pre-existing 
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rules,  he  assumes  to  state  what  has  been  done  and  performed,  he 
should  so  state  the  fact  or  facts,  that  the  court  may  see  that  they 
do,  in  truth,  amount  to  performance.  The  legislature,  by  provid- 
ing a  substitute  for  the  former  mode  of  declaring,  have  not  sanc- 
tioned a  complaint  clearly  bad  under  the  pre-existing  law,  and  not 
warranted  by  the  new.  And,  therefore,  in  the  present  case,  if 
the  pleader  undertook  to  state  specifically  a  presentment  for  pay- 
ment and  refusal  as  the  ground  of  his  claim  upon  the  defendant, 
he  should  so  state  the  facts  that  the  court  can  see  upon  the  &ce 
of  the  complaint  that  it  was  a  legal  presentment 

We  are  also  referred  to  the  case  of  Woodbury  v.  Sachrider^  (2 
Abbot  Pr.  Rep.  402,)  and  upon  the  authority  of  that  case  the 
plaintiff  insists  that  the  averment  in  the  present  complaint,  that 
the  bill  of  exchange  in  question  was,  on  the  said  13th  of  August, 
duly  protested  for  non-payment,  obviates  the  objection  above  con- 
sidered, because  the  protest  of  a  bill,  ex  vi  termini^  imports  present- 
ment to  the  maker,  demand  of  payment,  and  refusal  thereof. 
With  great  respect  for  the  learned  Judges  by  whom  the  case  re- 
ferred to  was  decided,  we  feel  constrained  to  say,  that  the  authority 
upon  which  that  decision  was  distinctly  placed,  does  not,  in  our 
judgment,  warrant  any  such  construction  of  the  term  protest  in  a 
pleading,  and  that  it  cannot  be  supported  by  any  sufficient  author- 
ity or  established  principle.  The  case  of  Ooddirigion  v.  Davts,  (1 
Comstock,  183,)  was  supposed  to  warrant  the  construction  now 
contended  for.  That  was  an  action  upon  a  promissory  note  against 
an  indorser  who  had  made  a  written  request  of  the  holders  "  not 
to  protest"  the  note,  and  a  declaration  that  he  would  "  waive  the 
necessity  of  the  protest  thereof;"  the  court  held  this  to  be,  accord- 
ing to  its  fair  interpretation,  a  waiver  of  demand  and  notice  of 
non-payment.  Obviously,  if  this  case  proves  any  thing  applicable 
to  a  complaint  on  a  bill  of  exchange,  and  furnishes  a  rule  of  plead- 
ing, it  dispenses  with  an  averment  of  notice  of  non-payment.  This 
is  so  wide  a  departure  from  the  rules  of  pleading  recognizing  the 
necessity  of  that  averment  for  centuries  past,  that  I  doubt  whether 
the  court  would,  even  in  Woodbury  v.  Sachrtder^  have  so  ruled. 
A  distinct  averment  of  notice,  upon  which  issue  could  be  taken, 
never  has  been  held,  and  we  apprehend  will  not  be  held  embraced 
in  an  allegation  that  the  bill  of  exchange  was  duly  protested.  In 
no  sense  is  it  so  included.    By  no  general  rule  of  commercial  law 
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k  the  giving  of  notice  of  protest  or  of  non-pajment  a  neceasary 
part  of  the  duty  of  the  notary  called  upon  to  protest  the  bill. 

But)  in  truth,  the  decision  in  Ooddington  v.  Davis  gave  no  rule 
of  pleading  whatever ;  the  question  there  was  a  question  of  e?i- 
denoe  merely.  The  action  was  on  a  promissory  note.  Protest  of 
such  a  note  was  not  necessary.  The  court  say  that  the  term  pro- 
test, in  its  strict,  technical  sense,  i.  e.,  the  formal  memorandum  of 
the  notary  making  his  official  declaration  of  protest,  has  no  proper 
application  to  a  note,  and  that  the  term  protest,  as  applied  to  sndi 
notes,  has  a  popular  meaning,  in  which,  as  matter  of  evidence,  the 
defendant  must  be  taken  to  have  used  the  term.  That  he  mm 
be  deemed,  according  to  the  reasonable  interpretation  of  his  letter, 
to  have  intended  to  dispense  with  something  which  it  was  other- 
wise necessary  for  the  holders  of  the  note  to  do,  and  that,  "  io  a 
case  like  that,"  he  must  have  intended  to  waive  those  acts  whidi, 
among  merchants  and  bankers,  were  included  in  the  popular  sense 
in  which  the  word  protest  was  used.  The  Court  of  Appeals  ctf- 
tainly  did  not  decide,  that  averring  protest  in  pleading  included 
an  averment  of  notice  of  non-payment ;  nor  did  they,  we  think, 
intend  so  to  decide,  or  by  any  implication  sanction  such  a  ded- 
sion,  and  no  more  did  they,  that  in  pleading,  averment  of  proteBt^ 
includes  an  averment  of  demand  of  payment  from  the  drawer. 
The  protest  of  a  foreign  bill  of  exchange  is  a  necessary  official  act, 
without  which  the  drawer  cannot  be  charged ;  it  is  based  upon  a 
demand  of  payment  from  the  acceptor;  no  matter  how  formaDj 
done,  the  adt  of  protest  is  wholly  insufficient  without  a  demand. 
Neither  books  of  precedents  nor  adjudged  cases  have  heretofw« 
furnished  any  warrant  for  dispensing  with  the  allegation  of  both 
in  declaring  upon  a  foreign  bill,  and  we  are  not  prepared  to  hoH 
that  the  averment  of  protest  in  the  present  complaint  cures  the 
defect  in  the  allegation  of  demand  and  refusal  above  consid^^ 

The  court  are  to  be  understood  to  place  the  decision  of  the 
present  appeal  upon  the  grounds  above  stated.  But  as  it  may  be 
useful,  in  ihe  further  conduct  of  the  cause,  if  the  plaintiff  should 
think  proper  to  amend,  I  add  some  suggestions  arising  in  mjowii 
mind  on  a  consideration  of  the  other  and  remaining  objection  to  the 
complaint,  which  is,  that  the  complaint  does  not  state  at  what  time 
the  bill  was  presented  to  the  drawee,  nor  when  he  had  sigb^ 
thereof  nor  when  he  accepted  it. 
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That  the  time  vrhen  the  bill  was  presented  for  acceptance, 
which  is,  in  substance,  the  same  thing  as  the  time  when  he  *•  had 
sight  thereof,"  and  the  time  when  the  acceptance  took  place,  are 
both  material,  cannot  be  denied.  {Holmes  v.  Kerrison,  1  Taunt. 
828;  Ohitty  on  Bills,  passim.) 

A  bill  may  not  be  accepted  when  presented  for  that  purpose, 
and  may  afterwards  be  accepted.  The  present  being  a  bill  pay- 
able after  sight,  the  presentment  for  acceptance  was  necessary,  and 
it  is  material  to  the  liability  of  the  drawee  that  the  acceptance 
took  place  at  the  time  when  the  bill  was  so  presented,  otherwise 
the  drawee  was  not  charged  and  is  not  liable.  The  precedents  in 
Chitty  cover  this  point  by  averring  that  the  drawee,  "  upon  sight 
thereof,  accepted,"  etc.  The  complaint,  stating  neither  presentment 
nor  sight  of  the  bill,  simply  says  that  the  drawee  "duly  accepted." 
Such  an  averment  is  fully  satisfied  if  the  acceptor  so  accepted  as 
to  charge  himself  with  the  payment,  whensoever  his  acceptance. 
It  is  not  easy  to  see  the  propriety  of  giving  to  the  word  duly,  in 
this  connection,  an  effect  tantamount  to  an  allegation  that  the 
drawee  accepted  upon  sight  of  the  bill.  But  if  this  could  be  done, 
it  still  remains  wholly  uncertain  when;  that  is,  at  what  time  the 
acceptance  was  made,  and,  therefore,  wholly  uncertain  when  the 
sixty  days  (which  the  bill  had  to  run  after  sight)  began  to  elapse, 
and  when  the  bill  became  due ;  and  upon  this  depends  the  suf- 
fidency  of  the  subsequent  demand  and  refusal  to  charge  the 
defendants. 

It  is  true  that  the  pleader  has  averred  that  by  virtue  of  such 
acceptance  the  bill  became  payable  at  Lisbon  on  the  18th  day  of 
August  By  this  he  must  mean  one  of  two  things :  First,  that  the 
drawee,  by  the  terms  of  his  acceptance,  specially  appointed  Lisbon 
as  the  place,  and  the  18th  day  of  August  as  the  day  for  payment; 
in  -which  case  it  in  nowise  appears  that  the  terms  of  the  bill  were 
in  this  respect  pursued,  and  if  not,  then  clearly  the  drawee  is  not 
liable.  Or,  Second,  he  means  to  say  that  the  legal  effect  of  the 
acceptance  was  to  make  the  bill  payable  at  Lisbon  on  the  18th 
day  of  August 

Whether  this  is  true  or  not,  depends  upon  the  time  when  the 
acceptance  was  made.  We  cannot  see,  from  the  facts  alleged, 
whether  tjie  proposition  of  the  pleader  is  true  or  not.  When  a 
bill  or  note  is  payable,  is  a  question  of  law,  depending  sometimes 
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wholly  upon  its  terms,  and  sometimes  upon  its  terms  and  other 
extrinsic  facts.  Here  it  depends  upon  the  bill  itself  and  the  day 
on  which  it  was  presented  for  acceptance,  and  of  that  day  this 
complaint  says  nothing.  And,  it  may  be  further  added,  that  the 
inquiry  whether  any  and  what  number  of  days  of  grace  were 
allowed,  and  whether  these  conformed  to  the  usage  and  castom 
of  the  foreign  country  where  the  bill  was  payable,  may  also  be 
material. 

It  is  true  that  if  we  were  to  assume  that  the  pleader  has  judged 
correctly  of  the  legal  construction  of  the  bill,  in  connection  with 
the  day  of  its  presentation,  and  that  his  inference  that  the  bill  be- 
came payable  on  the  13th  of  August  is  correct,  we  might  go  back 
from  the  18th  of  August  and,  assuming  that  the  usage  and  castom 
of  the  place  of  payment  was,  in  respect  to  days  of  grace,  the  same 
as  our  own,  by  computation  find  on  what  day  the  bill  was  pre- 
sented for  acceptance.  But  this  is  reversing  the  course  and  office 
of  pleading ;  it  is  asserting  a  legal  proposition,  and  calling  upon 
the  court  to  assume  its  truth  and  infer  every  fact  which  must  exist 
in  order  to  sustain  it.  The  pleading  should  state  the  facts,  and 
whether  the  bill  became  payable  on  the  13th  day  of  August  or 
not  will  then  appear,  whether  averred  or  not 

If  the  pleader  may  omit  to  state  the  day  of  presentment  for  ac- 
ceptance, why  may  he  not,  after  describing  the  bill,  pass  at  once 
to  the  statement  that  such  bill  became  pjiyable  at  Lisbon  on  the 
13th  day  of  August?  The  argument  in  support  of  such  a  plead- 
ing would  be  the  same  as  is  now  submitted,  viz. :  assuming  the 
truth  to  be  that  the  bill  became  payable  on  the  day  named,  the 
court  can,  and  must  infer  the  facts,  to  wit:  that  the  bill  was  pre- 
sented to  the  drawee,  sixty  days  and  the  proper  allowance 
for  grace  before  that  day,  and  was  by  him  accepted  at  that  time. 

No  construction  of  the  162d  section  of  the  Code  will  warrant 
such  a  reversal  of  the  office  of  pleading. 

When  a  bill  is,  by  its  own  tenor,  payable  on  a  particular  day, 
an  averment  that  it  was  presented  on  the  day  upon  which  it  be- 
came payable,  according  to  the  tenor  thereof,  has  been  held  suffi- 
cient. {Bynner  v.  Rmsell,  1  Bing,  23.)  Here  no  extrinsic  &ct 
was  necessary  to  enable  the  court  to  say  on  what  day  it  did  be- 
come payable. 

The  order  at  Special  Term  overruling  the  demurrer  must  be 
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reversed,  and  judgment  thereon  ordered  for  the  defendants,  but 
with  leave  to  the  plaintifi^  to  amend  their  complaint  within  twenty 
days  on  payment  of  costs  of  the  demurrer  and  proceedings  at 
Special  Term  thereon.  Costa  of  the  appeal  $10,  will. abide  the 
event  of  the  suit* 


Faqe  v.  The  New  York  Central  Railroad  Company. 

When  a  railroad  company  gives  such  published  notice  of  the  running  of  its  trains, 
and  such  special  notice  in  the  cars  of  the  necessity  of  changing  cars,  at  any  par- 
ticular station,  that  every  traveller  of  ordinary  intelligence,  by  the  use  of  rea- 
sonable care  and  caution,  would  obtain  all  requisite  information  as  to  the  route 
to  be  travelled,  and  the  cars  to  be  taken  at  such  intermediate  point  of  the  voy- 
age, it  discharges  its  whole  duty  in  this  respect 

If  a  passenger,  merely  by  a  failure  of  his  own  to  use  such  care  and  caution,  iustead 
of  changing  cars  at  a  particular  station,  and  there  taking  cars  which  go  to  the 
place  to  which  he  has  paid  his  fare,  continues  in  the  cars  in  which  he  started, 
and  is  carried  in  another  direction,  the  result  is  to  be  attributed  t«  his  own  neg- 
ligence, and  not  to  a  breach  of  duty  or  of  contract  on  the  part  of  the  company. 

If  by  inadvertence  he  is  started  from  a  station  at  whi(.*h  he  should  have  changed 
cars,  in  a  wrong  direction,  and  this  is  discovered  in  time  to  enable  him  to  ra 
turn  to  such  station,  so  that  he  may  go  thence  for  the  place  to  which  he  had 
bought  a  ticket,  without  any  delay,  and  if  he  is  permitted  to  return  without 
charge,  but  refuses  to  do  so,  or  to  pay  his  fare  for  the  route  he  is  actually  trav- 
elling, or  to  leave  the  cars,  he  may  lawfully  be  ejected  therefrom.  If  ejected, 
bis  own  declarations  made  some  days  thereafter,  that  he  was  injured  thereby, 
are  not  competent  evidence  in  his  own  favor  to  prove  the  fact  of  such  injury. 

Before  Oaklet,  Ch.  J.,  Bosworth  and  Hoffman,  J.J.) 
Argued,  Feb.,  1857  ;  decided,  March  28,  1857. 

This  action  comes  before  the  court  on  questions  of  law  arising 
at  the  trial,  being  exceptions  taken  by  the  defendants  to  the 

»  —       ' 

*  To  the  reasons  stated  in  this  opinion  for  holding  a  complaint  to  be  bad  which 
merely  avers  that  a  foreign  bill  was  "  duly  protested'* — if  the  averment,  must  be 
construed  to  refer  to  our  own  law — it  may  be  added,  that  unless  the  bill  is  drawn 
upon  England,  the  court  has  no  right  to  presume  that  the  law  of  the  foreign 
country  upon  which  it  is  drawn  is  similar  to  our  own.  Upon  the  continent  of  Eu- 
rope there  is  a  great  variance  in  the  laws  that  regulate  the  demand  of  payment, 
and  the  time  and  form  of  a  protest,  and  hence,  unless  the  bill  is  drawn  upon  Eng- 
land, it  would  seem,  that  to  enable  the  court  to  judge  of  the  truth  of  the  averment, 
the  law  of  the  foreign  country  where  the  bill  is  payable  shourd  be  set  forth  in  the 
complaint 
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charge  of  the  Judge.  It  was  tried  before  Chief-Justice  Oakley 
and  a  jury,  in  November,  1856,  when  the  plaintiff  recovered  a 
verdict  for  $176. 

The  action  is  brought  against  the  defendants  as  common  car- 
riers, to  recover  damages  for  an  alleged  grievance  in  carrying  him 
over  the  wrong  road,  and  wrongfully  and  forcibly  ejecting  him 
from  the  cars. 

The  plaintiff,  on  the  8th  of  October,  1855,  bought  of  the  de- 
fendants, at  Albany,  a  ticket  from  that  place  to  Lyons,  before  six 
A.  Ji.  He  took  a  train  which  left  Albany  at  half-past  six,  a.  il, 
and  which  from  Syracuse  passed  over  the  old  road,  so  called, 
through  Marcellus,  Auburn,  Waterloo,  and  Vienna  to  Rochester. 
A  second  train  left  Albany  at  half-past  seven,  a.  m:.,  and  from 
Syracuse  passed  over  the  new  road,  so  called,  through  Lyons  to 
Rochester.  The  ticket  was  good  in  either  train  to  Syracuse.  The 
principal  questions  of  fact  litigated,  were:  Firsts  Whether  the 
plaintiff,  on  reaching  Syracuse,  had  notice,  or  might  have  known, 
if  he  had  paid  proper  attention  to  the  means  used  to  give  him  no- 
tice, that  he  must  leave  the  cars  he  was  in,  at  Syracuse,  and  wait 
the  arrival  of  the  next  train?  Second^  Whether,  after  leaving 
Syracuse  and  before  reaching  Marcellus,  he  was  told  he  was  on 
the  wrong  road,  and  must  take,  at  Marcellus,  the  train  he  would 
meet  there  going  to  Syracuse,  and  which  would  carry  him  there 
in  time  to  meet  the  half-past  seven,  a.  m.,  train  from  Albany  to 
Lyons?  Thirds  Whether,  notwithstanding  such  knowledge  and 
information,  and  after  a  demand  of  fare  on  the  old  road  from 
Syracuse,  if  he  persisted  in  continuing  on  that  route,  he  refused  to 
leave  the  cars  or  pay  fare,  and  was  for  that  cause  ejected  from  the 
cars  at  Vienna,  without  more  force  being  used  than  was  necessary 
for  the  purpose  ?  On  all  these  points  there  was  a  great  conflict  of 
evidence.     During  the  progress  of  the  trial, 

George  T.  Dickinson  was  called  as  a  witness  on  the  part  of 
the  plaintiff,  and  testified  as  follows,  to  wit : 

"  I  am  a  fruit  dealer ;  know  plaintiff;  am  his  partner ;  the  firm 
is  A.  W.  Page  and  Company,  146  West  street,  in  this  city.  I  re- 
member the  fact  of  his  going  west  last  October  a  year  ago.  He 
started  for  Lyons  to  purchase  fruits ;  was  well  when  he  left ;  gone 
four  or  five  days."  Plaintiff's  counsel  here  asked  witness  the  fol- 
lowing question,  to  wit:  "Was  he  well  when  he  came  back?** 
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To  this  defendants'  counsel  objected  as  incompetent,  as  nothing 
had  been  shown  making  defendants  responsible  for  t>laintiff's 
health  or  physical  condition  on  his  return,  which  objection 
the  court  overruled,  and  defendants'  counsel  excepted.  The 
witness  proceeded  as  follows,  to  wit :  "  He  complained  very  much 
of  his  back ;  he  complains  of  his  back  still  at  times ;  when  he 
takes  cold  he  is  affected  very  materially ;  it  has  interfered  with 
his  business." 

So  much  of  the  charge  as  is  essential  to  a  more  perfect  state- 
ment of  the  case,  and  to  present  the  portions  of  it  which  were  ex- 
cepted to,  was  as  follows : — 

"  On  the  arrival  of  the  train  at  Syracuse,  it  is  their  habit  to  stop 
or  go  slowly  before  reaching  the  depot,  and  the  conductor  there 
gives  notice  to  passengers  going  to  Lyons  that  they  must  change 
at  Syracuse,  and  take  the  cars  going  by  the  new  road.  Mr.  Kip- 
py,  a  witness,  says  he  heard  no  such  notice,  but  only  that  twenty 
minutes  would  be  given  for  dinner.  That  is  an  extraordinary 
feature  in  his  evidence,  gentlemen,  because  it  has  been  shown  that 
that  train  never  stops  there  to  dine.  There  is  something  about 
that  which  would  require  explanation.  Mr.  Eippy  tells  us  that 
on  arriving  at  the  depot,  Mr.  Page,  (the  plaintiff,)  left  the  cars  for 
some  ten  or  fifteen  minutes.  If  he  did  leave,  Mr.  Rippy  must 
be  mistaken  as  to  the  time,  because  that  train  starts  in  five  min- 
utes. The  cars  went  on  the  old  road.  Mr.  Rippy  says  the  tick- 
ets were  examined,  but  that  nothing  was  said  by  the  conductor 
until  on  the  examination  after  they  had  passed  Marcellus,  and 
then  the  conductor  spoke  to  the  plaintiff  about  being  on  the  wrong 
road  ;  and  Mr.  Page  then  said,  *  You  are  in  fault — ^you  must  send 
mie  back  to  Syracuse,  and  give  me  a  passage  there ;'  and  he  goes 
on  to  say  that  the  conductor  refused  to  give  him  a  passage  back. 
The  matter  continued  on  in  that  way  until  they  arrived  at  Vienna, 
where  the  conductor  undertook  to  remove  the  plaintiff  from  the 
cars.  He  (the  conductor)  came  into  the  cars,  Mr.  Rippy  says, 
with  those  two  brakemen ;  nothing  was  said  at  all ;  but  the  con- 
ductor pointed  out  Mr.  Page,  and  he  was  immediately  seized,  and 
removed  or  put  out  of  the  cars.  If  that  is  so,  gentlemen,  then  be- 
yond all  question  the  plaintiff  has  a  right  to  recover,  because  it 
was  clearly  the  duty  of  this  company  to  offer  to  send  this  man 
back  to  Syracuse,  to  reach  Lyons  as  he  could  have  done  in  time^ 
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by  meeting  the  train  for  the  new  road.  If  they  diJ  not  offer  to 
do  it,  they  were  clearly  in  the  wrong;  and  as  long  as  tbey  chose 
to  keep  him  in  the  cars,  and  not  send  him  back,  they  had  do  right 
to  remove  him.  If  Mr.  Rippy'a  statement  be  correct,  he  evidently 
wanted  to  go  to  Lyons,  and  not  to  Rochester.  If  that  is  the  truth 
of  the  matter,  then  the  pLuntiff  had  a  right  to  recover. 

"  On  the  other  hand,  the  defendants  say  that  notice  was  given  at 
Syracuse,  as  usual,  for  passengers  to  Lyons  to  change  care;  and 
the  brakeman,  Richards,  swears  that  upon  that  day,  the  8th  of 
October,  when  about  to  leave  Syracuse,  to  go  on  the  old  road,  no- 
tice was  given  to  all  persons  going  to  Lyons  to  change;  and  he 
fixed  that  fact,  and  the  date,  by  saying,  that  soon  after  his  atten- 
tion was  called  by  the  conductor  to  note  it.  If  his  attention  was 
called  to  it,  he  would  easily  remember  that  he  had  not  neglected 
to  do  so  at  that  time. 

**  Here  commences  the  discrepancy  between  the  two  parties.  No- 
tice might  have  been  given,  and  Mr.  Page  or  Mr.  Rippy  not  hare 
heard  it ;  but  the  conductor  states,  that  upon  examining  the  tick- 
et, before  arriving  at  Marcellus,  he  found  this  man  was  on  the 
wrong  road ;  that  he  told  him  so,  and  that  he  should  get  out  at 
Marcellus,  and  return  to  Syracuse,  which  he  could  do  without  ad- 
ditional pay,  and  arrive  in  time  to  meet  the  seven  and  a  half,  A-  K., 
train  to  Lyons.  The  conductor  says  that,  afterwards,  when  he  got 
to  Auburn,  the  plaintiff  had  not  lefl,  and  he  asked  him  whj 
he  had  not;  finding,  further  on,  that  he  did  not  leave,  he  gaw 
him  to  understand  that  he  could  not  go  on  the  road  further  than 
a  distance  equal  to  that  from  Syracuse  to  Lyons :  at  Vienna  he 
told  the  plaintiflF  that  he  would  take  him  to  Rochester  for  the  ad- 
ditional fare;  this  Mr.  Page  did  not  pay,  nor  offer  to  pay;  in  that 
stage  of  the  case,  when  they  arrived  at  Vienna,  the  conductor  says 
he  called  in  the  brakemen  ;  that  he  then  told  Mr.  Page  he  should 
pay  the  additional  fare  or  leave  the  car,  and  that  he  refused  either 
to  pay  or  to  leave.  That  story  they  all  three  swear  to,  and  that 
is  in  contradiction  to  the  story  told  by  Mr.  Rippy.  There  is  the 
painful  part  of  the  case,  where  you  have  to  discover  who  tells  the 
truth.  Then,  as  the  brakemen  say,  the  plaintiff  having  refus-'d 
to  leave  or  pay  the  fare,  they  were  ordered  to  take  him  out,  and 
thev  did  so,  he  making  some  slij^ht  resistance,  and  they  using  no 
further  violence  than  was  necessary.    If  that  be  true,  then  tne 


NEW  YORK— MARCH,   1867.  527 


Ttige  V.  N.  Y.  Central  R  R.  Co. 


plaintiflF  has  no  right'  to  recover,  because  his  conduct  would  be 
contrary  to  all  reason,  in  not  leaving  at  Marcellus.  If  the  truth 
is  as  the  conductor  and  brakemen  state,  then  Mr.  Page  is  undoubt- 
edly in  the  wrong;  and  if  he  refused  to  get  out  at  Marcellus, 
when  told  that  he  could  return  to  Syracuse,  and  meet  the  train 
going  to  Lyons,  and  insisted  in  remaining  in  the  car  going  to 
Rochester,  it  would  be  a  presumption  that  he  wanted  to  go  to 
Rochester  without  paying  his  fare. 

It  all  turns,  gentlemen,  on  the  question  as  to  who  tells  the  truth. 
That  you  must  decide  yourselves,  on  the  view  you  take  of  the 
evidence  and  all  the  surrounding  circumstances,  you  must  settle 
the  matter  according  to  your  consciences,  in  the  best  way  you  can. 
If  you  come  to  the  conclusion,  that  the  story  of  the  conductor  and 
brakemen  is  true,  in  contradiction  of  Mr.  Rippy's  statement  of 
what  occurred  at  Vienna,  then  Mr.  Rippy  would  not  be  entitled 
to  credit  in  any  thing.  If,  on  the  contrary,  you  come  to  the  con- 
clusion that  Mr.  Rippy  tells  the  truth  as  to  what  took  place  in  the 
car,  then  there  can  be  no  doubt  as  to  the  truth  of  the  other  cir- 
cumstances he  narrates.  If  you  place  confidence  in  the  statements 
made  by  Mr.  Rippy,  then  the  plaintifif  is  entitled  to  recover.  If, 
oa  the  contrary,  you  believe  the  conductor  in  his  story,  then  your 
verdict  must  be  for  the  defendants. 

On  the  question  of  damages,  if  you  come  to  that,  the  same  dif- 
ficulty arises;  for  if  you  believe  Mr.  Rippy  in  contradiction  of  the 
brakemen  as  to  what  occurred  in  the  car,  then  you  cannot  believe 
their  statement  in  any  particular,  when  they  say  Mr.  Page  did  not 
complain  of  injury.  We  have,  on  this  point,  no  evidence  that 
the  plaintiff  did  complain  until  he  returned  to  this  city.  His 
partner  and  Captain  Shaw  say  he  then  complained,  and  I  believe 
they  add  that  he  still  continues  to  complain.  The  doctor  states 
he  attended  upon  him,  and  cured  him  in  May  or  June ;  but  he 
probably  may  be  disposed  to  speak  with  more  certainty  of  that 
than  others  may  think  justified.  The  question  was  raised  whether 
evidence  as  to  the  plaintiff's  complaints  was  competent  to  be  laid 
before  the  jury,  and  I  allowed  it;  but  it  by  no  means  follows 
that  you  are  to  take  those  complaints  as  certain  evidence  of  the 
extent  to  which  Mr.  Page  suffered.  If  that  were  so,  every  man 
might  make  up  his  own  damages,  by  making  his  own  complaints. 
The  usual  course,  where  it  is  claimed  that  injury  has  been  sua-. 
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tainedf  is  to  call  a  physician  who  can  tell  the  nature  of  the  injoiy 
in  order  that  the  jury  may  rest  upon  some  safe  grounds  as  to  what 
the  extent  of  that  injury  is.  That  would  be  the  natural  course. 
No  physician  has  been  called,  however,  and  the  matter  is  left)  con- 
sequently, in  a  very  uncertain  position.  If  you  come  to  estimate 
damages,  then  you  will  consider  all  the  circumstances,  and  make 
due  allowance  for  what  the  plaintiff  has  omitted  to  prove. 

The  counsel  for  the  plaintiff  then  asked  the  court  to  charge  the 
jury  as  follows,  to  wit :  **  That  even  if  the  agents  of  the  company 
were  authorized  to  eject  the  plaintiff  from  the  car,  yet,  if  in  doing 
so,  they  used  more  violence  than  was  necessary,  the  defendants 
were  responsible  for  damages." 

The  court  so  charged. 

The  counsel  for  the  defendants  then  asked  the  court  to  charge 
the  jury :  **  That  if  they  believed  that  notice  was  given  to  the  pas- 
sengers who  held  tickets,  for  the  new  road  at  Syracuse,  as  testified 
by  defendants'  witnesses,  then  the  plaintiff  passed  on  to  the  old 
road  through  his  own  default,  and  the  defendants  were  under  no 
obligation  to  carry  him  on  without  his  fare,  or  to  return  him  to 
Syracuse." 

The  court  refused  so  to  charge,  unless  the  plaintiff  was  shown 
to  have  heard  the  notice.  Defendants'  counsel  excepted  to  this 
refusal. 

The  jury  found  a  verdict  for  the  plaintiff  of  $175. 

John  Oraham^  for  the  plaintiff. 

John  n.  Reynolds^  for  the  defendants. 

By  the  Court.  Hoffman,  J. — The  .inaccuracy  with  which, 
as  we  apprehend,  the  charge  of  the  Judge  at  the  trial  is  presented 
to  us,  renders  a  new  trial  necessary.  The  Judge  is  stated  to  have 
said,  that  notice  might  have  been  given,  and  yet  Mr.  Page  or  Mr. 
Eippy  not  have  heard  it;  and  subsequently  was  requested  to 
charge  "  that  if  they  believed  that  notice  was  given  to  the  passen- 
gers who  held  tickets  for  the  new  road  at  Syracuse,  as  testified 
by  the  defendants'  witnesses,  then  the  plaintiff  passed  on  the  old 
road  through  his  own  default,  and  the  defendants  were  under  no 
obligation  to  carry  him  on  without  his  fare,  or  to  return  him  to 
Syracuse." 
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The  court  refused  so  to  charge,  unless  the  plaintiff  was  shown 
to  hnve  heard  the  notice. 

I^hat  the  learned  Judge  meant  to  qualify  this  proposition  by 
the  idea  that  it  would  be  sufficient  if  the  plaintiff  was  in  a  position 
to  hear  such  notice,  we  do  not  doubt.  But  as  the  charge  is  pre- 
sented upon  the  case,  the  jury  would  have  been  misled,  and  the 
influence  of  the  error  in  favor  of  the  plaintiff  is  apparent. 

We  proceed,  with  a  view  to  the  new  trial,  to  state  our  opinion 
upon  the  leading  points  argued  by  counsel,  or  arising  in  the  cause. 

It  may  be  admitted,  that  the  question  is  settled,  in  our  state^ 
that  a  restriction  of  a  common  carrier's  liability  for  goods  is  not  to 
be  effected  by  a  general  public  notice,  although  it  may  be  by  spe- 
cial contract.  {Parsons  v.  Afonteathy  13  Barbour,  353  ;  Moore  v. 
Uvans,  14  Bnrb.  524.  See,  also,  The  N.  T.  S.  Co.  v.  The  Mer- 
diahts^  Bartk^  6  Howard's  U.  S.  R.  382 ;  Davis  v.  The  New  Jersey 
Ins.  Co.,  4  Sandf.  Rep.  136.) 

But  the  case  of  passengers  is  very  different  from  that  of  goods. 
The  counsel  of  the  defendants  very  justly  argues,  that  the  passen- 
ger owes  a  correlative  duty  to  the  company,  which  he  is  bound  to 
observe.  They  are  to  take  care  of  him,  but  he  is  also,  in  many 
respects,  to  take  care  of  himself;  and  a  wilful  or  a  heedless  neg- 
lect of  reasonable  regulations  actually,  or  by  a  strong  inference, 
made  known  to  him,  exempts  them  from  any  liability  for  the  con- 
sequences. 

If  the  plaintiff  had  travelled  the  road  before,  in  the  train  leav- 
ing at  the  same  hour,  it  would  be  a  flict  bearing  upon  the  question 
of  knowledge.  The  weight  of  that  fact  would  depend  upon  the 
frequency  and  recency  of  the  period  of  such  travelling. 

If  the  defendant  gave  such  published  notice  of  the  running  of 
its  trains,  and  such  special  notice  in  the  cars,  of  the  necessity  of 
changing  cars  at  any  particular  station,  that  every  traveller  of  or- 
dinary intelligence,  by  the  use  of  reasonable  care  and  caution, 
would  obtain  all  the  requisite  information  as  to  the  route  to  be 
travelled,  and  the  cars  to  be  taken  at  any  intermediate  point  of 
the  voyage,  it  discharges  its  whole  duty  in  this  respect. 

If  a  passenger,  merely  by  a  failure  of  his  own  to  use  such  care 

and  caution,  instead  of  changing  cars  at  a  particular  station,  and 

taking  cars  which  go  to  the  place  to  which  he  has  paid  his  fare, 

continues  in  the  cars  in  which  he  started,  and  is  carried  in  another 
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direction,  the  result  is  to  be  attributed  to  his  own  negligence,  and 
not  to  a  breach  of  duty,  or  of  contract,  on  the  part  of  the  com- 
pany. 

The  fact  of  the  publicity  of  such  regulations,  the  time,  mannCT, 
and  circumstances  of  publishing  them,  and  whether  sufficient  to 
bring  home  actual  notice  to  the  passenger,  provided  he  bestows 
reasonable  care  and  attention,  in  order  to  inform  himself,  is  one  to 
be  determined  by  a  jury. 

Merely  pointing  the  plaintiff,  at  Albany,  to  this  train  of  cars,  m 
the  one  to  be  taken,  is  not  an  engagement  that  such  train  would 
carry  him  to  Lyons,  without  a  change  of  cars,  in  the  progress  of 
the  route. 

Being  directed  to  that  train  at  Albany,  as  one  in  which  he  was 
to  take  a  seat,  would  not  give  him  a  right,  on  reaching  Syracuse, 
and  being  expressly  told  that  he  must  there  leave  that  train  and 
wait  the  arrival  of,  and  take  a  seat  in  the  next  train,  in  order  to 
go  to  Lyons,  to  insist  on  being  conveyed  to  Lyons  in  the  train  in 
which  he  started  from  Albany. 

Hence,  the  question  necessarily  resolves  itself  into  one  of  feet, 
and  that  is,  did  the  company  use  such  means,  to  give  information 
before  reaching  Syracuse,  of  the  cars  to  be  taken  at  that  place,  in 
order  to  be  carried  to  Lyons,  that  the  exercise  of  reasonable  care, 
attention,  and  caution,  on  the  part  of  the  passengers,  would  have 
brought  that  information  to  their  notice? 

K  it  did,  it  was  the  fault  and  negligence  of  the  passenger,  and 
not  of  the  company,  that  the  passenger  to  Lyons  continued  igno- 
rant of  the  necessity  of  leaving  the  cars  at  Syracuse,  and  waiting 
there  until  the  arrival  of  the  next  train.  For  the  consequences 
of  such  negligence  the  company  is  not  responsible. 

If  passengers  for  Lyons  were  not  allowed  to  go  as  far  as  Syra- 
cuse in  the  train  first  leaving  Albany,  but,  on  the  contrary,  were 
required  to  start  from  Albany  in  the  train  which  left  last,  those  of 
them  who  might  find  it  convenient  to  stop  an  hour  at  some  inter- 
mediate point,  would  be  very  apt  to  complain  of  such  a  r^ulation, 
as  being  unnecessarily  oppressive  and  unreasonable.  A  regula- 
tion which  promotes  the  convenience  of  some  passengers,  and  in- 
terferes in  no  way  with  that  of  others,  should  be  regarded  favora- 
bly, and,  if  every  reasonable  precaution  is  used  to  bring  to  all 
passengers  the  knowledge  of  it,  the  company  should  not  be  held 
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responsible  fur  the  corise<juences  resulting  from  the  inattention  of 
passengers,  and  their  neglect  of  the  means  used  to  convey  to  them 
such  information. 

So,  if  the  plaintiff  was  told,  before  reaching  Marcellus  that  he 
must  stop  there,  and  return  to  Syracuse  in  a  train  he  would  meet 
at  Marcellus,  and  that  he  might  return  in  it  without  charge,  it  was 
his  duty  to  have  retu'-ned,  if  by  doing  so,  he  would'  have  reached 
Syracuse  in  ample  time  to  take  the  train  for  Lyons.  If  he  refusjd 
to  do  that  he  should  not  be  held  to  have  any  right  to  continue 
further  on  the  train  in  which  he  was  riding. 

If  the  plaintiff  left  Syracuse  on  the  wrong  train  through  his 
own  neglect  to  attend  to  proper  information  given,  that  it  was  ne- 
cessary for  passengers  for  Lyons  to  wait  at  Syracuse  for  the  next 
train,  or  was  in  fault  in  not  leaving  the  cars  at  Marcellus,  Jind, 
notwithstanding  that,  insisted  on  going  further,  the  agents  of  the 
company  had  a  right  to  put  him  out  of  the  cars  if  he  refused  to 
leave  them  on  being  requested  so  to  do. 

The  company,  in  such  event,  would  not  be  liable  for  ejecting 
him  from  the  cars,  unless  moic  force  was  exerted  than  was  neces- 
sary for  the  purpose.  If  more  was  used,  then  it  would  be  liable 
fur  any  injuries  produced,  or  damage  caused,  by  such  excess  of 
force.    (Angell  on  Carriers,  §  527  a,  and  §  531,  note  1.) 

The  plaintiff  had  not  proved  enough  to  make  his  own  state- 
ments or  complaint  that  he  had  a  lame  back  admissible.  No 
physical  injury,  caused  by  ejtcting  him  from  the  car,  had  been 
proved  which  justified  the  inference  that  a  lame  back  was  the 
consequence  of  it.  It  is  difficult  t<^  say  why  his  complaints  of  pain 
or  soreness  in  any  other  part  of  his  system  would  not  be  equally 
competent 

There  should  be  some  proof  of  actual  injury  other  than  com- 
plaints of  the  party  himself,  made  several  days  subsequently,  to 
justify  the  admission  of  such  complaints.  If  those  who  witnessed 
the  transaction  give  no  evidence  justifying  the  inference  of  actual 
injury,  nor  of  any  complaints  of  injury  made  at  the  time  of  the 
transaction,  the  mere  fact  that  several  days  subsequently  he  com- 
plained of  lameness  in  his  back,  without  proof  where  he  had  been, 
or  what  he  had  been  doing  in  the  mean  time,  is  no  evidence  that 
such  lameness  was  caused  by  ejecting  him  from  the  ciirs.  It  does 
not  amount  to  as  much  as  an  explicit  declaration  of  his  own^  that 
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he  was  injured  by  being  ejected  from  the  cars.  Such  a  declara* 
tion  would  be  clearly  inadmissible. 

This  case  is  very  diflferent  from  that  of  CcddiveU  v.  Murphy  (1 
Kern.  419). 

In  that  case,  it  was  proved  by  a  physician  that  the  plaintiff  was 
injured  internally.  The  witness  under  examination  had  taken 
care  of  the  plainti£f  from  the  time  he  was  injured  for  about  ten  or 
eleven  days ;  had  assisted  him  in  getting  from  his  b^d,  and  in  get- 
ting down  stairs,  and  had  seen  him  repeatedly  since.  He  was 
asked  as  to  the  condition  of  the  plaintiff^s  health  since  the  acci- 
dent, and  answered,  "  he  has  invariably  complained." 

There  was  sufficient  foundation  laid  for  such  evidence.  But 
the  evidence  given  in  this  case  reverses  the  rule,  and  if  of  any 
eflfect,  tends  to  prove  an  injury  from  the  mere  fact  of  complaints 
at  a  subsequent  period,  without  any  evidence  of  injury  or  com- 
plaint at  the  time  of  the  transaction  in  question. 

A  new  trial  must  be  granted,  with  costs  to  abide  the  event 


CoBUBN,  appellant  v.  Baker  and  wife,  and  Gridley,  reoeim 
of  WiLLETT,  respondents  and  defendants. 


When  two  persons  exchange  notes,  each  taking  the  note  of  the  other,  of  the 
date  and  amount,  and  payable  at  the  same  time,  each  note  is  the  proper  d«U 
of  the  maker  thereof,  and  each  of  sach  persons  is  a  purcliaser  for  value  of  dit 
note  he  received  from  the  other  in  exchange  for  his  own. 

Hence,  if  Willet  (one  of  the  two)  transfers  the  note  he  so  received  to  another,  is 
collateral  security  for  the  payment  of  a  mortgage  on  premises  which  Willett  had 
bought  subject  to  such  mortgage,  and  on  an  agreement  to  pay  such  mortgnge 
as  a  part  of  the  contract  price;  and  if  Coburn  (ihe  other  of  the  two)  sod  tJte 
maker  of  the  note  so  transferred,  pay  it,  Coburn  cannot  maintain  an  adios 
against  Baker  and  wife,  by  reason  of  the  same  premises  having  been  coDvey«d 
to  Baker's  wife  before  the  note  made  by  Coburn  became  due  or  wa?  paid,  tub- 
ject  to  the  same  mortgage,  and  on  her  agreement  to  pay  such  mortgage  as  a  psrt 
of  the  purchase  money,  to  obtain  a  judgment  compelling  Baker  and  wife  to  r^ 
fund  to  him  the  amount  <^  such  note,  or  that,  in  default  thereof,  the  mortgas^ 
premises  be  sold,  and  the  proceeds  of  such  sale  be  applied  to  reimburse  to  bim 
the  amount  of  such  note,  although  Willett  has  failed  to  pay  the  note  he  gsre  to 
Coburn,  and  has  become  insolvent,  and  a  receiver  of  his  property  has  been  ip* 
pointed  on  proceedings  supplementary  to  execution. 

Bach  a  re^eiv^r,  he  having  been  appointed  before  the  notes  so  exchanged  vereda^ 
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eonld  have  enforced  payment  of  the  note  made  by  Gobam,  had  it  then  belonged 
tu,  and  been  held  by  Willett,  and  the  proceeds  would,  of  right,  be  payabla  to 
the  judgment  creditors,  at  whose  suit  such  receiver  was  appointed. 
Judgment,  dismissing  the  complaint,  affirmed. 

Before  Oaklet,  Cil  J.,  Bosworth  and  Hoffman,  J.J.) 
Argued,  February  15;  decided,  March  20,  1867. 

This  action  comes  before  the  court  upon  an  appeal  by  the  plain- 
tiff from  a  judgment  dismissing  his  complaint. 

One  Bogart,  being  owner  of  the  unexpired  term  of  certain 
leasehold  premises  described  in  the  complaint,  executed  two  seve- 
ral mortgages  of  such  premises ;  one  dated  May,  1851,  to  Jacob 
Christie,  to  secure  the  payment  of  $2000  and  interest ;  the  other, 
dated  June  10,  1852,  to  J.  B.  Dunham  and  E.  Scudder,  to  secure 
the  payment  of  the  further  sum  of  $2000  and  interest.  Scudder 
assigned  his  interest  in  the  latter  mortgage  to  Dunham,  on  the 
5th  of  October,  1 852. 

Subsequently,  and  on  the  24th  of  February,  1853,  Bogart  con- 
veyed the  premises  to  Wm.  M.  Willett,  subject  to  these  two  mort- 
gages, which  were  to  be  paid  by  Willett,  as  so  much  of  the  con- 
sideration-money. 

On  the  22d  of  November,  1853,  Willett,  and  Cobum,  the  pres- 
ent plaintiff,  exchanged  promissory  notes  with  each  other,  each 
note  bearing  that  date,  and  being  for  the  sum  of  $1000,  and  pay- 
able three  months  from  its  date,  and  maturing  February  25, 1854. 

Willett,  holding  the  note  thus  made  by  Coburn,  and  having 
paid  to  Dunham  $1000  on  the  mortgage  held  by  the  latter,  trans- 
ferred this  note  to  Dunham,  as  collateral  or  further  security  for 
the  balance  of  said  mortgage  debt 

Subsequently,  and  on  the  18th  of  January,  1854,  Willett  as- 
signed the  leasehold  premises  to  Josephine  Baker,  one  of  the  de- 
fendants, subject  to  the  moneys  then  due  on  both  mortgages,  which 
were  to  be  paid  by  the  said  Josephine,  as  part  of  the  consideration 
for  the  said  assignment. 

Willett  soon  after  this  failed  in  business.  Under  proceedings 
supplementary  to  execution,  the  defendant  Gridley  was  appointed 
a  receiver  of  all  his  property  and  effects  by  an  order  dated  the 
14th  of  February,  1854,  and  made  an  assignment  of  the  same 
date  of  all  his  property  to  such  receiver. 

Cobum  paid  to  Dunham,  on  the  25th  of  February,  1854,  the 
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note  held  by  Dunham,  but  Willett  wholly  failed  to  pay  the  note 
which  he  had  given  in  exchange  for  it  to  Cobum. 

Soon  after  the  25th  of  February,  1854,  Willett  agreed  with 
Coburn  to  obtain  for  him  an  assignment  of  the  mortgage  held  by 
Dunham,  in  consideration  of  &>burn  having  paid  to  Dunham  the 
note  which  Cobum  had  given  to  Willett,  and  gave  an  order  to 
Scudder,  who  had  the  mortgage  in  his  possession,  to  make  such 
an  assignment  On  the  llth  of  March,  1854,  Dunham  executed  a 
satisfaction  piece,  acknowledging  payment  of  the  mortgage,  and 
delivered  it  to  Benjamin  H.  Baker,  the  husband  of  Josephine. 
It  was  filed  with  the  register  on  the  day  of  its  date.  The  execu- 
tion, acknowledgment,  and  filing  of  the  satisfaction  piece  were 
done  without  the  knowledge  of  Willett  or  of  Cobum. 

The  complaint  prayed  that  the  stiid  leasehold  premises,  and  all 
the  right  and  estate  of  Baker  and  wife,  and  of  Giidley,  as  receiver, 
in  and  to  the  same,  subject  to  said  mortgage,  be  sold,  and  that  out 
of  the  proceeds  the  plaintiff  be  paid  $1000  and  interest,  and  his 
costs  of  this  action,  and  for  such  other,  or  other  and  further  re- 
lief as  might  be  just  and  equitable. 

The  action  was  tried  before  Mr.  Justice  HoflFman,  who  found 
the  foregoing  facts,  and  gave  judgment  for  the  defendant,  dismiss- 
ing the  complaint.  From  that  judgment  the  plaintiff  appealed  to 
the  General  Term. 

Jiw.  Miller^  for  plaintiff  and  appellant,  among  others,  made  and 
argued  the  following  points : — 

I.  After  the  purchase  from  Bogart  by  William  M.  Willett, sub- 
ject to  the  two  mortgages  made  by  Bogait,  which  were  allowed 
by  Bogart  to  Willett  as  part  of  the  consideration,  and  which 
Willett  agreed  to  pay,  he  (Willett)  in  equity  became  the  principal 
debtor  on  said  mortgages,  and  Bogart  security. 

When  Willett  assigned  the  premises  to  the  defendant  Josephine 
Baker,  subject  to  the  payment  of  the  moneys  then  due  on  the 
mortgages,  to  be  paid  by  her  as  part  of  the  consideration  for  the 
assignment,  then  the  defendant,  Josephine  Baker,  became  in 
equity  the  principal  debtor,  and  Willett  the  first  security,  and 
Bogart  the  second  security  for  the  payment  of  said  mortgage 
{Marsh  v  Pike,  10  Paige,  595  to  597.) 
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IL  Subsequent  tc>  the  deposit  of  the  appellant's  note  with  Dun- 
ham, and  on  the  13th  of  January,  1854,  Willett  conveyed  the 
mortgaged  premises  to  the  defendant,  Josephine  Baker.  After 
such  conveyance,  the  parties  stood  thus  in  relation  to  the  mort- 
gage held  by  Dunham: — 1.  Josephine  Baker,  principal  debtor. 
2.  Wm.  M.  Willett,  first  security,  fortified  by  the  note  of  the  ap- 
pellant 3.  Stephen  Bogart  as  the  second  security.  While  the 
parties  stood  in  this  relation,  and  on  the  14th  of  February,  1854, 
Willett,  under  the  supplemental  proceedings,  made  an  assignment 
to  James  Gridley,  Esq.,  the  receiver.  At  this  time  Willett  had 
no  beneficial  interest  in  the  mortgage,  nor  any  claim  against  Jo- 
sephine Baker,  or  against  the  mortgaged  premises,  which  could 
pass  under  the  assignment.  The  payment  by  an  assignor  out  of 
his  own  funis,  after  assignment  of  a  debt  for  which  he  was  surety 
before  the  assignment,  does  not  vest  in  the  receiver  the  claim 
against  the  principal ;  such  claim  belongs  solely  to  the  assignor, 
as  much  so  as  the  earnings  of  the  assignor  subsequent  to  the  as- 
signment. 

III.  At  the  time  of  the  assignment  by  Willett  to  the  receiver, 
on  the  14th  of  February,  1854,  the  legal  and  equitable  rights  of 
Willett,  in  relation  to  Josephine  Baker,  to  the  mortgage,  the  mort- 
gaged premises,  and  the  appellant's  note,  were  simply  these : — 

1.  That  Josephine  Baker,  or  the  mortgaged  premises,  should  pay 
the  mortgage,   in  exoneration   of  himself  and  the  note;   and 

2.  That  thereupon  the  appellant's  note  should  be  returned  to 
him. 

rV.  The  receiver  acquired  no  greater  rights  in  regard  to  the 
note  than  Willett  would  have  had,  provided  he  had  not  made  an 
assignment ;  and  such  rights  Mrere  subject  to  the  same  equities  and 
duties  on  the  part  of  the  receiver,  which  would  have  devolved  on 
Willett,  if  no  assignment  had  been  made.  {Payne  v.  Cutler^  18 
Wend.  605-606 ;  Rogers  v.  Owaihmey,  12  Wend.  484 ;  Ibid.  14 
Wend.  675;  Smith  v.  Van  Loan,  16  Wend.  654,  661.) 

V.  The  utmost  that  the  receiver  can  in  any  event  claim,  and  all 
he  ought  in  equity  to  claim,  adverse  to  the  interests  of  the  appel- 
lant, is  what  he  could  have  eirforced  against  the  appellant  if  the 
note  had  been  surrendered  by  Dunham  to  the  receiver. 

VI.  If  the  note  had  been  surrendered  to  the  receiver  by  Dun- 
ham, he  could  not  have  collected  any  thing  upon  it  against  the 
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appellant,  as  the  consideration  had  failed.     Consequently  it  would 
huve  been  of  no  value  in  his  hands.     (Story  on  Bills,  §  1&^.) 

VIL  It  was  the  duty  of  Willett  to  either  pay  the  note  he  gate 
to  the  appellant,  or  to  redeem  the  appcllant^s  note  pledged  with 
Dunham,  and  to  re-exchange  notes  with  the  appellant  And  the 
receiver's  rights  on  the  appellant's  note  would  have  been  subject 
to  the  same  duties. 

J.  E.  Burrill^  for  defendants  and  respondents. 

I.  The  appellant  is  not  entitled  to  be  subrogated  to  the  rights 
of  Willett  in  respect  to  the  mortgage.  1.  The  note  made  by 
plaintiff  having  been  made  upon  an  exchange  of  paper,  was  based 
on  a  valuable  consideration,  and  Dunham,  having  tak^n  it  in  pay- 
ment of  the  balance  due  on  the  mortgage,  was  a  holder  for  valoe, 
and  entitled  to  recover  the  same  against  Coburn.  2.  The  note 
made  by  Coburn  to  Willett,  and  which  he  transferred  toDanham, 
was  the  property  of  Willett,  and  when  Coburn  paid  the  note  he 
paid  his  own  debt.  {Dowe  v.  SdtuU^  2  Denio,  621;  Wooskrv, 
Jenkins,  8  Denio,  187.)  3.  The  note  made  by  Coburn  was  not 
made  for  the  purpose  of  being  applied  to  the  payment  of  the  mort- 
gage. 4.  If  Coburn  seeks  to  entbrce  his  remedy  against  Willett, 
it  must  be  upon  Willett's  note,  and  for  nothing  else.  {Wooeisrv, 
Jenkins,  8  Denio,  187.)  5.  Coburn  never  in  anywise  became 
bound  to  Dunham  for  the  payment  of  Willett's  bond  and  mort' 
gage,  nor  did  he  ever  become  in  any  way  the  surety  of  Willett, 
in  respect  thereto.  (Story's  Eq.  §§  33 1-499 ;  Sandjord  v.  Mac 
Lean,  3  Paige,  122;  Dawe  v.  JScIiuU,  2  Denio,  621;  Woofkrv. 
Jenkins,  3  Denio,  187.) 

II.  The  agreement  alleged  to  have  been  made  between  the 
plaintiff  and  Willett,  by  which  Willett  agreed  that  Dunham  might 
assign  the  mortgage  to  him,  was  made  after  the  maturity  of  the 
notes,  and  consequently  after  the  assignment  to  the  receiver. 

III.  Conceding,  for  the  sake  of  the  argument,  that  by  the  con- 
veyance of  the  premises  by  Willett  to  Baker,  subject  to  the  mort- 
gage, the  land,  or  the  defendant  Buker,  became  the  principal 
debtor,  and  Willett  became  the  surety,  as  is  claimed  by  the  plain- 
tiff, it  follows  that  Willett,  as  such  surety,  could  have  (impelled 
Baker  to  have  paid  the  debt,  and,  to  have  saved  Willett  harmleBS. 
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although  Willett  had  neither  p«iid  nor  been  sued.  (Story  Eq. 
Juris.  780,  849,  850 ;  Hayes  v.  Ward,  4  John.  Ch.  132 ;  Cham* 
pion  V.  Brown,  6  ib.  406-7.)  2.  The  mortgage  was  due  at  the 
time  of  the  conveyance  to  Baker,  and  if  the  latter  assumed  the 
payment,  and  covenanted  to  pay,  then  there  was  a  breach  of  the 
covenant  instanter.  8.  The  right  of  Willett  to  compel  Baker  to 
pay,  or  his  right  of  action  against  Baker  for  not  paying  the  mort- 
gage, are  dinses  in  action,  which  passed  by  the  assignment  from 
Willett  to  the  receiver,  on  the  14th  of  February,  1854. 
IV.  The  judgment  should  be  afiSrmed. 

By  the  Court.    Bosworth,  J. — The  view  taken  of  the  plain- 
tiff's rights  and  position,  by  his  counsel,  we  understand  to  be,  in  , 
brief,  this: — 

If  the  note  made  by  Coburn  had  continued  in  WilletVs  hands 
until  the  defendant  Gridley  was  appointed  receiver,  and  had,  on 
that  day,  been  delivered  to  Gridley,  as  such  receiver,  Gridley  could 
not  have  maintained  an  action  upon  it,  because  the  consideration 
of  it  had  wholly  failed,  by  reason  of  the  insolvency  of  Willett,  and 
iis  consequent  inability  and  failure  to  pay  the  note  which  he 
gave  in  exchange  to  Coburn.  That  the  note  would  have  been 
valueless  and  invalid  in  the  hands  of  such  receiver. 

That  at  the  time  Willett  assigned  to  the  receiver,  the  legal  and 
equitable  rights  of  Willett,  in  relation  to  Josephine  Baker,  and  to 
the  mortgage,  and  to  the  mortgaged  premises,  and  to  Cobum's 
note,  were :  1st.  That  Josephine  Baker,  or  the  mortgaged  prem- 
ises, should  pay  the  mortgage,  in  exoneration  of  himself  and  the 
note,  and,  2d.  That  thereupon  Coburn's  note  should  be  returned 
to  him. 

That  Coburn  having  been  compelled  to  pay  the  note,  because 
it  had  been  hypothecated  to  Dunham,  and  the  debt  which  it  was 
made  to  pay  being  one  which  the  mortgaged  premises  or  Josephine 
Baker  should  pay,  and  for  the  payment  of  which  Willett  was  a 
mere  surety  as  between  himself  and  Josephine  Baker,  the  plaintiff 
was,  in  effect,  a  surety  for  Willett,  and  should  be  subrogated  to 
his  rights. 

In  Dowe  v.  SchuU  (2  Denio,  628)  the  court  held,  that  when  two 
persons  exchange  notes,  each  taking  the  note  of  the  other,  of  tlio 
same  date  and  amount,  and  each  payable  at  the  same  time,  eacli 
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note  is  the  proper  debt  of  the  maker  thereof,  and  each  holder  is  a 
purchaser  for  value.  As  the  note  taken  by  either  is  a  debt  due 
to  the  holder,  and  is  his  property,  he  may  sell  it  on  such  terms 
and  at  such  price  as  he  pleases.  Although  discounted  on  usurioos 
terms,  that  cannot  affect  its  validity  as  respects  the  maker.  That 
in  such  cases  the  relation  of  principal  and  surety  does  not  exist, 
and  that  a  promise  of  either  maker  to  indemnify  the  other  cannot 
be  implied.  The  cases  uniformly  hold  and  fully  sustain  these 
propositions.  {Bice  v.  Matiier,  3  Wend.  62 ;  Cameron  v.  Chappdl^ 
d,  at,  24  Wend.  94 ;  Chitty  on  Bills,  84-85.) 

In  Wooster  v.  Jenkins  (3  Denio,  187)  the  question  was  fully  con- 
sidered, and  the  court  held,  that  after  such  an  exchange  of  DOtes 
the  rights  of  each  holder  were  the  same  as  if  he  had  taken  the 
note  held  by  him  for  money  paid  or  goods  sold.  That  each  party 
was  bound  to  pay  his  own  note,  and  that  no  contract  of  either  to 
indemnify  the  other  could  be  implied.  That  the  remedy  of  each 
was  on  the  note  he  had  taken,  and  neither  could  recover  against 
the  other,  in  an  action  for  money  paid  to  the  use  of  the  party 
making  the  note  which  had  been  paid. 

The  settled  doctrine  would  seem  to  be,  that  any  indorsee  of 
such  a  note,  before  its  maturity,  has  the  same  rights  against  the 
maker  of  it  as  if  each  note  had  its  origin  in  a  distinct  and  inde- 
pendent transaction,  and  the  consideration  of  it  was  property  sold 
and  delivered  to  the  maker. 

These  views,  if  sound,  dispose  of  the  whole  case.  The  note,  if 
it  had  been  held  by  Willett,  and  if  it  had  passed  into  the  hands 
of  Gridley,  as  receiver,  on  the  14th  of  February,  1854,  would  have 
been  valid  and  available  in  his  hands,  and  collectible  for  the 
benefit  of  the  particular  creditors  of  Willett,  at  whose  suit  Gridley 
was  appointed  receiver. 

Under  such  circumstances,  if  any  one  has  a  right,  in  conse- 
quence of  the  payment  of  this  note  to  Dunham,  to  resort  to  the 
mortgaged  premises  to  obtain  payment  of  the  amount  of  this  note, 
it  is  Gridley,  the  receiver,  and  he  would  hold  whatever  be  might 
collect  for  the  judgment  creditors  of  Willett,  at  whose  suit  the 
receiver  was  appointed.  {Naniuchet  Pacific  Bank  v.  JSteUnns^  [tw- 
te,  341.) 

Although  Willett  had  failed,  even  if  no  receiver  had  been  ap- 
pointed, and  Willett  had  then  held  the  note  naade  by  Coburn,  the 
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latter  could  not  have  instituted  an  equitable  action,  on  the  14th 
of  February,  1854,  to  compel  the  set  oflf  of  one  note  against  the 
other,  because  neither  note  was  then  due.  {Keep  v.  Lord,  2  Duer, 
78;  Bradley  v.  Angd,  8  Com.  476.) 

We  think  the  present  action  cannot  be  maintained  on  the  facts 
found.  The  complaint  was  properly  dismissed,  and  the  judgment 
must  be  affirmed,  with  costs. 


Martha  Garner,  and  others  v.  The  Manhattan  Building 

Association. 

lo  an  action  to  reeover  the  poBseesion  of  real  etitate,  a  complnint  which  Btates  that, 
on  a  day  named,  a  person,  whose  name  is  given,  was  in  possestsion  and  seized 
thereof  in  his  own  right  in  fee,  and  died  so  seized  and  possessed ;  t.l)at  the  plain- 
tiffs are  bis  only  heirs  at  law,  and,  as  such,  are  seized  in  fee  and  entitled  to  the 
posaeSKion;  that  the  defendant  is  wrongfully  in  possession,  claiming  title,  and 
refuses  to  give  up  poasesflion,  though  requested  so  to  do,  states  fitcts  constituting 
a  cause  of  action. 

Tbo  defendants,  by  their  answer,  and  by  the  evidence  given  at  the  trial,  claiming 
a  right  to  the  possession  under  an  unexpirvd  lease,  executed  by  the  plaintiffs' 
ancestor,  in  his  life-time,  Ae/<f,  that  it  was  competent  for  the  plaintiff  to  prove 
in  reply  any  facta  which  put  an  end  to  the  lease,  or  gave  a  right  to  the  plaintiffs 
to  require  the  poasesaion  to  be  given  up  to  them,  and  the  defendants'  possession 
to  be  wrongful. 

(Before  Oakley,  Ch.  J.,  BoewoRTH  and  Hoffman,  J.J.) 
Submitted,  February  18;  decided,  March  28,  1857. 

This  action  comes  before  the  court  on  an  appeal  by  the  defend- 
ants from  a  judgment  entered  on  the  report  of  a  referee.  It  was 
commenced  about  the  25th  of  May,  1855,  and  was  brought  to  re- 
cover the  possession  of  certain  real  estate  described  in  the  com- 
plaint. 

The  complaint  states,  that  on  and  before  the  1st  of  May,  1848, 
one  John  Garner,  then  of  the  county  of  Bockland,  and  state  of 
New  York,  was  seized  in  his  own  right  in  fee,  and  lawfully  pos- 
sessed of  all  that  certain  lot,  piece,  or  parcel  of  ground,  situate  and 
being  in  the  city  of  New  York,  and  particularly  describing  it. 

The  said  John  Garner  died,  so  seized  of  the  said  lands  and 
premises,  some  time  in  the  said  year  1843,  intestate,  leaving  him 
surviving  his  widow,  the  said  Martha  Garner,  and  his  children, 
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and  sole  heirs-at-Iaw,  the  plaintiffs,  Frederick  Gamer,  Mary  Gur- 
ner  Ward,  now  the  wife  of  the  plaintiflF,  Adam  H.  Ward,  and 
David  Garner. 

The  said  plaintiflfe,  Frederick  Garner,  Mary  Gamer  Ward,  and 
David  Gamer,  are  seized  in  fee  and  entitled  to  the  possession  of 
the  said  lands  and  premises,  subject  to  the  life  estate  of  the  said 
Martha  Garner,  in  one  equal  undivided  third  part  of  the  same. 

That  the  said  David  Garner  is  an  infant  under  the  age  of  twenty- 
one  years,  and  that  the  said  Adam  H.  Ward,  by  an  order  duly 
made  by  this  court,  has  been  appointed  his  guardian,  for  the  pur- 
pose of  prosecuting  this  action  on  his  behalf. 

The  defendants  are  a  corporation  or  association  organized  under 
the  laws  of  the  state,  and  the  plaintiffs  have  been  informed  and 
believe,  that  the  defendants  are  wrongfully  in  possession  of  the 
said  lands  and  premises,  and  wrongfully  claim  a  right  thereto, 
and,  although  often  requested,  have  refused,  and  still  refuse,  to 
deliver  up  possession  of  the  said  lands  and  premises  to  the  plain- 
tiffs, and  unjustly  withhold  the  possession  thereof  from  them. 

By  reason  of  such  continual  wrong-doing  on  the  part  of  the  said 
defendants,  the  plaintiffs  have  sustained  damage  to  the  amount  of 
th^ee  thousand  dollars. 

Wherefore  the  plaintiffs  demand  judgment  against  the  said  de- 
fendants for  said  sum  of  three  thousand  dollars,  together  with  the 
costs  of  this  action,  and  also  that  the  defendants  deliver  up  to  the 
plaintiffs  possession  of  the  said  lands  and  premises,  and  everjr  part 
thereof. 

The  defendants  by  their  answer  made  title,  under  a  lease  of  the 
premises  dated  May  1,  1848,  executed  by  John  Gamer  to  one 
Derrick  D.  Foster,  for  twenty-one  years  from  that  date;  an  as- 
signment of  the  lease  by  Foster  to  Demarest,  and  by  Demarestto 
John  McDonald,  and  a  mortgage  of  the  premises  by  McDonald  to 
the  defendants  on  the  19th  of  November,  1861,  to  si^ure  the 
payment  of  $4000  lent  to  him  by  the  defendants,  and  a  fore- 
closure of  such  mortgage,  and  a  purchase  of  the  unexpired  term 
of  the  lease  by  the  defendants  at  the  foreclosure  sale. 

The  facts  thus  alleged  in  the  answer  having  been  proved,  the 
plaintiffs  put  the  lease  from  Garner  to  Foster  in  evidence. 

The  lease  contained  these  covenants  on  the  part  of  Foster,  the 
lessee,  viz. 
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'^  And  it  is  agreed,  that  if  any  rent  shall  be  due  and  unpaid,  or 
if  default  shall  be  made  in  any  of  the  covenants  herein  contained, 
then  it  shall  be  lawful  for  the  said  party  of  the  first  part  to  re-en- 
ter the  said  premises,  or  to  distrain  for  any  rent  that  may  remain 
due  thereon.  And  the  said  party  of  the  second  part  doth  cove- 
nant to  pay  to  the  said  party  of  the  first  part,  the  said  yearly 
rent  as  herein  specified. 

"  And  further,  the  said  party  of  the  second  part  shall,  from 
year  to  year,  during  the  term  of  the  lease,  pay,  or  cause  to  be 
paid,  all  ordinary  and  yearly  taxes  on  said  lot,  assessments  for 
public  improvements  herein  excepted ;  which  assessments  shall  be 
paid  by  the  said  party  of  the  first  part" 

The  plaintiffs  proved — the  defendants  objecting  and  excepting 
to  the  admission  of  the  evidence — ^that  the  tax  on  the  lot  and 
premises  for  the  year  1853,  being  exclusive  of  interest  $27.15, 
was  confirmed  on  the  20th  of  July,  1853,  was  returned  as  unpaid 
in  the  month  of  June,  1854,  and  was  paid  in  the  following  March  . 
by  the  plaintiff,  it  then  amounting  with  interest  to  $32.28 ;  that 
the  taxes  for  1854,  amounting  to  $23.23,  and  the  Croton  water 
taxes  for  1853  and  1854,  amounting  for  each  year  to  $10.35,  re- 
mained unpaid  until  the  5th  of  March,  1855,  when  they  were  paid 
by  the  plaintiffs. 

The  last  payment  of  rent  made  under  the  lease  was  made  on 
the  22d  of  November,  1854,  and  in  full  for  rent  up  to  the  first  of 
that  month.  Neither  of  the  plaintiff  then  knew  of  any  of  the 
de&ults  in  the  payment  of  taxes. 

The  referee  decided  that  the  plaintifS  were  entitled  to  the  pos- 
session of  the  lands  and  premises,  that  the  defendants  wrongfully 
withheld  the  possession  from  them,  and  that  the  plaintiff  recover 
the  po&session.  No  exceptions  were  taken  to  this  decision.  Judg- 
mient  having  been  entered  on  the  report,  the  defendants  appealed 
from  the  judgment 

A.  j5L  Tappen^  for  defendants  and  appellants,  made  and  argued 
the  following  points: — 

L  The  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  1.  Under  the  statute,  the  plaintiff  should  aver 
i4  his  complaint^  that  on  some  certain  day,  which  shall  be  after 
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his  title  accrued,  he  was  possessed  of  the  premises,  and  that  being 
BO  possessed  thei*eof,  the  defendant  on  some  certain  day  to  be 
stated,  entered,  etc. ;  there  is  no  such  averment  in  the  complaint 
(2  R  S.  4  ed.  666  ;  10  Wend.  414;  2  Duer,  673 ;  6  Cow.  147.) 

II.  The  issue  upon  which  this  action  was  determined  is  nol 
presented  by  the  pleadings,  and  the  referee  erred  in  admitting  the 
testimony.  If  the  plaintiff  claimed  a  forfeiture  of  \euse  as  the 
ground  of  action,  the  defendant  ought  to  be  so  advised,  and  all 
the  material  facts  should  be  averred  to  raise  the  question  oi  forfeiture. 
The  unlawful  withholding  is  a  question  of  law.  The  courts  have 
always  been  strict  in  their  requirements  to  prevent  forfeitures 
(2  Duer,  673,  above  cited ;  5  Denio,  129.) 

III.  The  taxes  reserved  in  the  lease  are  in  the  nature  of  arts- 
ervation  of  rent,  (Taylor's  Landlord  and  Tenant,  2d  ed.,  §395,) 
and  a  complaint  in  ejectment  for  rent  would  not  be  good  without 
full  averments.     (2  Revised  Statutes,  4  ed.  760.) 

IV.  If  taxes  be  not  in  the  nature  of  a  reservation  of  rent,  the 
landlord  tnust  show  a  demand  in  order  to  sustain  his  action.  (17 
Johns.  66.) 

V.  The  covenant  to  pay  taxes  does  not,  in  the  lease  in  question, 
bind  the  a.ssignee  of  the  lessee,  and  therefore  does  not  run  with  the 
land.  The  assignee  is  liable  only  for  his  own  default  (15  Johns. 
278 ;  4  Selden,  468,  and  cases  there  cited.) 

VI.  The  plaintiffs  received  rent  after  the  time  when  it  appears 
by  the  tax  records  the  taxes  were  unpaid,  and  this  is  a  waiver  of 
forfeiture.  If  the  defendants  are  to  be  charged  with  knowledge 
of  the  tax  from  the  tax  books,  so  also  are  the  plaintiffs.  The  tax 
books  are  public  records.  (S^e  Act  in  relation  to  taxes  in  the 
city  of  New  York,  1  R.  S.  4  ed.  763.) 

VII.  No  taxes  were  unpaid  at  the  commencement  of  this  action. 
If  the  plaintiffs  paid  them,  they  have  an  action  for  re-imburse- 
ment.  The  evidence  shows  that  the  defendants  used  due  dilli- 
gence  in  ascertaining  and  paying  all  arrears,  and  the  phiintiS' 
own  act,  in  paying  the  taxes  while  McDonald  was  in  possession, 
and  in  omitting  to  bring  their  action  until  long  after  defendants 
purchased,  is  a  waiver  of  forfeiture. 

VIII.  The  plaintiffs,  having  violated  their  covenant  for  payment 
of  assessments,  cannot  maintain  an  action  against  the  defendants^ 
while  they,  the  plaintiffs  are  in  default 
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IX.  The  assignee  of  the  reversion  has  not  the  right  of  re-entry, 
unless  the  covenant  is  with  the  lessor,  his  assigns,  etc.  (Comyn's 
Landlord  and  Tenant,  151.) 

X.  The  referee's  report  is  erroneous,  and  the  judgment  thereon 
should  be  reversed. 

Oeo.  A,  SchufeldL,  for  plaintiff  and  respondents. 

By  the  Court.  Bosworth,  J. — ^But  one  exception  was  taken 
during  the  progress  of  the  reference,  and  no  exception  was  taken 
to  the  final  decision  of  the  referee.  At  all  events  no  such  excep- 
tion appears  in  the  case.  Only  two  questions  of  law  arise  on  this 
appeal.  Those  questions  are,  first,  does  the  complaint  state  facts 
sufficient  to  constitute  a  cause  of  action  ?  and  second,  is  the  ex- 
ception, which  was  taken  during  the  trial,  tenable? 

The  defendants,  in  their  printed  points,  take  the  position  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  This  objection  may  be  raised  in  any  stage  of  the  action. 
(Code,  §  148.) 

The  complaint  states  that  John  Gamer  was  seized  of  the  prem- 
ises in  question,  in  his  own  right  in  fee,  and  was  in  the  lawful 
possession  of  them  on  and  before  the  1st  of  May,  1843.  That  he 
died  so  seized,  in  that  year,  intestate,  leaving  one  of  the  plaintiff, 
his  widow,  and  the  other  plaintiffs,  his  only  heirs-at-law  him  sur- 
viving. 

That  those  named  as  heirs  are  seized  in  fee,  and  entitled  to  the 
possession,  subject  to  the  life  estate  of  the  widow  in  an  undivided 
third  part  thereof.  That  the  defendants  are  wrongfully  in  pos- 
session, and  claim  a  right  thereto,  and  although  often  requested, 
have  refused,  and  still  refuse,  to  give  up  the  possession,  and  un- 
justly withheld  possession  from  the  plaintiffs,  and  prays  judgment 
that  they  deliver  up  possession  to  the  plaintiffs. 

We  think  there  can  be  no  doubt,  that  such  a  complaint,  under 
the  Code,  is  good  on  general  demurrer.     (Code,  §§  142,  471.) 

The  objection  taken  during  the  progress  of  the  trial  was  general, 
and  was  to  the  effect,  that  no  evidence  was  admissible,  under  the 
pleadings,  to  show  the  non-payment  of  taxes  or  the  breach  of  any 
of  the  covenants  contained  in  the  cause. 

It  was  competent  for  the  plainti£&  to  prove  any  matter  which,  in 
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legal  effect,  would  avoid  the  lease,  and  prevent  its  operating  as  a 
bar,  or  obstacle,  to  the  plaintifEs'  right  to  recover.  The  Code  per- 
forms, for  the  plaintiflFs,  the  office  of  a  pleader,  who  can  commit  zk> 
mistake,  in  replying  to  an  answer  which  sets  up,  by  way  of  de- 
fence, new  matters,  not  constituting  a  counter-claim.  It  pleads  fi>r 
him,  and  in  proper  form,  in  avoidance  of  the  answer,  any  matter 
which  it  is  in  his  power  to  prove,  and  which  is  suffieient  to  ac* 
complish  that  result.     (Code,  §  168.) 

It  follows  that  neither  of  the  questions  of  law,  which  the  defend- 
ants are  permitted  to  raise  on  this  appeal,  is  tenable. 

The  case  of  Oarner  v.  Hannah^  decided  at  the  October  General 
Term,  1856,  is  decisive  of  all  questions  in  this  case  relating  to  the 
merits.    Anie^  262. 

The  judgment  must  be  affirmed,  but  with  liberty  to  the  defend- 
ants in  this  action,  by  notice,  or  on  petition,  to  apply  for  such  relirf 
against  it  as  they  may  be  advised,  and  without  prejudice  to  their 
right  to  bring  an  action  to  obtain  such  relief,  if  so  advised. 


Thomas  Pbice  v.  John  McClave,  and  others. 

Id  an  action  upon  a  promiMory  note,  which  is  set  forth  in  the  complaiot  the  word 
"  signed'*  prefixed  to  the  signature  of  tlie  maker,  is  a  aufficieot  ayermeBt  tbat 
the  note  was  made  by  him,  and  tlie  word  "  indorsed**  prefixed  to  the  aignatur* 
of  the  payee  is  a  sufilicient  averment  of  his  indorsement.  Where  the  actioa  » 
against  an  individua]  as  the  matter  of  the  note,  and  it  is  signed  in  the  name  of 
a  paKnership,  and  there  is  no  averment  that  it  was  so  signed  by  the  defendna^ 
the  complaint  is  bad  upon  demunur,  as  not  showing  upon  its  face  an  individ- 
ual liHliiiit}'. 

As  against  an  indorser,  an  averment  in  the  complaint  that  the  note  was  "  protested 
fur  non-payment/'  is  not  equivalent  to  an  averment  that  the  note  was  presented 
to  the  maker  and  pA3'ment  refused;  since  a  protest  may,  in  fact,  have  beea 
made,  and  yet  the  note  not  have  been  presented  for  )>ayment  to  the  nsaker. 
The  complaint,  therefore,  as  not  diowing  tlie  facts  necessary  to  be  proved  to 
charge  an  indorser,  is  bad  upon  demurrer. 

Judgment  for  defendants  affirmed. 

(Before  Hoffman  and  Slosson,  J.J.) 
January  8;  March  21,  1857. 

Appeal  by  plaintiff  from  a  judgment  at  Special  Temi  sustain- 
iug  a  demurrer  to  the  complaint 
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The  pleadings  and  the  grounds  of  demurrer  are  b^  foirth  suffi- 
cientlj  in  the  opinion  of  the  court 

D.  J.  Walderij  for  the  plaintiff 

W.  SUliman,  for  the  defendants. 

By  the  Court.  Slosson,  J. — ^This  is  an  appeal  from  a  judg- 
ment at  Special  Term  sustaining  a  demurrer  to  the  complaint. 

The  complaint  alleges  that  the  '^  defendants  ave  indebted  to  the 
plaintiJBf  in  a  promissory  note  written  in  the  words  and  figures 
following."  A  copy  of  the  note  here  follows.  It  is  subscribed, 
**John  McClave  &  Co.,"  with  the  prefix  "signed,"  and  is  made 
payable  to  the  order  of  Henry  McClave,  and  the  names  Henry 
McClave  and  James  Cain  are  subjoined  as  part  of  the  copy  of  the 
instrument,  with  the  prefix  "  indorsed."  The  complaint  then  al- 
leges, "that  before  the  note  became  due  and  payable,  it  was 
passed  to  the  plaintiff  for  a  good  and  valuable  consideration ;  that 
he  is  the  holder  and  owner  of  the  note,  and  only  person  interested 
therein ;  that  the  whole  amount  thereof  is  justly  due  and  owing 
to  him  from  the  defendants;  and  that  when  the  note  became 
due,  it  was  protested  for  non-payment,  of  which  the  defendants, 
McClave  and  Cain  had  due  notice,"  and  therefore  demands  judg- 
ment 

The  Judge,  at  Special  Term,  held,  that  the  complaint  was  bad 
in  not  averring  that  the  note  was  made  by  McClave,  and  made  by 
Lim  in  the  name  of  McClave  &  Co. ;  also,  in  not  averring  that  the 
note  had  been  indorsed  by  the  defendants,  McClave  and  Cain,  and 
also  in  not  averring  that  it  had  been  duly  presented  to  the  maker 
for  payment,  and  payment  refused ;  and  relied  for  his  judgment 
on  the  cases  of  Lord  v.  CheesAorough^  (4  Sand.  696,)  and  Aldelr  v. 
£loomingdale^  (1  Duer,  601.) 

In  the  first  of  these  cases  there  was  an  allegation  that  the  note 
v^as  "  indorsed,"  but  none  that  it  was  indorsed  and  delivered  to 
the  plaintiff)  or  that  the  plaintiff  was  the  holder  or  owner  of  the 
note. 

In  Qriswold  y.  Laveriy,  (12  Legal  Ob.  816,)  this  court  decided 
that  an  allegation  that  a  note  was  indorsed,  coupled  with  an  alle- 
gation of  actual  possession  by  the  plaintiff  before  the  maturity  of 
D.— VL  85 
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the  note,  was  equivalent  to  an  allegation  of  an  indorsement  to  the 
plaintiff. 

In  the  present  case  there  is  no  allegation  of  an  indorsement, 
unless  the  prefix  "indorsed,"  may  be  considered  as  an  averment 
of  the  fact,  either  by  itself  or  in  connection  with  the  words 
"written"  or  "passed,"  underscored  in  the  complaint.  It  is  true 
that  a  promissory  note,  as  to  the  indorser,  may  not  strictly  be  an 
instrument  for  the  payment  of  money  only  within  the  meaning 
of  section  162,  his  engagement  being  a  conditional  one,  {Alder  v. 
BJoomingdale^  suprOj)  and  that  the  names  of  the  indorsers  in  the 
copy  of  the  note  in  this  complaint,  may  not,  as  respects  them,  be 
the  copy  of  any  instrument  within  the  meaning  of  that  section, 
but  it  does  not  follow,  that  the  word  "indorsed,"  has,  therefore, 
no  meaning  in  the  complaint.  The  word  is  certainly  no  part  of 
the  note,  nor  is  it  thus  written  as  a  part  of  it  In  fair  interpreta- 
tion, however,  it  can  only  mean,  that  the  instrument  of  which  the 
copy  is  given,  was  indorsed  by  the  payee  and  the  other  indorser 
Cain. 

In  The  Bank  of  Oeneva  v.  (hdtchj  (8  Howard,  Pr.  R.  51,)  the 
court  seemed  to  admit  that  the  word  "signed"  prefixed  to  the 
name  of  the  makers,  and  the  abbreviation  "  ind'd,"  to  that  of  the 
indorsers  might  be  regarded  as  allegations  of  the  making  and  in- 
dorsing of  the  note.  I^  however,  the  word  "indorsed"  would 
not  alone  amount  to  this,  though  we  think  it  does,  it  may,  with- 
out any  violation  of  the  sense  of  the  pleading,  be  well  coupled 
with  the  word  "passed,"  which  follows  almost  immediately  aAer, 
and  read  together,  the  two  can  hardly  fail  to  be  understood  as  an 
allegation  or  an  intended  allegation  of  the  transfer  of  the  note  to 
the  plaintiff  by  indorsement. 

This,  in  connection  with  the  averment,  that  the  plaintiff  is  the 
holder  and  owner  of  the  note,  is  sufl&cient,  so  far  as  this  qilestion 
is  concerned,  to  make  the  pleading  a  good  one  within  the  case  of 
Lord  V.  Gheeseborough^  and  to  establish  that  the  title  to  the  note 
is  in  the  plaintiff. 

Then  as  to  the  want  of  an  averment,  that  the  note  was  made 
by  McClave,  and  in  the  name  of  John  McClave  &  Co.,  the  word 
"  signed"  prefixed  to  the  name  of  the  makers  must  certainly  have 
as  much  significance  as  the  word  "indorsed"  prefixed  to  the 
names  of  the  indorsers. 
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In  the  case  of  Andrews  v.  The  Astor  Bank^  (2  Duer,  629,)  the 
defendants  were  sought  to  be  charged  as  acceptors  of  a  bill  of  ex- 
change.    As  there  could  be  no  doubt  that  the  instrument,  as  re- 
spected the  acceptor,  was  one  for  the  payment  of  money  only, 
within  §  162  of  the  Code,  the  pleader  seemed,  in  framing  his  com- 
plaint, to  have  studied  how  literally  he  could  come  within  tha  very 
words  of  the  statute,  and  accordingly  all  he  averred  was,  that  he 
was  the  holder  and  owner  of  the  bill,  a  copy  of  which  he  set  out ; 
that  no  part  of  it  had  been  paid,  and  that  the  whole  account  was 
due  to  him  from  the  defendant.     The  bill  was  addressed  "To 
John  Lloyd,  Esq.,  President  of  the  Astor  Bank,"  and  was  accept- 
ed in  the  name  of  "John  Lloyd,  president,"  and  it  was  made  a 
ground  of  demurrer  that  there  was  no  allegation  that  the  bank  ac- 
cepted, or  that  Lloyd  was  its  president,  or  had  authority  to  accept, 
or  did  accept,  as  its  president,  and  that,  therefore,  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action ;  but  the 
court  (at  Special  Term)  held,  that  "  any  ordinary  man  of  common 
understanding,  holding,  or  being  oflFered,  such  a  bill,  would  read 
it  as  being  a  bill  drawn  on  the  Astor  Bank,  and  accepted  by  the 
bank,  by  its  president,"  and  decided  that  the  complaint  contained 
all  that  was  required  by  §  162  of  the  Code.    As  the  contract  of 
the  maker  of  a  promissory  note  is  equally  with  that  of  an  acceptor 
of  a  bill  of  exchange,  one  for  the  payment  of  money  absolutely, 
the  allegation  of  the  making  of  the  note,  in  the  present  case,  must 
be  held  as  well  made  as  was  that  of  the  acceptance  of  the  bill  in  the 
-Astor  Bank  case ;  indeed,  in  the  latter,  there  was  no  averment  of  an 
acceptance  at  all,  except  as  furnished  by  the  copy  of  the  instru- 
ment itself;  and  I  am  at  a  loss  to  perceive  why  this  complaint 
•would  not,  as  respects  the  maker,  have  been  by  parity  of  reason, 
good  without  the  prefix  "  signed,"  or  the  word  "  written,"  or  any 
other  word  indicating  the  making  of  the  note. 

I  am  not  aware  that  the  decision  in  that  case  has  ever  been  ap- 
pealed from,  and  am  not  disposed  to  question  its  correctness. 
Within  the  principle  of  this  decision,  also,  I  think  the  identity  of 
the  persons  named  as  maker  and  indorsers  of  the  note  with  the 
defendants  to  the  action,  sufficiently  established  in  the  complaint 
The  note  being  signed  "John  McClave  &  Co.,"  is  that  such  a  va- 
riance on  the  face  of  the  note,  as  to  deprive  it  of  the  character  of 
the  individual  note  of  McClave  in  which  character  it  is  declared 
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upon?  Should  it  have  been  alleged  that  it  was  sigaed  by  Mc- 
Clave  in  the  name  of  McClave  &  Co.  ?  We  think  it  should.  The 
words  "  &  Co.,"  indicate  a  firm.  John  McClave,  the  defendant^ 
may  have  been  a  member  of  that  firm,  and  yet  never  have  made 
the  note,  nor  have  had  any  knowledge  of  its  existence.  It  may 
have  been  made  by  some  other  member  of  the  firm,  for  his  pri- 
vate purposes,  and  passed  to  the  plaintiff  under  circumstances  of 
notice,  or  otherwise,  which  would  wholly  relieve  the  defendants 
from  all  liability  on  the  note.  It  will  not  do  to  call  the  words 
"  &  Co."  a  mere  adjunct  or  surplussage.  K  the  pleader  relies  on 
the  copy  of  the  note  as  sufficient,  under  §  162,  then  it  shows  the 
note  to  have  been  made  by  a  partnership,  and  not  by  McClave  in- 
dividually. Spme  averment  was,  therefore,  necessary  to  obviate 
this  objection.  It  is  not  an  answer  to  say  that  it  is  an  objection 
which  should  have  been  taken  advantage  of  by  special  demarrer. 
The  objection  is  not  strictly  for  defect  of  parties,  but  that  the  com- 
plaint does  not,  on  its  face,  show  an  individual  liability  on  the 
part  of  McClave. 

The  only  remaining  question  is,  whether  the  allegation  that 
when  the  note  became  due  it  was  "  protested  for  non-payment,"  is 
sufficient,  without  the  allegation  that  it  was  presented  to  the  maker 
and  payment  refused? 

In  Ooddingion  v.  Davis  (1  Corns.  186)  the  Court  of  App>eal3  held 
that  the  word  "protest,"  in  its  popular  sense,  includes  all  the  stqpa 
necessary  to  fix  the  indorser,  to  wit,  demand  of  payment,  refusal, 
and  notice.  The  question,  however,  arose  on  the  construction 
of  a  mercantile  letter,  by  an  indorser  of  a  note  addressed  to  the 
holders,  and  agreeing  to  "  waive  the  necessity  of  the  protest  of 
the  note." 

So  in  Oook  v.  LitchfiM^  (5  Sanf.  330,)  the  court  held,  that  the 
word  "  protested"  in  a  notice  of  protest,  necessarily  implied  a  de- 
mand of  the  maker  and  refusal. 

We  do  not  suppose  these  cases  authoritative  on  a  question  of 
pleading,  yet  the  Supreme  Court  in  the  Fourth  District,  in  the 
case  of  Woodbury  v.  Sachrider^  (2  Abbott's  Pr.  Eeporta,  402,) 
held,  on  the  strength  of  Ooddingion  v.  BaviSf  that  the  words 
"  duly  protested  at  maturity,"  in  a  complaint,  were  sufficient  to 
admit  evidence  of  demand,  neglect,  or  refusal  to  pay,  and  notice 
of  non-payment 
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Unless  the  words  "protested  for  non-pajrment,"  are  to  have  the 
effect  of  an  allegation  of  presentment  to  the  maker,  and  refusal 
on  his  part  to  pay  the  note,  essential  conditions  to  the  indorsers'  lia- 
bility, then  this  complaint  is  clearly  insufficient  as  to  the  indorser, 
whose  contract  is  not  of  the  class  intended  by  §  162,  as  distinctly 
decided  by  this  court  in  Alder  v.  Bloomingdale,  above  cited. 

I  am  not  disposed  to  give  to  these  words  so  broad  a  construction 
as  that  given  to  them  in  Woodbury  v.  Sachrider^  nor  to  flavor  so 
loose  and  indefinite  a  style  of  pleading.  To  allege  that  a  note 
was  protested  for  non-payment,  is  entirely  consistent  with  an  en- 
tire omission  to  present  the  note  at  all,  since  the  notary  may  have 
noted  his  protest  falsely.  The  essential  fact  to  charge  the  indorser, 
is  presentment  to  and  refusal  of  payment  by  the  maker ;  a  protest 
assumes  these  conditions  to  have  been  complied  with,  and  yet,  in 
feet,  the  protest  may  be  made  while  presentment  never  was. 

It  is  no  answer  to  say  that  a  notarial  protest  of  a  promissory 
note  is  not  necessary,  and  therefore  the  pleader  must  have  in- 
tended, not  the  formal  certificate  as  evidence  of  protest,  but  the 
acts  which  the  protest  implies ;  since,  if  the  word  is  capable  of  two 
meanings,  one,  as  defining  the  act  of  the  notary,  and  the  other, 
the  steps  necessary  to  charge  the  indorser,  it  is  evident  that  of  itself 
alone,  it  does  not  distinctly  determine  its  own  meaning;  and, 
therefore,  cannot,  with  propriety,  be  said  to  state  any  fact  which 
goes  to  constitute  a  part  of  the  cause  of  the  action.    {Arvle^  614.) 

The  judgment  at  Special  Term  should  be  affirmed  as  to  both 
demurrers,  the  plaintiff  to  be  at  liberty  to  amend  his  complaint 
within  twenty  days  after  notice  of  entry  of  this  decision,  on  pay- 
ment of  costs  of  demuiter.  (a) 


Bbown  v.  Davis. 

Prior  and  up  to  the  2Scl  of  September  1, 1850,  the  firm  of  ETaDS,  Davis  and  Lownd, 
owed  plaintiff  $14,069.88,  for  moneys  advanced  to  it,  and  for  wMoh  be  h«ld  their 
notesi    That  firm  dissolred  that  day,  and  Evans  and  Davis  formed  a  new  firm 

(lO  See  Prtes  t.  MeViaio%  (0  thi«r,  670) :  PWmfti  t  Omdhtn  (IS  H.  T.  R.  4t6) 
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with  Dodge,  uoder  the  name  of  DavU,  Evans  and  Dodge.  Plaintiff  gave  op 
the  notea  of  the  old  firm  and  took  two  new  notes  of  $7500  each,  dated  Sep- 
tember 28,  1860,  payable  "  on  demand  after  date,"  one  of  which  was  aagned  by 
Evans,  and  the  other  by  Davis,  of  the  firm  of  Evans,  Davis  and  LowndL 

Plaintiff  signed  the  partnership  agreement  of  Davis,  Evans  and  Dudge ;  that  stated, 
that  the  amonnt  of  $15,(XX)  due  to  the  plaintiff  from  the  old  firm  **  is  to  remain 
in  the  new  concern  during  the  continuance  of  the  copartnership,"  he  reeriving 
interest  at  the  rate  of  seven  piT  cent  per  annum.  Under  same  date,  Davii» 
Evans  and  Dodge  and  the  plaintiff,  signed  a  paper  stating  they  bad  received 
from  plaintiff  $15,000,  "  being  the  amount  contributed  by  biro  as  special  part- 
ner to  the  concern  of  Davis,  Evans  and  Dodge.**  Davis,  Evans  and  plaintiff, 
signed  another  paper  of  the  same  date,  stating  that  the}'  bad  formed  a  limiied 
partnership  under  the  name  of  Davis,  Evans  and  Dodge,  the  nature  of  Its  baa- 
nesSi  the  residence  of  the  partners,  that  plaintiff  is  the  special  partner,  and  as 
such  has  contributed  $15,000  in  cash,  and  that  Davis,  Evans  and  Dodge,  were 
the  general  partners^  Enough  was  not  done  to  create  a  limited  ftartnersltip. 
The  new  firm  failed  and  was  dissolved  within  a  year,  and  before  this  «ait  was 
brought,  owing  some  $30,000  more  than  it  could  pay.  Tliis  suit  is  bruugbt  on 
the  note  for  $7500  given  by  Davis  to  plaintiff  when  the  new  firm  was  foimed. 
On  that  note,  and  also  on  the  other  note  for  a  like  sum,  given  by  Evans,  tbef« 
is  indorsed :  "  This  note  is  given  as  security  to  Levi  Brown,  (the  plaintiff.)  for 
one  half  of  Uie  $15,000  advanced  to  Davis,  Evans  and  Dodgei  fiowaa 
Davm." 

Held,  1.  The  plaintiff  never  discharged  Davis  and  Evans  from  liability  for  the 
amount  the  firm  of  Davis,  Evans  and  Iiownd  owed  him,  but  took  the  note  of 
each  for  half  of  that  sum. 

S.  Though  that  sum  was  continued,  in  the  assets  which  represented  it,  as  a  loan 
to  the  finn  of  Davis,  Evans  and  Dodge,  it  was  not  placed,  as  between  tltcm- 
selves,  at  the  risk  of  its  business,  nor  lent  on  an  agreement  to  look  solely  to  the 
new  firm  for  payment 

t.  The  note  in  suit  became  due,  on  demand  of  payment,  made  after  the  new  firm 
had  actually  dissolved,  and  plaintiff  could  sue  on  the  note  without  having  first 
sued  and  exhausted  his  remedies  by  action  against  the  new  firm. 

4.  The  evidence  given  is  insufficient  to  establish  an  intent  of  Davis,  Evans  aad 
Dodge,  and  of  the  plaintiff,  by  the  arrangement  in  respect  to  a  limited  partne»> 
ship,  to  defraud  the  public,  or  that  they  knew  their  acta  were  invalid,  or  that 
they  were  done  with  an  improper  motive. 

0.  The  plaintiff  is  entitled  to  a  judgment  on  the  verdict  Permitting  soch  a  recov- 
ery will  not  withdraw  from  the  legal  or  equitable  process  of  the  courts  an? 
property  which  should  be  appropriated  to  the  creditors  of  the  new  firm,  tboogh 
held  to  be  composed  of  Davis,  Evans  and  Dodge,  and  the  plaintiff,  as  general 
partners.  A  judgment  by  such  creditors  against  the  four,  and  appropriate  nltc> 
rior  proceedings,  will  reach  all  the  individual  property  of  each,  as  well  as  all 
the  effects  of  the  new  firm. 

(Before  Oaklkt,  Ch.  J.,  Boswosth  and  Hofiman,  J.J.) 

Blarch  28,  1857. 

Thib  action  waa  tried  before  Chief-Justice  Oakley,  and  a  juiy, 
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in  November,  1856.  A  verdict  was  ordered  for  the  plaintiff  for 
the  amount  claimed,  subject  to  the  opinion  of  the  court,  whether 
the  action  could  be  maintained  upon  the  facts  which  the  evidence 
given  established,  and  the  case  was  directed  at  the  trial  to  be  heard 
in  the  first  instance  at  the  General  Term.  The  plaintiff  moves  for 
judgment  on  the  verdict.  The  case  presented  to  the  General 
Term  was  in  the  words  following,  to  wit : 

"  This  was  an  action  on  the  following  promissory  note : 

"  $7,500.  "  New  York,  September  28d,  1850. 

"  On  demand,  after  date,  I  promise  to  pay  to  the  order  of  Levi 
Brown  seven  thousand  five  hundred  dollars.    Value  received. 

"EoBKBT  Davis." 

indorsed, — "  This  note  is  given  as  security  to  Levi  Brown  for 
one  half  of  the  fifteen  thousand  dollars  advanced  to  Davis,  Evans 
&  Dodge.  "  Egbert  Davis." 

The  complaint  was  in  the  usual  form. 
The  answer  was  as  follows : 

"  Robert  Davis,  the  defendant  in  this  action,  for  answer  to  the 
complaint  of  Levi  Brown,  plaintiff,  says :  That  he  admits  maMng 
the  promissory  note  in  the  said  complaint  mentioned;  that  he 
denies  the  said  promissory  note  became  due  and  payable ;  that  he 
denies  that  the  plaintiff  is  the  lawful  owner  and  holder  of  the  said 
promissory  note ;  that  he  denies  that  he  is  indebted  unto  the  plain- 
tiff on  the  said  promissory  note  in  the  sum  of  seven  thousand  five 
hundred  dollars,  with  interest  thereon  from  the  2Sd  day  of  Sep- 
tember, 1860 ;  and,  for  a  further  defence,  this  defendant  says,  that 
the  said  promissory  note  was  made  and  delivered  to  the  plaintiff 
without  any  consideration  whatever  having  been  paid  for  the 
same,  and  was  given  to  the  plaintiff  with  another  promissory  note, 
as  a  memorandum,  for  the  purpose  of  showing  that  the  plaintiff 
had  paid  into  the  firm  of  Davis,  Evans  &  Dodge,  of  which  said 
firm  the  plaintiff  and  defendant  were  copartners,  his,  the  plain- 
tiff's share  of  capital  in  trade,  agreed  to  be  put  into  the  said  firm 
by  the  plaintiff,  and  for  no  other  purpose  whatever. 

"  Wherefore,  the  defendant  demands  that  the  said  complaint  be 
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dismissed,  and  that  he  may  recover  of  the  plaintiff  his  costs  of 
suit  "  L.  D.  Fbedkricks,  att'y  for  deft" 

The  cause  came  on  for  trial  on  the  25th  day  of  November,  1856, 
before  Chief- Justice  Oakley,  and  a  jury. 

The  plaintiff  read  in  evidence  the  note  declared  on,  and  the  in- 
dorsement thereon,  and  rested  his  case. 

The  defendant  called  several  witnesses,  from  whose  evidence, 
and  that  of  a  witness  of  the  plaintiff  called  in  reply,  the  foUowing 
facts  appeared : 

That  for  about  two  years  previous  to  the  23d  of  September, 
1850,  a  partnership  had  existed  between  Francis  6.  Evans,  the 
defendant  Davis,  and  Charles  Lownd,  in  the  business  of  the  man- 
ufacture and  sale  of  files,  in  the  city  of  New  York.  To  this  firm 
the  plaintiff  had  advanced  money  from  time  to  time  by  way  of 
loan,  so  that  on  the  said  23d  of  September,  1850,  they  were  in- 
debted to  him  for  such  advances  in  the  sum  of  $14,069.38,  for 
which  he  held  their  notes.  On  that  day  the  firm  was  dissolved 
by  mutual  consent,  and  a  new  partnership  was  formed  to  oontioQe 
the  business,  from  and  after  the  dissolution,  by  the  defendant,  said 
Evans,  and  David  S.  Dodge,  under  the  style  of  Davis,  Evans  k 
Dodge.  The  agreement  of  partnership  was  in  writing,  bearing 
date  the  2dd  of  September,  1850,  and  with  the  receipts  and  stipu- 
lations indorsed  thereon,  was  given  in  evidence,  and  is  hereto  an- 
nexed, marked  "  A."  To  this  agreement  the  plaintiff  was  also  a 
party,  and  appended  his  signature,  as  thereby  appears.  And,  with 
the  assent  of  the  plaintiff,  an  advertisement  of  the  formation  of  the 
partnership  was  published  by  the  firm,  which  is  given  in  evidence, 
and  is  hereto  annexed,  marked  "  B."  It  further  appeared  that,  in 
pursuance  of  the  articles  of  agreement,  the  plaintiff,  on  the  same 
day,  and  at  the  time  of  their  execution,  transferred  to  the  new 
firm  the  loan  he  had  made  to  the  old  one,  by  executing  his  receipt 
(indorsed  on  the  articles)  to  the  old  firm  fbr  the  amount  due  him, 
$14,069.88,  and  taking  the  receipts  of  the  new  firm  (also  indorsed 
on  the  articles)  for  $15,000.  It  did  not  distinctly  appear  how  the 
difference  was  made  up,  but  no  part  of  the  $15,000  was  paid  or 
advanced  by  the  plaintiff,  or  received  by  the  new  firm,  in  cash  or 
otherwise,  than  as  above  stated.  The  plaintiff  was  thereupon 
credited  on  the  books  of  the  new  firm  with  the  sum  of  $15,000  cash. 
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And  the  plaintiflF  thereupon  received  from  the  defendant  the 
note  in  suit,  and  from  said  Evans  another  note  for  the  same 
amount,  and  of  the  same  tenor  at  the  time  of  the  execution  of 
said  articles,  both  given  for  the  advance  of  $15,000  made  by  the 
plaintiff,  as  above  stated,  and  for  the  purpose  of  securing  its  re- 
payment And  at  the  same  time  gave  up  the  notes  which  he  held 
against  the  old  firm. 

It  further  appeared  that  the  old  firm,  at  the  time  of  its  dissolu- 
tion, though  still  conducting  business,  was  in  reality  insolvent. 
That  the  new  firm  failed  for  a  large  amount,  about  one  year  after- 
wards, being  insolvent,  to  the  extent  of  $80,000.  And  that  no 
part  of  plaintiflF's  advance,  or  the  interest  thereon,  or  of  either  of 
said  notes,  had  ever  been  repaid  him,  except  three  small  items  of 
cash  charged  him  in  the  books  of  the  firm,  amounting  to  about 
$100. 

Upon  these  facts  the  Chief-Justice  directed  a  verdict  for  the 
plaintiff  for  the  amount  due  on  the  note  and  interest,  subject  to 
the  opinion  of  the  court  upon  the  question  whether  the  action 
could  be  maintained  upon  the  foregoing  facts,  and  directed  the 
case  to  be  heard  in  the  first  instance  at  the  Oeneral  Term,  with 
leave  to  either  party  to  turn  the  case  into  a  bill  of  exceptions. 

And  the  jury  accordingly  returned  a  verdict  for  the  plaintiff  for 
$10,740.88,  subject  to  the  opinion  of  the  court  on  the  questions 
reserved. 

EXHIBIT  A. 

This  memorandum  of  agreements  made  this  twenty-third  day 
of  September,  1850,  by  and  between  Bobert  Davis  and  Francis  B. 
Evans  of  the  first  part,  and  David  S.  Dodge  of  the  second  part, 
witnesseth : 

That  the  said  party  of  the  first  part,  having  been  engaged  in 
the  business  of  manufacturing  and  vending  files,  under  the  name 
of  the  American  File  Works,  and  being  the  sole  and  exclusive 
owners  of  a  certain  file  machine,  invented  by  John  Crum,  which 
is  styled  "  An  invention  for  the  cutting  of  files,"  entered  by  caveat 
in  the  patent  office  of  the  United  States,  at  Washington  city,  by 
said  John  Crum,  on  or  about  June  11th,  1850,  and  the  same  hav- 
ing been  assigned  subsequently  by  said  John  Crum  to  the  said 
Bobert  Davis  and  Francis  B,  Evans,  propose  to  the  party  of  the 
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second  part,  for  the  consideration  hereinafter  named,  to  form  a 
copartnership  for  the  purpose  of  continuing  and  extending  the 
said  business  of  manufacturing  and  vending  files  of  every  kind 
and  description,  and  more  especially  for  the  greater  facilities  af- 
forded to  said  copartnership  for  the  sole  and  exclusive  use  of  said 
patent  file  machine  in  the  United  States,  for  carrying  on  exten- 
sively said  manufactures  in  all  the  various  branches ;  and  to  sell 
one-third  interest  in  the  general  business  as  now  and  heretofore 
carried  on,  as  per  exhibit  in  their  books  this  day  as  a  basis;  it 
being  understood  and  agreed  that  the  amount  of  fifteen  thoasand 
dollars,  which  appears  by  said  exhibit  to  be  due  to  Levi  Brown, 
is  to  remain  in  the  new  concern,  during  the  continuance  of  the 
copartnership,  by  the  consent  of  said  Levi  Brown,  which  is 
annexed  to  these  articles  of  agreement;  he,  said  Levi  Brown, 
receiving  interest  for  the  same  at  the  rate  of  seven  per  cent  per 
annum. 

The  said  parties  of  the  first  part  also  agree  to  sell  to  the  party 
of  the  second  part,  an  undivided  third  part  of  said  "  invention  ftff 
the  cutting  of  files,"  or  patent  right,  and  assign  the  same  for 
record,  on  the  books  of  the  patent  office  at  Washington ;  it  being 
understood  that  such  patents  as  may  be  obtained  in  foreign  coon- 
tries  shall  inure  to  the  exclusive  benefit  of  the  party  of  the  first 
part,  but  not  to  be  used  in  any  way  to  the  injury  of  the  American 
business. 

The  patent  in  the  United  States  to  be  used  only  for  the  joint 
benefit  of  the  copartnership. 

The  party  of  the  second  part  agrees  to  furnish  capital  to  the  new 
concern  as  follows : 

Ten  thousand  dollars  at  the  signing  and  sealing  of  these  articles 
of  agreement  Five  thousand  dollars  during  the  year  one  thou 
sand  eight  hundred  and  fifty.  Five  thousand  dollars  during  the 
year  one  thousand  eight  hundred  and  fifty-one.  Also,  for  the  for- 
ther  accommodation  of  the  new  concern,  to  furnish  the  name  of 
William  E.  Dodge  as  confidential  indorser,  as  may  be  necessary 
from  time  to  time,  to  the  amount  of  twenty  thousand  dollars. 
And,  also,  for  the  undivided  one-third  interest  in  said  patent,  the 
party  of  the  second  part  agrees  to  pay  the  party  of  the  first  part 
for  their  exclusive  benefit,  ten  thousand  dollars  at  the  signing  and 
sealing  of  this  agreement    And,  also,  twenty-five  per  cent  of  his 
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net  profits  annually,  till  said  sum  so  deducted  shall  amount  to 
the  like  sum  of  ten  thousand  dollars.  It  is  understood  that  any 
diflference  in  amount  of  capital  furnished  by  either  shall  be  ad- 
justed by  interest.  It  is  also  understood,  that  any  agreement 
made  between  the  party  of  the  first  part  and  John  Crum,  shall 
inure  to  the  new  concern,  and  any  improvements  which  may  be 
made  to  the  present  patent  machine,  or  to  any  other  part  of  the 
manufacture  of  files,  shall  also  pass  to  their  benefit,  it  being  under- 
stood, that  if  any  new  patents  are  taken  out,  they  shall  be  also 
owned  by  the  new  concern  in  the  same  proportion  as  the  original 
for  the  United  States ;  but  if  any  foreign  patents  are  obtained, 
they  shall  be  at  the  expense,  and  for  the  benefit  of  the  party  of 
the  first  part,  they  also  paying  the  just  proportion  of  any  expense 
incurred  in  perfecting  the  same. 

This  copartnership  shall  continue  for  the  term  of  ten  years,  un- 
less sooner  dissolved  by  death  or  mutual  consent.  In  case  of  the 
death  of  either  partner,  his  capital  shall  remain  in  the  business, 
and  his  estate  shall  receive  twenty  per  cent,  of  the  profits,  unless 
his  representatives  shall  prefer  to  sell  his  interest.  The  business 
shall  be  conducted  under  the  name  of  Davis,  Evans  &  Dodge. 
Neither  partner  shall  use  the  name  of  the  firm  to  the  benefit  of 
himself  or  others,  without  the  foreknowledge  and  consent  of  each 
of  the  other  partners.  Neither  partner  shall  draw  from  the  con- 
cern more  than  sufl&cient  for  his  own  or  his  family  expenses  with- 
out the  consent  of  the  other  partners.  It  is  also  mutually  agreed 
between  the  parties,  that  in  case  any  difficulty  shall  arise  during 
the  prosecution  of  the  business,  or  in  the  final  settlement  of  the 
same,  Francis  B.  Evans  and  David  S.  Dodge,  shall  each  choose  a 
competent  and  disinterested  person,  and  the  persons  so  chosen  shall 
choose  a  third  to  whom  all  matters  shall  be  submitted,  and  their 
decision  shall  be  final,  and  forever  binding  on  the  parties. 

To  the  faithful  performance  of  these  obligations  we  hereunto 
affix  our  names  and  seals,  this  day  and  year  above  written. 

Egbert  Davis,         [l.  s.] 

Francis  B.  Evans,  [l.  s.] 

Witness :  Nath'l  Davis,  Jr.         David  S.  Dodge,     [l.  s.] 

Levi  Brown.  [l.  s.] 

Beceived,  New  York,  September  2Sdf  1860,  from  Brans,  Davis 
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&  Co.,  by  the  hands  of  Robert  Davis  and  Francis  B.  Evans,  fonr- 
teen  thousand  sixty-nine  dollars  and  thirty-eight  cents,  in  full. 

Levi  Browk. 

We  have  this  day  received  the  sum  of  fifteen  thousand  dollara 
from  Levi  Brown,  being  the  amount  contributed  by  him  as  a 
special  partner  to  the  said  concern  of  Davis,  Evans  &  Dodge. 
New  York,  September  28d,  1850.  Robert  Davis, 

Francis  B.  Evans, 
David  S.  Dodge, 
Levi  Brown. 

The  true  meaning  of  the  foregoing  agreement  is  this,  viz. :  That 
Levi  Brown,  the  special  partner,  is  to  receive  at  the  rate  of  seven 
per  cent,  semi-annually,  on  the  $15,000  advanced  by  him,  and  of 
the  net  profits  of  the  business,  Robert  Davis,  Francis  B.  Evana^ 
and  David  S.  Dodge  are  each  to  receive  an  equal  amount,  or 
thirty-three  and  one-third  per  cent  Robert  Davis, 

Francis  B.  Evam^ 
David  S.  Dodgb, 
Levi  Brown. 

EXHIBIT  B. 

The  copartnership  heretofore  existing  under  the  firm  of  Evam 
Davis  &  Co.,  is  this  day  dissolved  by  mutual  consent  Francis  B. 
Evans  and  Robert  Davis  are  alone  authorized  to  use  the  namec^ 
the  firm  in  liquidation.  Francis  B.  EvAira, 

Dated  September  28d,  1850.  Robert  Davis, 

Charles  Lownb. 

Lfniiied  Partnership. — ^The  undersigned  have,  pursuant  to  the 
provisions  of  the  Revised  Statutes  of  the  State  of  New  York, 
formed  a  limited  partnership,  under  the  name  or  firm  of  Davis, 
Evans  &  Dodge ;  that  the  general  nature  of  the  business  to  be 
transacted  is  the  buying,  selling,  and  manufacturing  of  files,  under 
the  name  of  the  American  File  Works.  Levi  Brown,  whose  place 
of  residence  is  in  the  city  of  Brooklyn,  is  the  special  partner,  and 
Robert  Davis,  whose  place  of  residence  is  in  the  city  of  New  York, 
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Francis  B.  Evans,  whose  place  of  residence  is  in  the  city  of  Brook- 
lyn, and  David  S.  Dodge,  whose  place  of  residence  is  in  the  city 
of  New  York,  are  general  partners ;  and  that  the  said  Levi  Brown 
has  contributed,  as  such  special  partner,  to  the  common  stock  fif- 
teen thousand  dollars  in  cash.  The  said  partnership  is  to  com- 
mence on  the  twenty-third  day  of  September,  1850,  and  will  ter- 
minate on  the  twenty -third  day  of  September,  1860.  Dated  this 
twenty-third  day  of  September,  one  thousand  eight  hundred  and* 
fifty,  at  the  city  of  New  York.  Robert  Davis, 

Francis  B.  Evans, 
Levi  Brown. 
New  York,  September  28d,  1850. 

The  subscribers  will  continue  the  manu&cture  of  files  at  the 
American  File  Works,  at  Ramapo,  and  are  making  extensive  pre- 
parations to  introduce  their  American  Patent  Files. 

Davis,  Evans  &  Dodge, 

No.  212  Pearl-street,  New  York. 

E,  J,  Phdps^  for  plaintiff,  made  and  argued  the  following  points: 

L  The  consideration  of  the  note  in  suit,  was  one-half  the  loan 
of  $15,000  made  by  the  plaintiff  to  the  defendant  and  his  partners. 
This  sum  was  advanced  in  cash  to  the  former  firm,  and  their  notes 
taken  therefor,  and  was  transferred  to  the  new  firm  by  agreement, 
the  first  notes  being  taken  up,  and  this  note,  with  another  of  the 
same  tenor,  given  in  their  stead.  This  fully  appears  fi-om  the 
case,  and  is  also  shown  by  the  indorsement  on  the  note,  which  is 
conclusive  between  the  parties  as  to  the  consideration. 

n.  The  contract  between  the  parties  did  not  make  the  plaintiff 
a  partner,  either  special  or  general,  in  the  firm  of  Davis,  Evans  k 
Dodge.  He  had  no  interest  in  the  profits  or  loss.  His  advance 
to  the  firm  was  a  mere  loan,  to  be  repaid  with  legal  interest 
*  HI.  The  notes  given  the  plaintiff  for  this  loan,  by  Evans  and 
the  defendant,  in  place  of  those  he  held  against  the  old  firm,  were, 
therefore,  in  any  view,  perfectly  valid  in  their  inception,  and 
founded  upon  a  sufficient  consideration. 

rV.  The  subsequent  advertisement  by  the  parties,  under  a  mis- 
take as  to  the  legal  effect  of  the  transactioni  that  the  plaintiff  had 


668  CASES  IN  THE  SUPERIOR  COURT. 

* 

Hruwn  v.  Davisw 

become  a  special  partner,  did  not  invalidate  these  notes.  Whether 
it  operated  to  make  the  plaintiff  liable  to  creditors  as  a  general 
partner,  or  whether  a  judgment  upon  this  note  would  be  permitted, 
in  equity,  to  take  precedence  of  a  creditor's  judgment,  who  had 
trusted  the  creditors  on  the  faith  of  the  advertisement,  are  very 
different  questions.  The  case  shows  no  such  illegal  intent  as 
would  preclude  legal  remedies,  and,  among  themselves,  the  rights 
of  the  parties  must  depend  upon  the  real  contract  between  them. 
Under  that  contract,  the  validity  of  the  notes  is  unquestionable. 
Certainly  the  mere  publication  of  a  mistaken  advertisement,  which 
did  no  harm  so  far  as  appears,  and  was  not  intended  to  do  any, 
could  not  divest  the  plaintiff  of  his  right  to  recover  for  money  pre- 
viously and  honestly  loaned. 

V.  Even  if  the  plaintiff  could  be  regarded  as  a  special  partner, 
he  would  still  be  entitled  to  recover  in  this  action.  1.  Because 
no  defence  growing  out  of  this  fact  is  set  up  in  the  answer.  The 
defence  disclosed  by  the  pleadings  is  entirely  different  In  no 
case  can  a  defendant  plead  one  defence,  and  rely  at  the  trial  upon 
another;  and  least  of  all  where  the  defence  is  technical  and 
without  merit.  2.  If  the  facts  were  properly  pleaded,  they  amount 
to  no  defence,  as  between  the  parties,  whatever  might  be  their  ef- 
fect between  the  firm  and  its  creditors.  A  note  given  by  a  gene- 
ral to  a  special  partner,  for  the  capital  contributed  by  the  latter, 
might  be  void  as  to  creditors,  or  might  make  the  partnership  a 
general  one ;  but,  if  given  in  good  faith,  would  be  valid  between 
the  parties.  {Beers  v.  BeynoUb^  12  Barb.  288 ;  affirmed,  1  Ker- 
nan,  97.)  No  principle  of  law  forbids  such  a  contract;  nor  is  it 
in  conflict  with  any  provision  of  the  partnership  act.  On  the  con- 
trary, the  statute  evidently  contemplates  agreements  of  this  kind, 
and  carefully  provides  against  creditors  being  prejudiced  thereby 
in  the  event  of  insolvency.  (Revised  Statutes,  p.  767,  §  23.) 
This  clause  has  been  held  to  apply  to  the  claim  of  the  special 
partner  against  his  insolvent  firm  for  his  capital,  {fioioer  v.  Ar- 
gall,  24  Wendell,  496.)  ' 

A.  R,  Dyett  and  L,  D.  Fredericks,  for  defendant,  made  and  aigued 
the  following  points : — 

I.  The  note,  as  alleged,  was  given  as  security  to  the  plainti^ 
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for  one  half  of  $15,000  claimed  by  him  to  have  been  advanced  to 
Davis,  Evans  &  Dodge.  The  plaintiff  proved  that  this  was  the 
consideration  of  the  note.  The  proof  showed  that  no  such  money 
was  advanced  by  Brown  to  Davis,  Evans  &  Dodge  by  the  plaintiff, 
but  the  alleged  advance  of  $15,000  was  by  receipting  a  debt  due 
to  the  plaintiff  from  another  firm,  of  which  the  defendant  was  a 
member,  and  taking  a  receipt  from  Davis,  Evans  &  Dodge  for 
$15,000 ;  the  money,  in  neither  receipt,  having  been  paid  or  re- 
ceived. The  firm  of  Davis,  Evans  &  Co.  were  insolvent  at  the 
time,  and  the  plaintiff  was  credited  on  the  books  of  the  new  firm 
with  $15,000,  whereas  he  had  not  advanced  any  money  whatever 
to  them.     There  was,  therefore,  no  consideration  for  the  note. 

n.  The  note  was  an  illegal  contract,  and  against  public  policy, 
and  its  consideration  was  also  illegal.  The  plaintiff  published  to 
the  world  that  he  had  contributed  this  $15,000  as  capital  stock  to 
the  firm  of  Davis,  Evans  &  Dodge,  without  contributing  one  cent. 
And  in  the  partnership  articles  he  stipulated  to  receive  seven  per 
cent,  on  this  fictitious  advance  or  capital,  whichever  it  was—and 
took  this  note  as  security,  from  Davis,  for  money  never  advanced, 
and  which  he  so  published  to  the  world  was  capital,  thus  drawing 
away  from  the  funds  of  the  new  firm  $1050  a  year,  instead  of 
aiding  them  by  $15,000  capital.  Indeed  the  new  firm  instead  of 
having  $15,000  capital  added  by  plaintiff  was,  by  the  arrange- 
ment, $15,000  in  debt  to  the  plaintiff,  making  a  difference  to  the 
creditors  of  $30,000,  and  making  the  new  firm  assume  a  debt  to 
the  plaintiff,  without  any  consideration,  to  the  diminution  of  its 
actual  assets  to  that  extent,  instead  of  an  increase  of  them,  $15,000. 
The  firm  failed  for  $30,000,  and  it  was  no  wonder.  This  arrange- 
ment was  a  fraud  upon  the  Act,  a  fraud  upon  the  public,  and 
illegal,  (1  E.  3.  764,  and  §§  1  to  24,)  if  not  actually  a  misde- 
meanor, and  no  action  can  be  sustained  upon  any  contract  founded 
on  such  an  arrangement.  {Perkins  v.  Savage^  15  Wend.  412; 
Mackie  v.  Cairns^  .5  Cowen,  547 ;  Graves  v.  Delaplaine^  14  Johns. 
B.  146 ;  Burt  v.  Place,  6  Cowen,  48 ;  Payne  v.  Eden,  3  Cai.  E.  213; 
Pnnce  y.  Lee,  4:  Johns.  419 ;  NeUis  v.  Clark,  4  Hill,  424 ;  Mell  y. 
Young,  23  Wend.  315 ;  Orooker  v.  Orane,  21  Wend.  211 ;  Bett  v. 
^m,  2  Sand.  146.) 

in.  The  $15,000  was  in  fact  advanced  as  capital,  and  at  the  risk 
of  the  business,  and  the  true  construction  of  the  indorsement  on 
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the  note  ifi,  that  the  note  is  to  secare  pajment  to  him  of  his  capital, 
if  not  Jost  in  the  business. 

IV.  The  action  is  not  brought  on  the  old  loan  to  Davis,  Evans 
&  Co.,  nor  on  the  old  notes  to  them,  which  were  given  up ;  whether 
the  old  loan  or  the  old  notes  were  paid,  or  whether  an  action 
might  be  sustained  on  the  old  loan  or  old  notes  against  the  old 
firm  is  not  a  question  here.  The  suit  is  on  a  note  of  Davis.  If  the 
suit  be  brought  on  the  old  loan  or  old  notes,  it  cannot  be  against 
Davis  alone,  but  against  all  the  members  of  the  old  firm. 

V.  This  note  and  indorsement  was  a  contract  of  suretyship.  No 
action  would  have  lain  against  the  firm  of  Davis,  Evans  &  Dodge^ 
for  the  recovery  of  this  $16,000,  indeed  it  cannot  be  pretended 
puch  an  action  could  lie.  How,  then,  can  an  action  be  maintaiDed 
upon  a  collateral  contract,  when  no  action  can  be  maintained  upon 
the  principal  contract?     {Leaviti  v.  Palmer,  3  Comst.  19.) 

VI.  The  judgment  should  be  for  the  defendant. 

By  the  Court.  Oakley,  Ch.  J. — This  action  is  brought  to 
recover  the  amount  of  a  promissory  note  made  by  the  defendant; 
dated  the  23d  of  September,  1850,  by  which  he  promised  to  pay 
on  demand,  after  date,  to  the  order  of  the  plaintiff  $7500,  valae 
received. 

For  two  years  prior  to  the  date  of  the  note,  Evans,  Davis  and 
Lownd  had  been  partners.  That  firm,  the  name  of  which  was 
Evans,  Davis  &  Co.,  owed  the  plaintiff  $14,069.88,  for  money  ad- 
vanced to  it;  that  firm  dissolved,  and  the  plaintiff  surrendered 
ila  notes,  and  took  new  notes,  one  of  them  being  the  note  in  ques- 
tion, and  another  note,  in  all  respects  like  it,  made  by  Evans. 

Upon  these  facts  alone,  the  only  change  of  liability  is  this:— 
The  plaintiff  relinquished  the  liability  of  the  firm  and  the  notes 
made  by  it,  and  took  for  the  same  claim  the  individual  notes  rf 
two  members  of  that  firm,  viz. :  the  note  of  each  for  half  of  the 
amount  of  the  whole  claim.  Before  these  notes  were  given, 
Davis,  as  one  of  the  firm  of  Evans,  Davis  &  Co.,  was  liable  for 
the  whole  debt  That  liability  has  been  converted,  as  to  him, 
into  his  individual  liability  for  $7500. 

Ip  there  any  thing  in  the  other  facts  of  the  case  "which  impairs 
this  liability  ? 

On  the  date  of  this  note,  Davis  &  Evans,  aa  parties  of  the  M 
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part,  entered  into  a  written  agreement  with  David  S.  Dodge,  as 
party  of  the  second  part,  to  form  a  partnership  between  them- 
selves, under  the  name  of  Davis,  Evans  &  Dodge,  to  continue  for 
the  term  of  ten  years.  The  agreement  thus  signed,  makes  them 
the  only  parties  constituting  the  firm,  and  the  only  persons  who 
were  to  participate  in  its  profits.  The  plaintiff,  instead  of  compel- 
ling the  old  firm  to  pay  the  money  he  had  lent  it,  and  thus  dimin- 
ish its  assets  accordingly,  agreed  to  continue  the  loan,  treating 
it  as  one  made  to  the  new  firm,  and  he  was  made  a  creditor  of  the 
new  firm  on  its  books,  to  a  corresponding  amount.  Brown  agreed 
that  this  sum  might  remain  in  the  new  firm  "  during  the  contin- 
uance of  the  said  copartnership,"  "  he  receiving  interest  for  the 
same  at  the  rate  of  seven  per  cent,  per  annum."  The  new  firm 
failed  within  a  year  after  it  was  formed,  and  thenceforth  ceased  to 
exist,  and  has  paid  no  part  of  the  principal  nor  any  interest. 

Dodge  was  to  contribute,  as  capital,  $20,000,  in  three  instal- 
ments. The  theory  of  the  agreement  seems  to  be,  that  this  sum 
was  treated  as  equivalent  to  a  third  interest  in  the  business  as  it 
stood,  because,  without  declaring  in  terms  of  what  the  capital  of 
Evans  &  Davis  should  consist,  it  declares  that  "it  is  understood 
that  any  diflcrence  in  the  amount  of  capital  furnished  by  either 
shall  be  adjusted  by  interest." 

There  is  no  agreement  on  the  part  of  Brown  to  look  exclusively 
to  the  new  fitm,  as  his  debtor  for  the  $15,000.  He  continued  the 
liability  of  Da\  is  &  Evans,  by  taking  the  note  of  each  for  $7500. 
That  liability  he  now  seeks  to  enforce.  The  indorsement  on  the 
back  of  the  note,  in  connection  with  the  written  papers  signed  by 
the  plaintiff,  might  be  a  defence  to  a  suit  on  the  note,  if  the  firm 
of  Evans,  Davis  &  Dodge  was  continuing.  But  that  firm  ceased  to 
exist  long  before  this  suit  was  brought,  and  was  owing  some 
$80,000  more  than  it  could  pay.  Brown  now  seeks  to  collect  his 
note.  Looking  at  its  terms  only,  it  is  due;  looking  at  the  agree- 
ment, as  to  the  time  the  new  firm  should  have  the  $15,000,  and 
the  fact  that  such  firm  has  ceased  to  exist,  it  is  due. 

A  party  is  never  bound  to  prosecute  the  principal  debtor,  as  a 
condition  precedent  to  his  right  to  sue  the  surety,  unless  such 
suit  is  required  by  the  terms  of  his  contract,  or  necessarily  im- 
plied from  the  terms  used.    {Morris  v.  Wadsuforih,  17  Wend.  108.) 

It  is  quite  clear,  at  all  events,  as  between  the  plaintiff  and  de« 
D.— VL  86 
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fendant,  that  this  $15,000  was  not  to  be  at  the  risk  of  the  success 
of  the  new  firm.  By  the  terms  of  the  partnership  agreement^  to' 
which  the  plaintiff  assented  by  signing  it,  the  $15,000  ^^  was  to  re- 
main in  the  new  concern  during  the  continuance  of  the  partner- 
ship," and  the  defendant  gave  this  note  to  secure  to  the  plaintiff 
actual  payment  of  one  half  of  that  sum.  If  he  put  it  at  risk^  as 
between  himself  and  the  firm,  he  did  so  onlv  on  the  terms  of  hav- 
ing  the  note  of  the  defendant  for  half  of  the  amount,  and  of  Evans 
for  the  other  half.  The  plaintiflF  was  to  have  only  interet  and 
no  profits.  The  three  members  of  the  firm  were  to  have  all  the 
profits,  and  consequently  were  to  bear  all  the  losses. 

We  think  the  note  is  upheld  by  sufficient  consideration,  and  was 
due  when  the  action  was  brought  There  is  no  suggestion  that  it 
was  not  due,  if  the  claim  as  between  the  plaintiff  and  the  firm 
was  due.  The  claim  of  the  plaintiff  against  the  firm  was  dne 
when  the  firm  ceased  to  exist  as  such. 

But  it  is  alleged  that  the  note  was  an  illegal  contract  a&d 
against  public  policy,  and,  therefore,  no  recovery  upon  it  should 
be  permitted.  We  do  not  think  the  facts  proved  justify  the  con- 
clusion of  any  actual  fraudulent  intent,  on  the  part  of  the  plaintiff 
He  had,  in  fact,  advanced  to  the  old  firm  about  $15,000.  It  was 
represented  by  enough  of  the  assets  of  the  new  firm  to  pay  it  It 
was  to  be  continued  in  the  new  firm.  There  is  not  the  slightest 
reason  to  suppose  that  either  he  or  Mr.  Dodge  supposed  there  was 
any  ground  to  doubt  the  success  of  the  new  firm.  There  is  none  to 
suppose  that  Evans  &  Davis  did,  unless  it  is  to  be  inferred  from 
the  fact  that  the  firm  failed  within  a  year  after  it  was  formed,  and 
that  an  actual  subsequent  investigation  disclosed  that  the  old  firm 
was  insolvent  at  the  time  the  new  one  was  formed. 

Brown  was  probably  gratified  with  the  idea  of  being  advertised 
as  a  special  partner,  who  had  put  in  $15,000  cash ;  but  there  is 
nothing  to  justify  the  idea,  that  it  was  any  part  of  his  purpose  to 
contribute  to  a  credit,  with  the  expectation  or  belief  that  it  would 
be  the  cause  of  loss  to  those  who  might  deal  with  the  new  firm. 

Giving  effect  to  the  contract  of  the  parties,  as  between  them- 
selves, will  not  necessarily  tend,  of  itself,  to  produce  a  fraud  on 
the  public.  It  will  neither  diminish  the  means  which  they  other- 
wise might  reach,  nor  impair  the  remedies  to  which  they  other- 
wise might  resort,  to  collect  their  demands. 
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All  that  was  done  and  advertised  did  not  create  a  limited  part- 
nership, under  the  statute.  Brown  may  be  liable,  as  a  general 
partner,  to  all  who  have  dealt  with  the  firm.     (1  R.  S.  765,  §  8.) 

But  holding  Evans  &  Davis  individually  liable  upon  their  notes 
to  the  plaintiff*  will  not  withdraw  from  the  legal  or  equitable  pro- 
cess of  the  courts  any  property  that  could  be  reached  by  a  judg- 
ment against  the  general  partners,  so  called,  and  subsequent  pro- 
ceedings founded  upon  it.  A  judgment  against  the  firm,  and 
appropriate  ult:^rior  proceedings,  will  reach  all  the  individual 
property  of  each,  as  well  as  all  the  efl\icts  of  the  firm. 

This  case  is  unlike  an  action  by  one  of  several  creditors,  upon 
a  note  given  to  him  by  a  debtor,  for  an  amount  beyond  his  pro- 
portion of  the  amount  which  each  creditor  of  such  debtor  had 
agreed  to  take,  of  his  claim  or  demand,  and  discharges  the  debtor, 
in  cases  where  the  composition  agreement  is  made  upon  the  rep- 
resentation that  all  have  agreed  to  come  in  on  equal  terms.  To 
allow  a  recovery  in  such  a  case,  would  operate  as  a  fraud  on  those 
who  released  their  own  claims  for  a  stipulated  percentage  on  the 
fiiith  that  the  creditor,  who  secretly  stipulated  for  payment  of  the 
whole  of  his  claim,  hud  also  released  his  claim  on  receiving  the 
like  percentage. 

If  the  assets  of  the  firm,  and  the  individual  property  of  each, 
are  sufficient  to  satisfy  the  creditors  of  the  firm,  they  will  obtain 
payment.  If  insufficient,  several  judgments  in  favor  of  one  of  the 
firm  against  two  of  its  members  will  not  diminish  their  means  or 
chances  of  obtaining  payment. 

If  the  fact  had  been  found  by  the  jury,  upon  sufficient  evidence, 
or  if  we  ought  to  hold,  as  a  matter  of  law,  upon  the  facts  found, 
that  it  was  the  design  of  the  parties,  by  this  arrangement,  to  de- 
fraud the  public,  the  court  might  very  properly  refuse  to  enforce 
any  claim  of  either  against  the  other,  founded  on  such  an  arrange- 
ment. But  the  plaintiff  was  not  to  have,  in  any  event,  more  than 
a  debt  justly  his  due,  and  which,  for  aught  that  appears,  the  part- 
ners in  the  old  firm  were  able  to  pay.  This  debt,  and  interest  upon 
it,  were  all  the  advantages  for  which  he  stipulated.  He  had  no 
motive,  and  there  is  nothing  to  justify  the  belief,  that  he  was  a 
party  to  an  actual  intent  to  defraud  the  public. 

The  certificate  published  contains  false  statements,  and  as  a  nec- 
essary consequence,  the  plaintiff  may  be  liable  for  engagements  of 
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the  firm,  and  jet  he  may  not  have  coatemplated,  and  probably 
did  not  oontemplate,  such  a  contingency,  as  that  the  finn  should 
be  without  means  sufficient  to  pay  its  debts,  as  at  all  likely  to 
oocur. 
We  think  the  plaintiff  should  have  judgment  on  the  yerdicL 


Eablb  v.  Crank  and  Taylor. 


A  Mle  Mid  deliTery  of  property  by  M.  to  C.  and  T.,  and  an  agreement  by  the  litUr 
to  pay,  as  part  of  itB  price,  to  £.  a  aam  named,  on  account  of  M.'s  indebladjiai 
to  EL,  ia  a  valid  contract,  on  which  £.  can  sue  in  his  own  name,  and  recover  the 
sum  80  agreed  to  be  paid  to  him. 

If,  after  the  consommation  of  such  a  sale,  by  a  deliyery  and  acceptance  of  tibe 
property  under  it,  M.  ezecates  a  formal  bill  of  sale  of  the  propiTty  to  C.  sad  t 
for  a  pecuniary  consideration  expressed  in  the  bill  of  sale,  and  signs  a  psper 
stating  that  he  consents  to  sell  such  property  for  his  indebtedness  to  C.  and  X, 
the  fisct  of  the  sabsequeot  execution  of  such  papers  does  not  render  it  iocoo- 
petent  for  £1  to  establish  by  parol  the  actual  agreement  under  whieh  the 
property  was  sold,  delivered,  and  accepted. 

The  execution  of  a  bill  of  sale,  expressing  a  pecuniary  consideration,  and  a  ddiv- 
ery  of  it  with  the  property,  present  no  obstacle  to  showing  that  such  coondcr- 
ation  was  not  wholly  pecuniary,  but  consisted  in  fact  of  a  special  agreement  is 
which  £.  is  interested,  and  its  non-performance  to  £.'&  damage: 

Whether,  if  the  executory  contract  to  sell  and  deliver  had  been  rescinded  before  it 
waa  obligatory  on  either  party  to  it,  and  it  should  appear  that  the  deHver;  of 
the  goods,  and  the  execution  and  delivery  of  the  bill  of  sale,  and  of  the  receipt 
were  cotemporaneous  acts,  they  would  preclude  the  parties  to  them,  or  the 
plaintiff,  from*  showing  the  agreement  to  have  been  such  as  the  complsiot 
■tates,  qttere, 

(Before  Bostwobth  and  HomcAii,  J.J.) 
March  28, 1868. 

This  action  was  tried  before  Mr.  Justice  Woodruff  and  a  jury, 
in  February,  1856.  The  complaint  was  dismissed  and  the  de- 
cision excepted  to.  The  question  of  law  arising  on  that  excep- 
tion, and  those  arising  on  exceptions  taken  during  the  trial,  were 
directed  by  the  court  to  be  heard,  in  the  first  instance,  at  the 
General  Term. 

The  complaint  states,  that  plaintiff  and  defendants  are  I&e^ 
chants  in  the  city  of  New  York,  the  defendants  comprising  the 
firm  of  B.  E.  Crane  &  Go. 
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On  and  before  the  1st  of  September,  1852,  Nat£an  Meyer  owed 
the  plaintiff'  $1131.63,  and  owning  ready-made  clothing  and  un- 
manufactured articles,  he  agreed  with  the  defendants,  about  that 
time,  to  sell  and  deliver  the  stock  to  them,  at  prices  to  be  there- 
after agreed  upon,  and  they  agreed  to  pay  therefor  as  follows,  to 
wit: 

1.  To  pay  to  plaintiff*  $531.63  of  the  $1131.63. 

2.  To  pay  themselves  $1263.37,  the  amount  due  to  them  from 
Meyer. 

3.  To  account  to  Meyer  for  the  balance.  Plaintiff  was  notified 
of,  and  acceded  to  this  arrangement,  of  which  the  defendants  had 
notice. 

That  about  the  9th  of  October,  1852,  the  stock  of  goods  was 
delivered  to  the  defendants  in  pursuance  of  this  contract,  at  prices 
agreed  upon  amounting  to  $2800.  That  after  satisfying  the 
$1268.37  due  to  the  defendants,  and  paying  to  the  plaintiff  the 
$531.63,  there  was  a  balance  of  $1000  in  defendants'  hands,  and 
Meyer's  claim  for  that  had  been  assigned  to  the  plaintiff";  that 
although  required  to  do  so,  they  had  not  paid  that  nor  the 
$581.63,  and  it  prayed  judgment  for  $1531.63,  with  interest  fix)m 
the  9th  of  October,  1852,  besides  costs  of  the  action. 

The  answer  admitted  a  sale  to  the  defendants  by  Meyer,  on  or 
about  the  9th  of  October,  1852,  but  denied  that  it  was  under  any 
such  agreement  as  the  complaint  states,  and  that  any  such  agree- 
ment was  made.  It  averred  that  Meyer,  instead  of  owing  the  de- 
fendants only  $1268.37,  in  fact,  owed  them  $3040.18 ;  that  of 
this  $1407.47  was  due  to  Crane,  individually,  and  that  certain 
of  the  stock  was  accepted  and  transferred  to  him  in  gross  in  satis- 
faction of  that  debt;  that  he  also  owed  R.  E.  Crane  &  Co. 
$1632.71,  and  that  certain  other  goods  were  transferred  by  Meyer 
to  them,  and  by  them  accepted  in  gross,  in  satisfaction  therefor, 
and  that  in  each  case  a  bill  of  sale  was  executed  and  delivered  by 
Meyer.  On  the  trial,  the  indebtedness  of  Meyer  to  the  plaintiff*,  in 
the  sum  of  $1131.53,  was  proved  by  a  witness  other  than  Meyer. 
Meyer  was  then  sworn  in  behalf  of  the  plaintiff,  and  testified  to 
the  same  fact,  and  that  he  sold  his  stock  of  goods  to  Crane  and 
Taylor  about  September,  1852.  He  said,  "  the  sale  was  in  writ- 
ing ;  I  made  out  an  invoice  of  said  goods  and  gave  the  defend- 
ants a  copy  of  it" 
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The  plaiiiliff'8  counsel  requested  defendants'  counsel  to  produce 
it,  which  he  did,  and  plaintili's  counsel  then  read  it  in  eviJeiice. 

It  wjis  a  formal  bill  of  Siile,  datwd  October  J),  1852,  from  Meyci 
to  Crane  and  Taylor,  for  the  expressed  consideration  of  $1632.71, 
and  sold  and  conveyed  absolutely  the  goods  describ^'d  in  the 
schedule  annexed  to  it.  The  schedule  contained  a  list  of  goods, 
which,  at  the  prices  affixed  to  them,  amounted  in  the  sggregati  to 
$2844.07.  At  the  end  of  the  schedule  was  a  receipt  in  ikege 
words,  viz.: 

"  I  do  hereby  agree  and  consent  to  sell  to  Rufus  E.  Crane  k  Co. 
this  stock  of  goods,  of  which  this  is  the  invoice,  for  my  indebted- 
ncos  to  said  Rufus  E.  Crane  &  Co."  **  N.  Meyek." 

This  receipt  or  writing  had  no  date.  The  witness,  in  rekticm 
to  this  invoice  or  schedule,  further  ttstifi  d  as  follows: 

"  The  goods  I  have  spoken  of,  which  I  purchased  of  Crane  k 
Taylor,  the  defendants,  I  returned  to  them,  as  I  bought  them,  and 
they  accepted  them,  and  they  are  not  a)ntained  in  this  invoice  or 
bill  of  parcels." 

Question  by  plaintiff's  counsel.  "  Was  any  oral  agreement 
made  between  the  plaintiff.  Crane  &  Taylor,  and  younkll^asto 
the  sale  and  transfer  of  your  goods  to  Crane  &  Taylor,  before  anj 
bill  was  made  out,  and  how  the  consideration  was  to  be» paid,  and 
if  so,  what  was  the  arrangement?"  This  question  was  objected  to 
by  the  counsel  for  the  defendants,  and  the  objection  sustained  by 
the  court.  To  which  ruling  of  the  court  the  plaintiff *s  counsel 
then  and  there  duly  excepted. 

"Did  you,  after  this  paper  was  executed  on  the  9th  day  of  Oc- 
tober, 1852,  owe  Crane  &  Taylor  any  thing?"  Objected  to  by  the 
defendants'  counsel,  and  then  withdrawn  by  the  counsel  for  the 
plaintiff. 

"  Before  any  papers  were  delivered  to  Crane  &  Taylor  was  any 
arrangement  made  by  which  you  sold  them  your  stock  of  goods 
and  they  agreed  to  pay  Mr.  Earle  any  sum  of  money  ?"  The  de- 
fendants' counsel  objected  to  the  question,  on  the  ground,  among 
others,  that  the  arrangement  made  wjis  in  writing.  The  court 
sustained  the  objection.  To  which  ruling  of  the  court  the  plain- 
tiff's counsel  then  and  there  duly  excepted. 

"  You  sold  to  Crane  &  Taylor  your  stock  in  trade?"    "Yes." 

"At  what  price?"    The  defendanta'  counsel  objected  to  the 
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question.  The  court  sustained  the  objection.  To  which  ruling 
of  the  court  the  plaintiff's  counsel  then  and  there  duly  excepted. 

"  Were  the  goods  put  at  cost,  above  cost,  or  below  cost?" 
Similar  objection,  ruling  and  exception. 

"  How  was  the  consideration  to  be  paid  by  Crane  &  Taylor  on 
that  sale?"     Similar  objection,  ruling  and  exception  as  above. 

"  Were  they  or  were  they  not  sold  before  the  9th  of  October, 
1852,  and  delivered  on  an  agreement  between  the  plaintiff  and 
dtfjndants  and  yourself,  that  they  (defendants)  were  to  pay  the 
plaintiff*  any,  and  if  so  what  feum  of  money  ?"  Similar  objection, 
ruling  and  exception  as  above. 

"  On  the  9th  of  October,  1862,  did  you  owe  the  firm  of  Crane  & 
Taylor  any  thing,  and  if  so  what?"  Similar  objection,  ruling  and 
exception  as  above. 

"  Did  you,  or  did  you  not,  return  to  Crane  &  Taylor,  and  they 
accept  the  goods  bought  by  you  of  them,  and  rescind  the  contract 
of  indebtedness  to  them  after  the  bill  of  parcels  of  the  9th  of  Oc- 
tober, 1852,  by  which  all  your  indebtedness  to  them  was  can- 
celled ?"    Similar  objection,  ruling  and  exception  as  above. 

"  Does  this  bill  of  parcels  or  invoice  contain  the  goods  that  yoa 
bought  of  Crane  &  Taylor,  and  which  you  subsequently  returned 
to  them?"  "No,  sir.  There  is  not  a  single  article  there  I  re- 
turned to  them,  and  they  rescinded  the  contract" 

"  Had  Crane  &  Taylor  any  other  indebtedness  against  you  after 
the  9th  of  October,  1852,  aftier  returning  those  goods?"  Question 
objected  to  by  the  defendants'  counsel  on  the  ground,  among 
others,  that  the  complaint  itself  admits  an  indebtedness  at  the 
time  of  the  transfer. 

The  plaintiff's  counsel  now  moved  the  court  to  be  permitted  to 
amend  the  complaint  by  striking  out  the  name  of  "  Co."  after  the 
word  Crane. 

The  defendants'  counsel  objecting  to  the  motion,  the  court  sus- 
tained the  objection,  and  denied  the  motion  to  amend. 

The  plaintiff's  counsel  here  introduced  and  gave  in  evidence 
the  following  transfer  from  the  witness  to  the  plaintiff. 

"Whereas,  Rufus  E.  Crane  &  Co.,  heretofore  purchased  from 
me  a  quantity  of  merchandise,  consisting  of  ready-made  woollen 
clothing,  etc.,  for  the  sum  of  $2,900,  or  thereabouts ;  and  whereas, 
the  said  Crane  &  Co.  did  then  and  there  agree  to  pay  for  the  same 
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in  QiaDDer  following,  viz. :  First,  to  pay  to  John  E.  Earle,  of  the 
city  of  New  Tork,  $531.(>3;  secondly,  to  deduct  the  sum  of 
about  $1,400  for  their  own  claim,  or  debt;  and  lastly,  to  pay  the 
remaining  balance  to  me,  or  my  order,  and  which  said  balance 
would  amount  to  about  $968. 

**  Now  know  ye  that  I,  Nathan  Meyer,  in  consideration  of  one 
dollar  to  me,  in  hand  paid  by  John  E.  Earle,  and  for  divers  other 
good  considerations,  do  hereby  assign  and  set  over  to  the  said 
Earle  the  said  remaining  balance.  First,  to  pay  himself  the  sum 
of  about  $600  due  to  him  from  N.  k  M.  Meyer,  (independent  of 
the  sum  of  $531.63,)  and  to  pay  over  to  me,  or  my  assigns,  the 
residue  of  said  remaining  sum,  after  the  payment  of  the  aforesaid 
sum  of  money.  '*  N.  M£T£r.     [l.  &] 

"Dated,  New  York,  March  7,  1853." 

And  also  another  transfer  to  Bachael  Smith,  as  follows : 

"In  consideration  of  one  dollar  to  me,  in  hand  paid,  and  for 
divers  other  considerations,  I  hereby  assign  and  set  over  to  Sa- 
chael  Smith,  of  the  city  of  New  York,  any  and  every  sum  of  money 
that  shall  or  may  be  coming  to  me  from  John  E.  Earle,  of  the  said 
city,  by  reason  of  a  certain  assignment  made  and  executed  to 
him,  by  roe,  on  the  7th  of  March  instant,  of  a  claim  or  demand 
of  mine  against  Bufus  E.  Crane  &  Co.,  of  the  city  of  New  York, 
more  particularly  mentioned  and  described  in  said  referred  to  as- 
signment This  assignment  is  intended  to  embrace  only  what 
shall  be  coming  to  me  after  the  payment  of  the  amount  due  said 
Earle,  as  provided  therein.  "  N.  Meyer,     [l.  a] 

"Dated,  March  8,  1853." 

The  defendants'  counsel  thereupon  moved  the  court  to  dismisB 
the  plaintiff'  complaint. 

The  plaintiflf's  counsel  opposed  the  motion,  but  the  court  sus- 
tained the  same,  and  dismissed  the  complaint,  with  leave  to  the 
plaintiff  to  move  the  court,  if  so  advised,  to  amend  the  complaint, 
and  on  such  amendment  being  granted,  to  set  aside  dismissal: 
and  to  the  decision  of  the  court,  in  so  dismissing  the  complaint, 
the  plaintiff's  counsel  then  and  there  duly  excepted. 

And  inasmuch  as  the  said  several  matters  so  given  in  evidence^ 
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and  the  objections,  offers,  decisions,  refVisals,  and  exceptions,  on 
the  part  of  the  plaintiff,  do  not  appear  by  the  record  of  the  trial 
aforesaid,  the  counsel  for  the  plaintiff  did  thereupon  request  his 
honor,  the  said  Justice,  to  sign  this  case  upon  exceptions,  contain- 
ing the  matters  aforesaid,  according  to  the  statute  in  such  case 
made  and  provided,  which  is  accordingly  done,  the  said  20th  day 
of  February,  1866. 

It  was  further  ordered,  that  the  exceptions  taken  be  heard,  in 
the  first  instance,  at  the  General  Term. 

Jos.  W.  Oerard,  for  plaintiff. 

B.  M.  Harrington^  for  defendants. 

By  the  Court.  Bosworth,  J. — ^Proof  of  such  an  agreement 
as  is  stated  in  the  complaint,  and  of  full  execution  of  it,  on  the 
part  of  Meyer,  standing  alone,  would  entitle  the  plaintiff  to  recover 
the  $531VirV  The  plaintiff  could  sue  on  such  a  promise,  in  his 
own  name,  although  not  a  party  to  the  agreement,  by  being  pres- 
ent and  participating  in  the  making  of  it,  and  such  an  agreement 
is  not  affected  by  the  statute  of  frauds.  {Barker  v.  Bucklin^  2  De- 
nio,  45,  and  cases  there  cited.) 

Notwithstanding  that  Meyer  testified  that  "the  sale  was  in 
writing,"  and  that  the  papers  shown  to  him  were  executed  by 
him,  and  delivered  to  the  defendants,  the  plaintiff  should  not,  for 
that  cause,  have  been  stopped  short  in  his  examination  of  the  wit- 
ness, and  precluded  from  showing,  if  he  could,  that  such  an  agree- 
ment was  made  in.September,  1852,  as  the  complaint  states,  and 
the  delivery  of  the  goods  to,  and  an  acceptance  of  them  by  the 
defendants,  pursuant  to,  and  in  execution  of,  such  agreement. 
We  think  that  answers,  naturally  and  fairly  responsive  to  some 
of  the  questions  put  by  plaintiff's  counsel,  and  excluded  by  the 
court,  might  have  proved  such  an  agreement  and  its  consumma- 
tion. We  are  not  at  liberty  to  say,  that  if  the  witness  had  been 
permitted  to  answer,  he  would  have  failed  to  give  such  evidence. 
We  must  presume  those  questions  were  put  with  a  view  to  prove 
the  plaintiff's  cause  of  action ;  and  as  responsive  answers  might 
have  established  it,  the  refusal  of  the  court  to  allow  the  witness  to 
answer  was  erroneous. 
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If  the  agreement  alleged  in  the  complaint  was  made,  and  Meyer 
delivered,  and  the  defendants  accepted  the  goods  in  pursuance  of 
it,  the  plaintiff  is  entitled  to  recover  the  $531^ffjr,  although  subse- 
quent to  the  delivery  and  acceptance  of  the  goods  Meyer  executed 
the  papers,  which  were  produced  and  exhibited  to  him  on  bis  ex- 
amination at  the  trial. 

An  agreement  between  Meyer  and  the  defendants,  sucb  as  toe 
complaint  avers  was  made  in  September,  1862,  would  not  pre- 
clude them,  before  any  thing  had  been  done  under  it  to  make  it 
obligatory  upon  the  parties  to  it,  and  w^hich  would  have  created* 
right  of  action  by  reason  of  it,  in  favor  of  the  plaintiff  against  the 
defendants,  from  annullitig  or  abandoning  the  agreement,  and 
making  a  new  one  upon  such  terms  as  they  might  think  proper. 

K  it  should  turn  out  that  they  subsequently  made  a  different 
agreement,  under  which  the  goods  were  delivered  and  accepted, 
and  that  it  was  no  part  of  that  agreement  that  the  defendanfeB 
should  pay  to  the  plaintiff  the  debt  which  Meyer  owed  the  plain- 
tiff, the  plaintiff  could  not  recover  in  this  action. 

Even  if  such  agreement  was  a  fraud  upon  the  creditors  of  Mejer, 
and  was  made  with  intent  to  defraud  them,  the  plaintiff,  as  a  cred- 
itor at  large  of  Meyer,  could  not  assail  it  in  this  action.  {Bsubem 
V  Joel,  3  Kern.  488.) 

But  the  plaintiff  may  show,  if  he  can,  such  an  agreement  as  is 
stated  in  the  complaint,  and  the  delivery  by  Meyer,  and  the  ac- 
ceptance by  the  defendants  of  the  goods,  in  execution  of  it,  before 
the  bill  of  sale  of  the  9th  of  October,  1852,  was  executed  and  de- 
livered. If,  after  such  a  delivery  and  acceptance  of  the  goods,  in 
execution  of  such  an  agreement,  that  bill  of  sale,  and  the  receipt 
annexed  to  the  invoice,  were  executed,  it  should  not  affect  the 
plaintiff's  right  to  recover. 

The  bill  of  sale,  of  itself,  and  standing  alone,  would  be  no  ob- 
stacle to  the  reception  of  parol  evidence  to  prove  what  price  the 
defendants  agreed  to  pay  for  the  goods,  or  the  manner  in  which, 
or  the  persons  to  whom,  they  promised  Meyer  they  would  pay  it 
{Murray  v.  Smith,  1  Duer,  412.  Aflirmed  as  to  those  points  in 
the  Court  of  Appeals.) 

But  if  there  was  no  agreement  concluded  before  the  goods  were 
delivered  and  accepted,  or  if  one  had  been  made  in  form,  but  be- 
fore any  thing  had  been  done  to  execute  it,  by  either  party  to  i^ 
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it  was  modified,  and  all  previous  conversitions  or  understandings 
ended  by  accompanying  the  delivery  of  the  goods  with  a  delivery 
of  the  bill  of  sale,  and  the  receipt,  so  called,  which  is  annexed  to 
the  invoice,  a  different  question  may  be  presented. 

A  mere  receipt  is,  undoubtedly,  susceptible  of  explanation  by 
parol  evidence,  as  to  the  nature  or  payment  of  the  consideration 
stated  in  it,  when  such  proof  does  not  prevent  the  instrument 
{rom  operating  to  pass  a  title,  or  to  give  eflFect  to  the  transfer  as 
a  transfer.  But  when  a  receipt  also  contains  clauses  of  contract, 
the  latter  are  no  more  subject  to  be  varied  by  parol  evidence  than 
any  other  written  contract.  (Kellogg  v.  RicJiards^  14  Wend.  116; 
Coon  v.  Knap,  4  Said.  402 ;  vide  Noel  v.  Murray,  3  Kern.  167.) 

The  receipt  in  question  imports  that  Mr.  Meyer  was  indebted 
to  Bufus  E.  Crane  &  Co.,  and  agreed  and  consented  to  sell  the 
goods,  to  the  invoice  of  which  it  is  appended,  in  satisfaction  of  his 
indebtedness  to  them.  It  does  not  state,  in  terms,  that  they  agreed 
and  consented  to  accept  them  in  satisfaction  of  such  indebtedness, 
nor  that  such  satisfaction  was  the  whole  consideration  of  such 
transfer.  Their  acceptance  of  the  goods,  with  that  paper  annexed, 
may  import,  and  is,  undoubtedly,  evidence  that  they  accepted  them 
on  those  terms. 

Whether,  if  they  were  plaintiffs  in  an  action  against  Meyer  to 
recover  an  alleged  balance,  which  the  proceeds  of  the  goods  were 
insufficient  to  pay,  or  to  recover  the  indebtedness  mentioned  in  the 
receipt,  proof  of  the  delivery  of  the  goods,  and  that  the  invoice 
and  this  receipt  accompanied  such  delivery,  without  proving  more, 
would  preclude  them  from  showing  that  they  did  not  accept,  nor 
agree  to  accept,  them  in  full  payment,  may  be  a  somewhat  differ- 
ent question  from  any  one  settled  by  either  of  the  three  cases  last 
cited. 

In  Kellogg  v.  Richards  and  Qxm  v.  Knap,  supra,  the  plaintiff's 
receipt,  which  was  produced  in  bar  of  the  plaintiff's  action,  stated 
in  the  first  case,  the  receipt  of  a  note  made  by  a  third  person,  "  as 
a  compromise  for  the  full  payment,"  and  in  the  latter,  of  a  specific 
sum,  "in  full  for  damages  done  to  us  by  the  stage  accident,"  or, 
in  other  words,  of  the  plaintift*'s  cause  of  action.  The  court  held 
these  clauses  to  be  clauses  of  contract,  and  not  capable  of  being 
varied  by  parol  evidence.  In  the  present  Ccise,  no  paper  writing, 
signed  by  the  defendants,  was  shown  which  evidenced  any  agree* 
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ment  on  their  part  The  acceptance  of  the  bill  of  parcels,  with 
the  receipt  annexed,  is,  undoubtedly,  evidence  against  them  that 
they  accepted  the  goods  on  the  terms  stated  in  the  receipt.  But 
do  those  facts  alone  estop  them  from  showing  to  the  contrary  ? 

In  Noel  V.  Murray^  (1  Duer,  385,  and  3  Kern.  167,)  the  receipt 
of  the  plaintiff  stated  that  the  note  of  a  third  person  and  a  sum  of 
money  were  "  received  in  full  for  the  above  bill,"  the  amount  of 
which  bill  that  suit  was  brought  to  recover.  In  the  latter  case,  a 
verdict  was  taken  in  this  court  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  upon  a  case  containing  the  whole  evidence. 
This  court  gave  judgment  against  the  defendant;  and  in  the 
opinion  delivered,  the  question  was  suggested,  but  not  decided, 
whether  such  a  receipt  ought  not  to  be  deemed  to  conclude  the 
defendant  That  action  went  to  the  Court  of  Appeals  after  the 
case  had  been  turned  into  a  bill  of  exceptions,  according  to  which 
it  was  submitted  to  the  jury  for  them  to  determine,  as  a  question 
of  fact,  whether  the  note  was  received  as  actual  payment  and  sat- 
isfaction, and  they  found  that  it  was. 

The  Court  of  Appeals  do  not  intimate  or  suggest  the  idea 
that  the  receipt  was  conclusive^  although  they  held,  on  the  &cts 
of  the  case,  that  there  was  no  valid  debt  existing  against  the  de* 
fendant  prior  to  the  day  on  which  the  receipt  bore  date,  and  that, 
independent  of  any  thing  contained  in  the  receipt,  the  legal  pre- 
sumption was,  that  the  note  was  received  in  payment  Whether 
the  plaintiff  is  estopped  from  showing  that  the  receipt,  so  called, 
does  not  state  the  actual  agreement  between  Meyer  and  the  de- 
fendants, even  if  it  would  be  conclusive  as  between  the  latter, 
except  in  an  action  by  one  of  them  against  the  other,  to  set  it 
aside  for  fraud  or  clear  mistake,  it  is  unnecessary  to  decide.  That 
question  does  not  now  arise,  and  may  not,  on  another  trial. 

It  is  sufficient  to  say,  that  the  plaintiff  is  not  a  party  to  that 
paper,  nor  to  the  bill  of  sale  of  the  9th  of  October.  He  does  not 
claim  under  those  papers,  nor  under  any  agreement  made  on  the 
day  of  their  date,  or  at  the  time  of  their  delivery. 

A  written  agreement  concludes  the  parties  to  it,  and  privies, 
but  not  strangers.     (  Whitbeck  v.  Whitbeck^  9  Cowen,  263-270.) 

Whether  the  evidence  which  may  be  given  on  another  trial 
will  place  the  plaintiff  in  the  position  of  a  privy  to  these  coa- 
tracts  cannot  now  be  foreseen. 
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Nor  are  we,  now,  at  liberty  to  pass  upon  the  question,  whether, 
if  it  should  appear  that  the  delivery  of  the  goods  by  Meyer  to 
the  defendants  was  accompanied  by  the  bill  of  sale  and  the  re- 
ceipt, both  of  those  parties,  as  between  themselves,  would  be  con- 
cluded from  showing  by  parol,  that  the  consideration  was  diflFer- 
ent  in  its  nature  from,  or  larger  than  that  named  in,  either  the  bill 
of  sale  or  the  receipt  ?  In  the  bill  of  sale  it  is  stated  to  be  $1632  Wr 
lawful  money.  In  the  receipt  it  is  stated  that  Meyer  consents  and 
agrees  to  sell  the  goods  to  Eufus  E.  Crane  &  Co.,  for  his  indebt- 
edness to  them. 

Construing  the  two  together,  it  is  not  an  unnatural  construction 
of  the  receipt,  to  read  it  as  declaring  that  such  indebtedness  is 
treated  by  both  parties  as  money  paid  to  Meyer,  to  the  extent  of 
its  amount  Nor  would  proof,  that  such  indebtedness,  in  the  con- 
templation and  agreement  of  the  parties,  consisted,  in  part,  of  the 
sum  owing  by  Meyer  to  the  plaintiifs,  and  which  the  defendants 
had  assumed  to  pay,  be  necessarily  in  conflict  with  the  meaning  of 
the  terms  of  the  receipt. 

In  Murray  v.  Smithy  when  before  the  Court  of  Appeals,  Gar- 
diner, J.,  said,  that,  prima  facie^  the  consideration  was  such  as  the 
deed  stated,  and  payment  of  it  had  been  made,  as  the  deed  de- 
clared. Still  it  was  competent  for  the  plaintiff  to  prove  that  it 
had  not  been  paid ;  thai  the  sum  was  greater  or  less  than  the  deed 
declared,  or  that  it  was  not  pecuniary,  in  whole  or  in  part. 

That  if  a  special  agreement  constitutes  a  part  of  the  considera- 
tion, that  agreement  and  a  breach  of  it  might  be  shown,  whether 
it  was  an  agreement  to  pay  money  to  the  plaintiff  or  to  Powers, 
the  mortgagee,  or  whether  it  was  an  agreement  to  indemnify  the 
plaintiff  against  half  of  that  incumbrance. 

In  other  words,  when  proof  of  the  agreement  as  alleged,  will 
not  prevent  the  bill  of  sale  or  instrument  of  transfer  from  being 
effective  as  such  to  pass  a  title,  and  such  agreement,  in  fact,  forms 
part  of  the  actual  consideration,  the  plaintiff  may  prove  it  if  he  is 
the  party  damnified  by  non-performance  of  it,  and  there  is  noth- 
ing in  the  clause  relating  to  the  consideration  so  conclusive  upon 
the  parties  as  to  render  such  proof  inadmissible. 

When  the  facts  are  fiiUy  developed,  the  court  must  judge 
whether  they  present  a  case  falling  within  this  rule,  or  one  falling 
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within  the  prohibition  against  varying  or  enlarging  the  terms,  or 
clear  legal  import  of  a  written  contract  by  pan>l  evidence. 

We  grant  a  new  trial  on  the  ground  that  it  was  competent  for 
the  plainliif  to  prove,  if  he  could,  the  contract  between  Meyer 
and  the  defendants  set  out  in  the  complaint,  and  the  deliviry  of 
the  goods  by  Meyer  to  the  defendants,  and  an  acceptance  of  the 
goods  by  the  latter  pursuant  to,  and  in  execution  of,  that  contract 

We  think  the  plaintiff'  was  precluded  from  giving  such  evidence 
by  the  decision,  that  the  questions  put  to  the  witness,  Meyer, 
could  noj  be  allowed  to  be  answered  by  him. 

A  new  trial  must  be  granted,  with  costs  to  abide  the  event 


William  R  McCbeadt  v.  John  V.  Buksey,  President  of  tl» 

Suffolk  Bank. 

The  plaintiff  ivav  an  asdignee,  for  valne,  of  a  certificate  for  twenty  sbarM  of  tkt 
capital  stock  of  the  defendant's  bank.  The  certificate  vas  in  the  name  of  om 
Jenkins,  and  the  shares  stood  in  his  name  upon  the  books  of  tiie  Unk  The 
plaintiff  demanded  a  transfer  of  the  shares  to  himself,  and  a  new  cerlifieitf  ii 
his  own  name  therefor.  The  president  of  the  association  refixsed  to  make  tiic 
transfer,  alledgiug  that  Jenkins'  original  subscription  for  the  shares  was  nspiMi, 
and  the  plaintiff  brought  this  action  to  recover  damages  for  such  refiusl. 

Held^  that  the  plaintiff,  as  an  assignee,  had  no  other  rights  than  would  btrel>^ 
longed  to  Jenkins  had  he  not  parted  with  his  certificate,  and  thnt  bj  thefne 
construction  of  section  19  in  the  general  banking  act,  (1838,)  and  of  theprovv 
sions  in  the  bank's  articles  of  association,  he  had  no  right  to  demand  a  tran^^f 
of  the  shares  without  i>aying  to  the  bank  the  sum  then  due  from  Jeokiiii 
thereon. 

Htldy  therefore,  that  the  refusal  of  the  president  to  make  the  transfer  ^tw^M 
was  justifiable,  and  furnished  no  ground  of  action  to  the  plaintiff  fortlicre 
covery  of  damages. 

Judgment  ordered  for  the  defendants,  with  cost^ 

(Before  Oaklet,  Cii.  J.,  Boswortii  and  HorniAy,  J.J.) 
February  24;  March  28,  1857. 

A  VERDICT  was  taken,  in  this  case,  by  consent  of  the  plaintifl, 
subject  to  the  opinion  of  the  court  at  General  Term,  on  the  ques- 
tions of  law  arising  in  the  case,  and  which  were  directed  to  i* 
there  argned  in  the  first  instance,  tire  court  to  be  at  liberty,  at  tlie 
General  Term,  to  direct  a  verdict  to  be  entered  for  the  defendants} 
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if  they  deemed  that  result  just,  and  the  plaintiff  to  be  at  liberty  to 
except  thereto.  Either  party  may  turn  the  case  into  a  bill  of  ex* 
ceptions  or  special  verdict  The  cause  was  tried  before  Bob* 
worth,  J.,  and  a  jury,  in  January,  1867,  and  the  following  are  the 
material  facts  proved  on  the  trid : — 

In  December,  1862,  the  plaintiff,  for  a  valuable  consideration, 
purchased  of  one  Chandor,  twenty  shares  of  the  capital  stock  of 
the  Suffolk  Bank,  a  corporation  organized  under  the  general 
banking  law  of  1838. 

Chandor,  at  the  time  of  such  purchase,  executed  to  him  a 
written  assignment  of  said  stock,  which  he  indorsed  on  the  back 
of  the  scrip  or  certificate  of  the  same.  The  certificate  was  in  the 
following  form : — 

"  (Seal.)  "  Statb  or  New  Yobk. 

"Twenty  Shaees. 
"  Be  it  known,  that  E.  F.  Jenkins,  Esquire,  is  the  proprietor  of 
twenty  shares  of  the  capital  stock  of  the  Suffolk  Bank,  which  is 
transferable  only  on  the  books  of  the  bank  by  the  said  E.  F.  Jen- 
kins, or  his  attorney,  on  the  surrender  of  this  certificate. 
"  New  York,  9th  August,  1862. 

"  Wm.  E.  Arnold,  President 
" Henry  E.  Cunlip,  Cashier, pro  tern" 

This  stock  had  been  purchased  by  Chandor,  of  E.  F.  Jenkins, 
on  the  9th  day  of  December,  1852.  It  then  stood  on  the  books 
of  the  bank  in  the  name  of  said  Jenkins,  who,  on  that  day  ex- 
ecuted an  assignment  thereof  to  said  Chandor,  coupled  with  a 
power  of  attorney  in  the  usual  form,  authorizing  him  to  transfer 
the  same,  etc. 

This  assignment  and  power  of  attorney  was  annexed  to  the 
scrip  or  certificate  which  the  bank  had  issued  to  the  said  Jenkins 
for  the  said  stock  on  the  9th  of  August,  1852. 

In  February  or  March,  1853,  Chandor  went  to  the  bank  with 
Mr.  Wright,  plaintiff's  attorney,  and  tendered  to  the  president  the 
said  certificate,  with  the  assignment,  etc.,  annexed,  to  be  surren- 
dered and  cancelled,  and  both  Mr.  Wright,  on  behalf  of  the  plain- 
tiff, and  Mr.  Chandor  demanded  that  the  stock  should  be  trans- 
ferred to  the  plaintiff 
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The  president  refused  to  permit  the  stock  to  be  transferred, 
assigning  as  a  reason,  that  Jenkins  had  not  paid  up  to  the  bank 
his  subscription  for  the  stock. 

Jenkins  was  the  original  subscriber  for  this  stock,  and  had  sub- 
scribed for  one  hundred  shares,  par  value  $6000,  on  the  30th  of 
July,  1852,  of  which  this  stock  was  part 

The  by-laws  of  the  bank  authorize  the  bank  to  sell  the  shares 
of  any  shareholder  to  pay  any  debt  then  due,  and  provide  that  no 
shareholder  shall  be  permitted  to  transfer  his  shares  while  any 
debt  which  had  become  due  shall  remain  unpaid.  That  every 
transfer,  to  be  valid,  shall  be  made  on  the  books,  and  signed  by 
the  shareholder  or  his  attorney,  duly  authorized  in  writing. 

That  no  share  shall  be  transferable  on  which  any  call  for  install- 
ment of  capital,  or  interest  on  such  installment,  shall  remain  unpaid, 
and  that  every  transfer  shall  be  made  and  taken  subject  to  the  con- 
ditions and  stipulations  of  the  by-laws. 

It  does  not  appear  that  Chandor  or  the  plaintiff  had  any  actual 
notice  of  these  provisions. 

Jenkins  paid  for  his  subscription  by  his  own  notes,  which  were 
due  and  unpaid  at  the  time  of  the  plaintiff's  demand  at  the  bank 

He  afterwards  renewed  them  at  the  request  of  the  bank,  and 
the  bank  made  him  a  discount  in  addition  of  $2000,  which  was 
also  included  in  the  renewed  notes. 

The  renewed  notes  were  not  paid. 

No  question  arises  as  to  the  value  of  the  stock. 

Mr,  Hardenbrook,  for  the  plaintifil 

Mr.  PhelpSj  for  the  defendants. 

Hoffman,  J.-t-The  first  and  most  important  question  thus 
arises.  The  defendants  have  a  valid  lien  upon  the  stock  in  ques- 
tion as  against  Jenkins,  the  original  subscriber,  by  reason  of  the 
non-payment  of  the  notes  given  upon  his  subscription^  They  had 
issued  to  Jenkins  a  certificate  stating  "  that  he  was  the  proprietor 
of  such  shares,  which  are  transferable  only  on  the  books  of  the 
bank,  by  the  said  E.  F.  Jenkins  or  his  attorney,  on  surrender  of 
this  certificate."  This  certificate  has  come  to  the  hands  of  the 
present  plaintiff,  for  valuable  consideration,  by  successive  trans- 
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fers.  He  demands  a  transfer  of  the  stock  on  the  books  of  the  com- 
pany. It  is  r:ifuse4,  because  of  the  lien  claimed  to  exist.  Can 
the  assignee  of  the  certificate  sustain  a  claim  which  Jenkins,  the 
assignor,  could  not  do? 

The  lijn  of  the  company  is  thus  created : 

The  defendants  were  organizsd  as  a  corporation  under  the  gen- 
eral banking  act  of  1838.  The  articles  are  in  evidence,  and  are 
very  explicit  as  to  the  existence  and  enforcement  of  the  lien. 

These  were  embodied  in  the  certificate  recorded  and  filed  pur- 
suant to  the  sixteenth  section  of  the  act.  But  this  court  has  de- 
cided in  this  case,  when  previously  before  it,  that  the  record  was 
constructive  notice  only  of  what  the  statute  prescribes  must  be 
contained  in  the  certificate.  None  of  the  clauses  of  the  articles 
now  referred  to  are  among  those  specified  in  the  sixteenth  section 
as  necessary  to  be  contained  in  the  certificate. 

But  the  nineteenth  section  of  the  act  provides  that  the  shares 
shall  be  deemed  personal  property,  and  shall  be  transferable  on 
the  books  of  the  association,  in  such  manner  as  may  be  agreed  on 
in  the  articles  of  association ;  and  every  person  becoming  a  share- 
bolder  by  such  transfer  shall,  in  proportion  to  his  share,  succeed 
to  all  the  rights  and  liabilities  of  prior  shareholders. 

The  articles  of  association,  in  the  present  case,  prescribe  that  the 
association  may  sell  the  shares  of  any  debtor  stockholder,  that  no 
shareholder  shall  be  permitted  to  transfer  his  shares  or  receive  a 
dividend  thereon,  who  shall  owe  a  debt  to  the  association,  until  it 
be  paid,  and  that  no  share  shall  be  transferable  on  which  any  call 
for  any  installment  of  capital,  or  any  interest  on  such  installment, 
shall  remain  unpaid.  And  every  transfer  shall  be  made  and  taken 
expressly  subject  to  all  the  conditions  and  stipulations  contained 
in  the  articles. 

Now  the  question  is,  whether  the  general  act  is  not  a  construc- 
tive notice  to  an  assignee  of  a  certificate  that  it  can  only  give  to 
him  the  same  rights  as  were  possessed  by  the  party  in  whose  favor 
it  was  issued  ?  He  is  to  succeed  to  these  rights  and  liabilities. 
The  transfer  is  to  be  made  on  the  books,  as  may  be  agreed  upon 
in  the  articles.  The  liability  for  an  unpaid  subscription  is  de- 
clared in  the  articles. 

SiMins  V.  The  Plwenix  Fire  Insurance  Company  (3  Paige,  350) 
was  cited  by  the  plaintiff's  counsel.    Cei*taia  stock  belonged  to 
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Charles  Mowatt,  and  was  transferred  by  him  on  the  books  to  one 
James  Donaldson,  a  mere  fictitious  person,  to  enable  him  to  be 
placed  on  the  list  of  directors.  A  certificate  was  issued  in  the 
usual  form,  signed  bj  the  president  and  secretary,  stating  that 
Donaldson  was  the  owner  of  such  shares  of  stock,  transferable  only 
on  the  books  of  the  company.  Mowatt  appropriated  the  corporate 
funds  to  his  own  use.  He  afterwards  found  a  person  of  the  name 
of  James  Donaldson,  and  obtained  from  him  an  assignment  and 
power  of  attorney  in  blank.  Being  indebted  to  the  Chemical 
Company,  of  which  the  plaintiff  was  cashier,  he  filled  up  the 
blanks  with  his  name  and  delivered  the  certificate  and  powers  to 
him  as  security  for  such  debt.  The  bill  was  to  compel  a  transfer. 
The  defendants  insisted  upon  their  lien. 

Vice-Chancellor  McCoun  held,  1st,  That  the  lien  could  not  be 
created  by  the  by-laws,  but  was  created  by  the  statute  granting 
the  charter,  and  by  that  only.  2d,  That  lien  must  exist  a^nst  a 
stockholder.  3d,  Donaldson,  and  not  Mowatt,  was  the  stockholder. 
The  company  had  vested  the  title  in  him  by  the  certificate  and  en- 
tering his  name  on  the  books  as  the  owner.  {Kane  v.  Bloodgood^ 
7  John.  Ch.  Rep.  108.)  4th,  The  equities  between  Donaldson  and 
Mowatt,  if  there  were  any  on  such  a  transaction,  were  of  no  con- 
sequence as  related  to  the  plaintiff  being  a  bona  fide  holder  of  the 
certificate.  He  was  not  such  a  holder,  although  he  took  the  trans- 
fer for  an  antecedent  debt.  The  plaintiff  was  entitled  to  a  decree 
for  an  absolute  transfer  of  the  stock. 

On  appeal,  the  Chancellor  held,  1st,  That  though  the  by-law 
created  no  lien,  yet,  as  the  possession  of  the  certificate  did  not  give 
a  legal  title  which  would  only  pass  by  the  transfer  on  the  books, 
a  purchaser  without  such  transfer  would  take,  subject  to  anv 
equitable  claim  of  the  company  or  others  upon  the  stock.  The 
by-law  made  a  transfer  necessary  to  pass  the  legal  title.  Without 
it  a  bona-  fide  assignee  of  the  certificate  would  have  taken  it  free 
of  any  lien  of  the  company,  2d,  The  company  had  a  legal  and 
equitable  lien  upon  the  stock,  under  the  eighth  section  of  the 
charter.  (That  was  very  explicit  in  declaring  it)  3d,  The  trans- 
fer to  Donaldson  was  a  mere  nullity,  and  the  ownership  of  the 
stock  never  passed  to  Mowatt ;  but  of  this  the  officers  were  aware. 
K  the  plaintiff-  had,  therefore,  actually  advanced  money  on  the 
assignment  to  them,  he  was  inclined  to  think  they  could  have 
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prevailed  against  the  company's  lien.  But  an  assignment  for  se- 
curing an  antecedent  debt  conferred  no  such  superior  equity.  4th, 
The  lien  existed  upon  all  stock  standing  in  the  name  of  a  stock- 
holder, or  in  that  of  a  trustee  for  him. 

The  right  of  the  defendants  to  the  lien  was  declared;  the  com- 
plainant was  allowed  to  redeem  the  stock. 

The  intimation  of  the  Chancellor  as  to  the  rights  of  the  parties, 
had  money  been  advanced,  appears  to  rest  upon  this,  that  the 
directors  had  connived  in  issuing  a  certificate  declaring  Donaldson 
to  be  a  holder,  against  whom  they  had,  in  fact,  no  claim.  The 
present  csise  is  free  from  any  such  difficulty. 

I  apprehend  that  the  right  of  the  defendants  to  this  lien  in  the 
present  case  would  be  sustained  upon  the  doctrine  of  either  the 
Vice-Chancellor  or  the  Chancellor,  provided  a  lien  were  consti- 
tuted by  statutory  law. 

This,  then,  is  the  inquiry,  I  think,  and  that  proposition  is  not 
contested,  that  the  articles  of  association  gave  the  lien  as  against 
Jenkins.  The  stock,  so  long  as  it  stood  in  his  name,  wiis  liable 
for  the  demand.  The  assignee  takes,  as  his  succ3SSor,  and  by  the 
statute  takes  with  the  same  rights  and  liabilities. 

It.  has  not  escaped  my  notice  that  the  language  admits  of  the 
construction,  that  the  assignee  is  to  be  responsible  only  for  per- 
sonal liabilities  of  his  assignor,  for  example,  to  creditors.  It  can 
scarcely  be  claimed  that  a  personal  liability  would  arise  for  the 
U!ipaid  subscription-money.  (  But,  then,  the  transferree  succeeds  to 
the  rights  of  the  transferror.  He  cannot  succeed  to  greater  rights ; 
and  rights  certainly  contemplate  the  relation  with  the  company  as 
well  as  with  others.  ■ 

The  case  of  Bat&i  v.  The  New  York  Insurance  Company^  (8  John. 
Com.  238,)  is  in  point  upon  this  question.  By  articles  of  a.ssocia- 
tion  of  the  company,  no  transfer  of  an}'^  share  was  to  be  valid  or 
permitted' until  all  the  instalments  on  the  shares  were  paid.  An 
assignment  of  a  shareholder's  stock  had  been  made  to  the  plaintiff, 
and  notice  given  on  the  20th  of  January,  1797.  It  was  held,  that 
the  company  had  a  right  to  retain  all  dividends  until  the  debt  of 
the  assignor,  actually  due  at  the  time  of  the  notice,  had  been  sat- 
isfied. The  court  declined  to  pass  upon  the  question  as  to  what 
the  defendants'  rights  would  have  been  if  the  note  held  by  the 
company  had  not  been  due. 
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The  New  York  lasurance  Company  was  incorporated  by  an 
act  of  the  2d  of  April,  1798,  and  it  recites  that  Archibald  Grade, 
and  others,  had  associated  as  a  company,  under  the  same  tide.  I 
am  informed  by  the  present  counsel  of  the  company,  Mr.  Justice 
Emmet,  that  they  were  associated  in  1796,  and  got  their  charter 
in  1798,  after  the  stock  had  been  fully  paid  up. 

The  counsel  for  the  defendants  insists  that  the  case  of  The 
Mechanics^  Bank  v.  The  New  York  and  New  Haven  R  R,  Co.  (3 
Keman,  600,)  is  decisive.  Undoubtedly,  it  goes  far,  if  not  fully, 
to  establish  the  position,  that  transfers  of  certificates  confer  nothing 
beyond  the  title  of  the  assignor.  The  rule  thus  stated  is,  I  think, 
particularly  applicable,  and  particularly  clear,  where  Ihe  company 
has  a  valid  lien  upon  the  stock  for  an  undoubted  demand.  At 
least,  it  is  more  apparent  to  my  mind,  that  where,  as  in  that  case, 
there  was,  in  the  judgment  of  the  court  below,  room  to  treat  the 
company  as  debarred  from  a  defence  by  reason  of  its  acts,  through 
agents  presumptively  authorized. 

I  think  a  judgment  in  favor  of  the  defendants  should  be  ordered. 

BoswoRTH,  J. — ^This  action  is  bipught  against  Mr.  Ramsey,  tf 
president  of  a  bank,  organized  under  the  general  banking  law  of 
1888. 

The  19th  section  of  that  act  declares  that  the  shares  of  stock 
"shall  be  transferable  on  the  books  of  the  association  in  such 
manner  as  may  be  agreed  on  in  the  articles  of  association."  (1 
E.  S.,  4th  ed.,  1147.) 

Sections  2  and  8  of  article  11.,  and  sections  1,  2,  8,  and  4  of 
article  V.  of  the  articles  of  association,  are  valid,  and  as  efficient 
as  if  forming  parts  of  a  special  chaiter. 

As  between  the  bank  and  Jenkins,  the  former,  by  force  of  the 
articles  of  association,  to  which  the  latter  was  a  party,  had  a  lien 
on  this  stock,  as  security  for  the  notes  given  for  the  stock  sub- 
scription, and  had  a  right  to  sell  the  stock  to  obtain  payment  of 
the  notes. 

The  plaintiff  has  not  obtained,  as  yet,  a  legal  title  to  the  stock. 
To  obtain  that,  a  transfer  must  be  made  on  the  books  of  the  asso- 
ciation, signed  by  the  shareholder  or  his  duly  authorized  attorney 
in  writing.  Unless  by  a  transfer  made  in  a  different  manner,  the 
assignee  of  a  certificate  can  acquire  rights  and  equities  against  the 
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corporation  superior  to  those  which  the  assignor  had,  the  defend- 
ant may  assert  its  lien  upon  the  stock,  as  against  the  plaintiff 
precisely  as  it  could  have  done  against  Jenkins. 

The  opinion  of  the  Court  of  Appeals  in  The  Mechanics^  Bank 
V.  The  K  Y.  &  New  Haven  Railroad  Go,,  (3  Kern.  599  &  628-629,) 
is  explicit  in  asserting  the  proposition,  that  an  outside  transfer  of 
a  certificate  will  confer  upon  the  assignee,  merely,  such  rights  as 
his  assignor  possessed.  The  proposition  is  argued  at  great  length, 
and  its  soundness  is  so  often  and  directly  declared,  that  we  are 
not  at  liberty  to  regard  it  as  an  obiter  dictum. 

Applying  that  rule  to  the  facts  of  this  case,  the  complaint 
should  be  dismissed,  unless  the  plaintiff  elects  to  have  a  transfer 
of  the  stock  upon  the  books  of  the  company,  upon  the  terms  of 
satisfying  the  incumbrances  which  are  a  lien  upon  it 

Independent  of  the  decision  made  in  The  Mechanic^  Bank  r. 
The  New  York  A  New  Haven  Railroad  Gb.j  it  is  not  clear  that  the 
lien  of  the  defendants  could  be  asserted,  even  ifitbe  conceded  that  its 
rights  are  not  weaker  than  they  would  have  been  if  the  bank  was 
incorporated  by  a  special  act  containing  the  provisions  found  in 
the  articles  of  association  of  the  present  defendants.  The  plain- 
tiff is  a  purchaser  for  value,  without  notice  of  the  equitable  lien 
of  the  defendants. 
'^Y  The  Chancellor,  in  Stebbins  v.  Phoenix  Fire  Ins.  Co.,  (3  Paige, 
360-362,)  intimated  the  opinion,  that  "  the  defendant  could  not 
be  permitted  to  enforce  that  lien  against  honafde  purchasers  of 
the  stock  who  had  no  notice  of  such  equitable  lien,"  but  it  was 
unnecessary  to  the  decision  of  that  case,  to  consider  that  question. 
The  charter  of  that  company  contained  a  provision  in  effect  like 
section  4  of  article  II.  of  the  defendants'  articles  of  association. 

The  Chancellor's  dictum  is  not  necessarily  opposed  to  the  de- 
cision  made  in  The  Union  Bank  v.  Laird,  (2  Wheaton,  390.)  In 
the  latter  case,  Laird  took  the  transfer  as  security  against  a  pre- 
existing liability;  he  was  not,  therefore,  a  purchaser  for  value 
paid  for  the  certificate,  and  on  the  faith  thereof 

In  Bates  v.  The  New  York  Ins.  Co.,  (3  J.  C.  238,)  the  decision 
was  put  on  the  ground,  that  all  stock  dividends  declared  before 
the  company  was  notified  of  the  transfer  of  the  stock,  being 
money  in  its  hands,  it  might  equitably  apply  upon  a  debt  actually 
due  and  owing  by  the  person  who  held  the  legal  title  on  the  books 
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of  the  company ;  but  that  on  the  stock  being  paid  for  in  full  bv 
the  purchaser,  the  company  could  not  refuse  a  transfer,  until  it 
was  paid  the  whole  sum  owing  to  it  by  the  shareholder  having 
the  legal  title  at  the  time  the  transfer  was  demands^d.  The  pur- 
chaser having  been  compelled  to  pay  the  debt  owing  by  such  per- 
son to  the  company,  in  order  to  obtiiin  a  transfer  of  the  stock  to 
himsjlf  on  the  books  of  the  company,  he  was  allowed  to  rewver 
the  money  back  in  action  for  money  had  and  received. 

When  there  is  nothing  in  the  terms  of  a  certificate  to  indicate 
that  the  stock  has  not  been  fully  paid  for,  and  an  outside  pur- 
cluiser  of  the  certificate  has  no  notice  that  it  has  not  been  paid 
for,  it  is  difficult  to  perceive  why  he  should  be  any  more  affecU.'d 
by  a  lien  created  by  the  articles  of  asscciution,  than  by  a  litn 
created  by  a  special  agreement  between  the  parties  for  an  un- 
paid note,  which  has  been  discounted  in  the  ordinary  course  of 
business.  (Vide  Bank  of  Uiica  v.  Sniallfy^  2  Co  wen,  770,  773; 
Gilbert  v.  Manchester  Iron  Afanu/acturinrj  Oo,^  11  Wend.  627.) 

In  I'he  Medianicfi  Baiik  v.  The  New  York  <t  New  Haven  Railroad 
Co.j  (3  Kern.  629,)  the  court  said,  that  before  an  assignment  of  a 
stock  certificate  could  be  admitted  to  confer  on  the  assignee  a 
better  title  than  the  assignor  had,  **it  must  be  shown  to  have  not 
only  all  the  negotiable  qualities  of  a  bill  of  lading,  but  others  also 
which  that  instrument  does  not  possess." 

*'It  is  mainly  by  assuming  for  these  instruments  the  possession, 
in  a  greater  or  less  degree,  of  the  peculiar  qualities  of  negotiable 
securities,  that  the  plaintiffs  claim  to  have  acquired  by  transfer 
better  rights  than  their  assignor  had ;  and  as  that  assumption  fails, 
this  claim  must  fall  to  the  ground." — Id 

"  While  it  may  be  the  effect  of  a  stock  certificate  to  give  to  the 
holder  a  credit,  its  terms  do  not  request,  invite,  or  guarantee  it*' 
—Id.  630. 

"  But  to  say,  that  like  a  letter  of  credit,  ...  it  contains  any  as- 
surance or  guarantee  addressed  to  the  dealer,  of  the  safety  of  the 
transaction,  is,  in  my  judgment,  to  confound  plain  and  long- 
settled  distinctions."— /rf.  630,  631. 

We  think  it  quite  clear,  that  the  Court  of  Appeals  meant  to  de- 
cide, and  to  be  understood  as  deciding,  that  an  assignee  of  a  ce^ 
tificate  could  not  thereby  acquire  any  rights  against  the  corporation 
superior  to  those  possessed  by  the  assignor.    That  he  was  to  be 
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deemed  an  assignee  of  a  thing  in  action  not  negotiable,  and  as 
succeeding  merely  to  the  rights  and  equities  of  the  assignors. 
Applying  that  rule  to  this  case,  the  complaint  should  be  dismiss- 
ed.    (See  1  R.  S.,  4th  ed.,  p.  1147,  §  170,  and  id.  1152,  §  196.) 

Under  the  stipulation  made  at  the  trial,  and  contained  in  the 
case,  judgment  should  be  entered  for  the  defendants. 

Oakley,  Ch.  J.,  concurred  in  the  result,  and  in  giving  judg- 
ment for  the  defendants,  on  the  grounds  stated  in  the  opinion  of 
Bosworth,  J. 


The  Atlantic  Fire  and  Marine  Insurance  Co.  v.  Ethan 
E.  Boies,  impleaded  with  John  H.  Washburn  and  Curtis 
L.  North. 

Hie  law  presumes  that  the  acceptor  of  a  bill  of  exchange  has  funds  of  the  drawer 
in  his  hands,  and  in  an  action  against  the  acceptor,  the  burden  of  disproving 
the  presumption  rests  upon  him.  When  the  presumption  is  not  repelled,  the 
drawer  of  the  bill  stands  in  the  same  relation  to  the  acceptor  as  the  indorser  of 
a  promissory  note  to  the  maker.  The  acceptor  Is  the  principal  debtor,  the 
drawer  his  surety  merely. 

In  such  a  case,  the  extension  to  the  drawer  of  the  time  of  payment  does  not  operate 
to  discharge  the  acceptor. 

The  question  whether  a  negotiable  or  other  security  was  received  by  the  holder  of 
the  bill  as  a  payment,  or  merely  as  a  collateral,  when  there  is  a  conflict  of  evi- 
dence, is  for  the  determination  of  the  jury,  and  their  verdict,  when  it  cannot  be 
set  aside  as  contrary  to  evidence,  is  conclusive.  When  a  promissory  note,  re- 
ceived by  the  holder  of  the  bill  as  a  collateral  security,  is  not  that  of  a  third 
party,  but  of  one  already  liable  on  the  bill,  it  cannot  be  treated  as  a  pledge, 
and  hence  the  rules  of  law  relative  to  the  disposition  of  a  pledge  are  not  ap- 
plicable. 

(Before  Hoffman,  Slosbon  and  Woodsuff,  J.J.) 
Jan.  19;  March  21,  1857. 

Case  upon  a  verdict  for  plaintiff  taken  subject  to  the  opinion 
of  the  court  at  General  Term,  upon  questions  of  law.  Judgment 
in  the  mean  time  suspended. 

The  action  was  upon  a  bill  of  exchange  for  $6000,  against  North 
as  the  drawer,  and  Washburn  and  Boies  as  the  acceptors.  Boies 
answered  separately,  and  set  up  payment  as  a  defence,  and  it  was 
against  him  alone  that  the  cause  was  tried. 


f 
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It  was  tried  before  Oakley,  Ch.  J.,  and  a  jury,  ia  November, 
1855. 

The  following  are  the  material  facts  established  by  the  evidence 
upon  tlie  trial,  and  raising  the  questions  of  law  reserved  for  the 
determination  of  the  court  at  General  Term  : — 

The  pkdntifFs  are  an  incorporated  company  in  Providence^ 
Rhode  Island,  and  gave  full  value  for  the  draft  to  North,  from 
whom  they  received  it. 

Washburn  and  Boies  were  a  firm  in  New  York.  The  accept- 
ance is  in  the  handwriting  of  Boies.  At  the  same  time  Wash- 
burn and  Boies  had  funds  of  North,  and  continued  to  pay  them 
out  until  the  latter  ceased  to  supply  them. 

Whether  they  were  actually  in  funds  at  the  time  of  this  ac- 
ceptance does  not  appear.  At  the  time  it  was  given,  nothing  was 
said  to  the  plaintiffs  by  North  about  his  having  funds  in  the  bmds 
of  Washburn  and  Boies.  Stevens,  the  secretary  of  the  company, 
says,  he  supposed  he  would  provide  money  to  pay  the  draft,  or  he 
would  not  have  let  him  have  the  advance. 

When  the  draft  fell  due,  it  was  not  paid.  The  secretary  of  the 
plaintiffs,  (Stevens,)  went  to  Meriden,  where  North  resided,  taking 
with  him  the  draft,  to  see  North,  and  arrange  it  Boies  was  there^ 
and  they  arranged  the  matter  by  Boies  transferring  to  Stevens, as 
collateml  security  for  the  debt,  the  note  of  North,  with  his  own 
indorsement  for  the  exact  amount  of  the  draft,  with  interest  added 
for  the  time  the  note  had  to  run,  which  was  two  months,  and  as 
collateral  to  the  note  North  transferred  shares  in  the  North 
Avery  Sewing  Machine  Company,  at  the  par  value  of  $6000. 

The  plaintiffs  never  did  any  thing  with  this  stock,  and  of  oouise 
still  hold  it.  The  plaintiffs  retained  possession  of  the  draft 
When  the  note  fell  due  it  was  not  paid,  and  suit  was  immediately 
commenced  upon  it  in  the  Superior  Court  Boies  put  in  an  an- 
swer to  the  complaint,  denying  that  his  indorsement  was  for  value, 
denying  notice  of  protest,  and  claiming  that  the  Avery  Sewing 
Machine  Company  stock  should  be  applied  in  extinguishment 
of  the  note. 

About  a  month  after  the  commencement  of  the  suit,  it  was 
settled  by  the  plaintiffs  with  North.  The  settlement  was  eflfected 
by  North  transferring  to  the  plaintiff  the  acceptance  of  one 
Wilbur,  not  then  due,  for,  deducting  interest,  $2788.94 ;  the  ae* 
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ceptance  of  one  Wilbur,  not  then  due,  for,  deducting  interest, 
$2785.75 ;  the  note  of  £.  J.  Collins,  not  then  due,  for,  deducting 
interest,  $685.dl. 

Interest  and  expenses  were  added  to  the  amount  of  the  $6060 
note,  and  the  aggregate  was  the  exact  amount  of  the  above  two 
acceptances  and  note.  The  $6060  note  was  then  surrendered  to 
North. 

At  this  settlement  neither  Boies  nor  Washburn  were  present, 
nor  had  they  any  thing  to  do  with  it,  nor  were  their  names  in  the 
new  paper. 

Both  these  acceptances,  and  the  Collins  note,  were  turned  over 
by  plaintiffs  in  payment  of  losses  for  which  they  were  liable,  but 
the  plaintiffs  indorsed  the  paper. 

The  Wilbur  acceptance,  not  being  paid,  was  renewed  by  the 
plaintiffs  drawing  on  North  for  the  amount,  with  interest,  at  two 
months,  in  favor  of  the  party  to  whom  it  had  been  transferred  in 
payment,  but  was  not  paid  at  maturity,  and  the  plaintiff  took  it 
up.  The  Wilbur  acceptance  was  not  paid  at  maturity,  and  the 
plaintiff  also  took  that  up  as  indorsers.  The  Collins  note  was 
paid  at  maturity. 

From  this  it  appears  that  not  only  tbe  note  of  $6060  but  the 
two  acceptances  and  the  Collins  notes  were  taken  as  collateral 
security  for  the  original  debt  as  sworn  to  by  Stevens. 

Since  these  transactions,  it  was  proved  Boies  had  frequently 
promised  the  plaintiffs,  in  conversation  with  Stevens,  to  pay  the 
debt 

E,  Sedey^  for  the  plaintifis,  moved  for  judgment  upon  the  verdict 
J.  Stxlherhnd^  for  the  defendant 

He  cited  Wilson  v.  lAUle  (2  Comst  448) ;  Noursev.  Borne  (4  John. 
Ch.  R.  490,  and  7  Joh n.  Ch.  R.  69) ;  iSmms  v.  Marsh  (4  Denio,  227) ; 
Dikers  v.  Ahtyne  (1  Hill,  497),  and  some  other  cases. 

The  only  question  of  fact  left  to  the  jury  was,  whether  the  $6060 
note  was  taken  in  payment  of  the  original  debt,  (the  one  in  suit,) 
and  they  were  instructed,  if  they  found  it  was  not  so  taken,  to 
give  a  verdict  for  the  plaintiflS^  which  they  did  in  the  sum  of 
$6066.62. 
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By  the  Court.  Slosson,  J. — ^The  presumption  is  that  the 
acceptance  in  question  was  made  upon  funds  of  the  drawer  in  the 
hands  of  Boies  &  Washburn,  it  being  usual  to  draw  upon  funds  in 
hand  or  their  equivalent,  and  I  find  nothing  in  the  evidence  to 
disturb  this  presumption,  but,  on  the  contrary,  much  to  support 
it  These  defendants  are,  therefore,  not  only  primarily  liable  ac- 
cording to  the  face  of  the  contract,  but  are,  in  fact,  the  principal 
debtors  as  to  all  the  parties.  As  a  general  rule,  nothing  will  dis- 
charge an  acceptor  of  a  bill,  but  payment  or  a  release. 

The  note  of  $6060  was  not  received  in  payment,  but  as  col- 
lateral merely.     The  finding  of  the  jury  settles  this  question. 

The  securities  rt^ceived  in  settlement  of  the  suit  on  this  note 
were  also  all  received  as  collateral  to  the  principal  debt,  and  with 
the  exception  of  the  Collins  note  have  realized  nothing  to  the 
plaintiffs.  Boies  &  Washburn  have  lost  nothing  by  the  use  made 
of  these  collaterals  by  the  plaintiffs.  They  were  received  from 
North,  the  drawer  of  the  original  bill,  and  who,  as  respects  the 
other  defendants,  stands  in  the  position  of  surety  merely.  Giving 
time  to  the  surety  does  not  discharge  the  principal. 

Moreover,  the  plaintiffs  had  ultimately  to  take  up  these  securi- 
ties, having  indorsed  them  when  they  used  them  in  payment  It 
is  true  the  $6060  note  was  given  up  to  North  on  the  receipt  of 
these  latter  securities,  but  this  of  itself  is  not  conclusive  that  they 
were  received  in  payment  of  the  debt  On  the  contrary,  the  eyi 
dence  of  Stevens  is  explicit  and  not  contradicted,  that  thej  were 
received  as  collateral  merely.  It  was  a  substitution  of  one  secur 
rity  for  another  for  the  same  debt. 

But  the  defendant  contends  that  the  note  of  $6060  was  in  the 
nature  of  a  pledge  in  the  hands  of  the  plaintiffs,  and  that  they 
had  no  right  to  give  up  the  note  to  North  except  on  its  payment, 
and  that  having  done  so,  without  the  knowledge  or  consent  of 
Boies  and  Washburn,  the  note  is,  as  respects  the  latter,  to  be 
treated  as  paid. 

Thie  general  rule  as  to  pledges,  which  are  always  collateral,  is, 
that  the  creditor  cannot  sell  the  property  without  calling  on  the 
debtor  to  redeem  or  to  pay  the  debt,  and  also  giving  him  notice 
of  the  time  and  place  of  sale,  unless  in  case  of  a  special  agree 
ment  to  the  contrary.  If  the  pledge  consist  of  commercial  paper, 
the  creditor  must  hold  it  until  maturity,  and  collect  and  apply  the 
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proceeds  in  payment  of  the  debt.  {Oarush  v.  James^  12  J.  R. 
146 ;  Wilson  v.  LiUk,  2  Com.  448 ;  Dykers  v.  Alien,  7  Hill,  497 ; 
Stearns  v.  Marsh,  5  Denio,  227 ;  Broun  v.  Ward,  8  Duer,  660.) 

The  objection  to  the  theory  of  this  being  a  pledge  is,  that  the 
note  in  question  is  not  that  of  a  third  party,  but  is  made  by  the 
parties  already  liable  for  the  original  debt,  and  expressly  as  a 
means  of  extending  the  time  of  its  payment 

If  this  note  can  be  regarded  as  a  pledge,  so* may  every  note 
made  by  the  same  parties  in  renewal  of  another.  We  think  there 
is  nothing  in  this  idea.  Even  if  it  were  a  pledge,  the  plaintiffs 
kept  it  until  maturity,  and  were  then  obliged  to  sue  it.  They 
were  certainly  not  bound  to  pursue  the  suit. 

The  Collins'  note  having  been  paid,  was  allowed  by  the  jury 
in  the  verdict.  The  sewing  machine  stock  is  still  held  by  the 
plaintiffs,  but  they  hold  it  in  trust  for  the  party,  North  or  Boies, 
from  whom  they  received  it,  as  soon  as  their  debt  is  paid.  They 
have  never  made  any  disposition  of  it. 

Judgment  should  be  for  the  plaintiffs  for  the  amount  of  the 
verdict,  with  costs. 

Judgment  accordingly. 


John  Pubchasb  v.  Mahlok  Mattison,  et  al. 

When  the  drawer  of  a  check  stops  its  payment  at  the  bank  on  which  it  is  drawn, 
he  cannot  object  to  a  recovery  of  its  amount  by  the  holder,  on  the  ground  that 
notice  of  non-payment  was  not  given  to  hira. 

Where  in  such  a  case  the  plaintiff  averred  in  his  complaint  that  actual  notice  of 
non-payment  was  given,  and  the  defendant,  in  his  answer,  averred  that  the  de- 
fendant had  stopped  payment  of  the  checks,  and  proof  thereof  was  given  on 
the  trial  without  objection,  the  court  will  not  entertain  the  objection  that  the 
plainliff,  instead  of  averring  in  his  complaint  notice  of  non-payment,  should 
have  set  forth  the  facts  excusing  such  notice. 

Under  such  circumstances,  the  case  is  at  most  one  of  mere  variance  between  the 
complaint  and  the  proof,  and  as  the  answer  itself  shows  that  the  defendants 
could  not  have  been  misled,  the  variance  must  be  disregarded. 

When  the  plaintiff,  in  the  complaint^  avers  facte  amounting  to  an  excuse  for  not 
giving  notice  of  non-i>ayment,  and  proves  such  facts  on  the  trial,  he  is  entitled 
to  recover,  although  he  has  alno  averred  notice  and  gives  no  proof  thereoC  This 
latter  averment  may,  and  ought  to  be  regarded  as  surplusage. 

The  rejection  of  evidence,  which,  although  in  its  nature  competent  to  eetablish  the 
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fiiet  proposed  to  be  proved,  if  wholly  irrelevant  to  the  iasueaiDadeby  thepkid* 
logs,  U  not  a  ground  of  exception. 

Where  a  plaintiff  shows  a  Bufficient  legal  title  in  himself  to  the  cause  of  tetioo  ii 
controversy,  the  non-joinder  of  a  third  person  as  plaintiff  who  has  an  iatenA 
in  the  recovery,  is  waived  when  not  set  up  by  answer  or  demurrer. 

When  a  witness  is  cross-examined  as  to  matters  eollateral  to  the  issnes,  the  ero» 
ezaminiog  party  is  bound  by  his  answers,  and  is  not  allowed  to  eontndicC  is 
order  to  discredit  him. 

Kegotiable  paper  lent  or  advanced  by  the  maker  for  the  accommodation  of  tiic 
borrower,  but  without  restriction  as  to  its  use,  is  good  in  the  hands  of  s  tns!- 
ferree,  though  received  in  payment  of  a  pre-existing  debt. 

A  check,  payable  on  demand,  advanced  to  a  third  person,  in  eondderstioo  of  his 
agreement  to  do  or  perform  some  act  beneficial  to  the  maker  at  a  futare  daj,ii 
not  an  accommodation  check,  nor  without  consideration,  and  it  may  be  collected 
by  the  transferree  without  proof  on  his  part  that  he  paid  value  therefor,  tod 
without  proof  that  such  agreement  was  performed. 

(Before  Slosson  and  Woodruvf,  J.J.) 
Jan.  14 ;  Maroh  21,  1857. 

This  case  came  before  the  General  Term  upon  a  verdict  taken 
subject  to  the  opinion  of  the  court  on  a  case  to  be  made,  and  or- 
dered to  be  heard  in  the  first  instance  at  the  General  Term. 

The  cause  was  tried  before  Oakley,  Chief-Justice,  and  a  jniy, 
in  November,  1866. 

The  action  was  brought  upon  two  checks  drawn  by  the  defend- 
ants, as  partners,  by  their  firm  name  of  Mattison  &  Co.,  upon  the 
Mechanics'  Bank,  dated  August  13th,  1856,  payable  to  bearer,  and 
each  for  the  sum  of  two  hundred  dollars.  The  complaint,  among 
other  things,  stated  presentment  of  the  checks,  non-payment,  and 
notice  to  the  defendants,  and  also  that,  before  such  prescDtment, 
the  defendants  had  stopped  the  payment,  and  directed  the  officers 
of  the  bank  not  to  pay  them. 

The  defence  set  up  by  the  defendants  in  their  answer  is,  that 
the  checks  were  obtained  from  the  defendants  by  one  Solinpr, 
and  others,  fraudulently,  without  consideration,  and  with  a  pre- 
conceived intent  on  their  part  to  cheat  the  defendants. 

That  the  checks  were  intended  to  be  advances  of  money  under 
an  agreement  between  Solinger  and  others,  and  the  defendants, 
entered  into,  under  representations  on  the  part  of  Solinger  and 
others,  wholly  false  when  made,  and  promises  not  intended  to  be 
performed,  arid  which  were  not  performed  by  them. 

That  the  checks  were  passed  by  Solinger,  and  otheis^  4o  one 
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Wheaton,  a  partner,  or  interested  in  business  with  the  plainti£^ 
and  by  Wheaton  to  the  plaintiff. 

That  neither  Wheaton  nor  the  plaintiff  paid  any  value  or  parted 
with  any  consideration  whatever  for  or  on  the  &ith  of  the  checks; 
and  that  they  knew  the  purposes  for  which  they  were  given,  and 
that  they  were  being  diverted  from  the  purposes  for  which  they 
were  given,  and  that  the  checks  were  founded  upon  no  consider- 
ation. 

And  that  the  plaintiff,  when  he  received  the  checks,  knew  that 
the  payment  thereof  had  been  stopped,  and  received  them  in  order 
to  recover  the  amount  under  the  appearance  of  a  holder  in  good 
faith. 

The  answer  then  denies  that  the  plaintiff  is  the  owner  and 
holder  of  the  checks. 

And  also  denies  that  the  defendants  have  received  notice  of 
non-payment,  or  that  notice  of  non-payment  was  given  as  alleged 
in  the  complaint 

Upon  the  trial,  the  plaintiff  produced,  proved,  and  read  in  evi- 
dence the  checks  declared  on,  and  proved  that  on  the  morning  of 
the  day  ensuing  their  date,  they  were  presented  at  the  bank  upon 
which  they  were  drawn  by  the  said  Erastus  Wheaton,  who  re- 
ceived them  from  Solinger  for  cattle  sold  by  him  the  previous 
week  for  the  plaintiff,  and  that  payment  was  refused,  the  answer 
being,  that  payment  had  been  stopped,  and  that  on  the  same  day 
he  saw  one  of  the  defendants,  and  was  told  by  him  that  he  had 
stopped  the  payment  of  the  <;hecks. 

The  defendants'  counsel,  on  his  cross-examination  of  Wheaton, 
addressed  questions  to  him  to  learn  the  nature  of  his  connection 
with  the  plaintiff,  and  Wheaton  denied  that  he  was  in  partner- 
ship with  the  plaintiff,  but  represented  that  he  acted  as  the  plain- 
tiff's agent 

And  Wheaton  testified,  on  such  cross-examination,  that  he  re- 
ceived the  checks  in  part  payment  of  the  sum  of  $915,  which  was 
due  to  the  plaintiff  for  cattle  sold  to  Solinger  on  the  6th  of  August, 
and  with  $815  cash,  also  received  at  the  same  time.  The  amount 
was  credited  to  Solinger  on  the  plaintiff's  book  as  a  payment,  pro 
ianto,  of  the  $915.    Upon  this  proof  the  plaintiff  relies. 

The  defendants  examined  a  witness  for  the  purpose  of  showing 
the  alleged  fraud  and  want,  of  consideration,  and  he  stated  the  par- 
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ticulars  of  a  settlement  between  the  defendants  and  Solingcr  on 
the  evening  of  the  12th  of  August,  and  that  Solinger  wasted  an 
advance  of  $500,  and  that  the  defendants  kept  a  slaughtering- 
house  for  the  accommodation  of  butchers  who  had  no  slaugllte^ 
house  of  their  own,  and  that  for  this  privilt*ge  the  defendints 
received  the  feet  of  cattle  slaughtered  there,  and  also  the  first  ri^ht 
to  buy  the  hides  and  fat 

That  on  such  settlement,  and  after  the  payment  of  $15.70,  there 
remained  due  to  the  defendants  $100. 

That  Mr.  Mattison  consented  to  make  the  advance  "if  Solinger 
would  turn  in  the  usual  amount,"  and  that  the  $400,  which,  to- 
gether with  the  balance  due,  $100,  would  make  up  $500  for  the 
next  week,  was  to  be  given  by  the  defendants  next  morning  in 
two  checks. 

And  he  states  explicitly,  "  The  consideration  for  the  checks  wa 
the  agreement  of  Solinger  and  others  to  buy  cattle  and  turn  them 
into  the  defendants'  place,  slaughter  them  there,  and  turn  in  the 
hides  and  fat,  and  the  balance  due  over  and  above  this  to  the  de- 
fendants was  to  be  paid  in  the  coming  week." 

The  checks  were  accordingly  given  the  next  morning  (thelStb) 
by  the  witness,  (the  defendants*  clerk  or  agent,)  who  took  them  to 
Solinger  and  his  associates,  before  referred  to. 

Whether  Solinger,  and  others,  purchased  any  cattle,  or  how 
many  they  purchased  and  killed  at  the  defendants'  slanghte^ 
house ;  whether  any  or  how  much  fat,  etc.,  they  "  turned  in''  that 
week  to  the  defendants  does  not  appear ;  nor  whether  any  or  what 
balance  was  due  to  the  defendants  at  the  close  of  the  week's  busi- 
ness was  not  shown. 

No  evidence  was  given  that  the  parties,  Solinger  and  his  asao- 
ciates,  did  not  perform  the  agreement  upon  which  the  checks  were 
given — ^though  the  defendants  gave  in  evidence  that  when  his 
clerk  or  agent  took  them  the  checks,  it  was  stated  by  one  of  them 
that  he  was  bargaining — had  ten  head  of  cattle  in  price,  that  he 
was  in  treatv  for  them. 

In  the  further  progress  of  the  trial  the  defendants'  counsel  pnt 
various  questions  to  witnesses  whom  he  called  for  the  purpoK  of 
showing  that  Wheaton  was  a  partner  with  the  plaintiff. 

Upon  objection  by  the  plaintiff's  counsel  the  questions  were 
overruled,  and  the  defendants'  counsel  excepted. 
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0,  Stevenson^  for  the  plaintiff. 
John  Cfraharrij  for  the  defendants. 

By  the  Court.  Woodruff,  J. — The  ground  of  defence  we 
deem  it  material  first  to  notice,  is,  that  the  plaintiff  did  not  prove 
service  of  notice  of  non-payment  of  the  checks,  as  alleged  in  the 
complaint.  K  we  deemed  it  necessary  to  rest  this  objection  upon 
the  question  whether  such  notice  was  proved,  it  would  be  only 
giving  a  reasonable  interpretation  to  the  testimony  of  the  witness 
Wheaton,  to  say  that  his  conversation  with  one  of  the  defendants 
imported  notice  of  the  non-payment  of  the  checks.  But  it  was 
sot  necessary  to  prove  notice  under  the  pleadingis,  for  two  rea- 
sons:— 

First.  Had  the  plaintiff  simply  averred  demand,  refusal  and 
notice,  no  actual  notice  was  essential  to  the  plaintiff's  right  to  re- 
cover,  if  the  defendants  had  themselves  stopped  the  payment  of 
the  checks.  It  is  claimed  that,  under  such  an  averment,  the  plain- 
tiff was  not  at  liberty  to  prove  facts  which  dispensed  with  the 
necessity  of  giving  notice.  Such  was  not  the  rule  before  the  Code. 
(  Wtlltama  v.  Matthews,  8  Cow.  252 ;  Ogden  v.  Conley^  2  John.  274 ; 
Qarvey  v.  Fowler,  4  Sand.  665.)  And  although  it  was,  in  the  case 
last  cited,  deemed  that  under  the  Code  a  different  rule  would  pre- 
vail, so  far  that,  as  a  rule  of  pleading,  it  must  be  said  that  all  the 
facts  relied  upon  must  be  stated ;  yet,  when  the  excuse  for  not 
giving  notice  is  actually  stated  in  the  defendants'  answer,  viz. : 
that  payment  had  been  stopped,  and  when  evidence  to  that  effect 
was  also  given  on  the  trial,  without  objection,  we  should  be  yield- 
ing too  much  to  what  at  most  would  be,  under  such  circumstances, 
the  merest  technicality,  if  we  were  to  say  that  the  plaintiff  was 
not  entitled  to  recover.  In  such  circumstances  it  would  be  a 
mere  case  of  variance  between  the  complaint  and  the  proof.  The 
answer  of  the  defendants  shows  that  he  was  not  misled  thereby. 
The  variance  might  be  either  disregarded  or  the  complaint 
amended.     (Code,  §  169.) 

But,  Second.  The  objection  had  no  weight,  because  the  plaintiff 
has,  in  his  complaint,  averred  that  the  defendants  stopped  the 
payment  of  the  checks,  and  this  being  both  admitted  and  proved, 
the  necessity  of  showing  notice  of  presentment  ceased,  and  what  ig 
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said  in  the  complaint,  on  the  subject  of  actual  Dotice,  may  and 
ought  to  be  disregardtd  as  surplusage. 

The  plaintifi*  may  say,  I  rested  my  claim  on  the  fact  that  the 
defendants  stopped  the  payment  of  the  check,  and  is  as  well  enti- 
tled to  say  this  as  the  defendants  are  to  say  he  rested  his  case  on 
an  averment  of  actual  notice. 

He  averred  both.  If  either  was  proved  he  is  entitled  to  recover. 
One  is  well  established ;  yea,  more,  it  is  admitted.  It  would  be 
trifling  with  justice  to  say  that  he  may  not  have  judgment  because 
he  did  not  also  prove  the  other. 

The  next  ground  of  defence,  we  think,  was  wholly  unsupported 
by  the  evidence.  It  was  proved  by  the  defendants  that  the  consider- 
ation for  the  checks  was  the  agreement  of  Solinger  and  others  to 
buy  cattle  and  turn  them  into  the  defendants'  place,  slaughter 
them  there,  and  turn  in  the  hides  and  fat  This  was  a  sufficient 
consideration  for  the  checks,  and  wholly  disproves  the  allegation 
in  the  answer  that  the  checks  were  without  consideration.  The 
checks  were  valid  in  the  hands  of  Solinger,  etc.,  the  moment  they 
were  delivered  to  them. 

The  evidence  fails  to  establish  any  fraud.  It  was  not  shown 
that  Solinger  and  others  did  not  perform  their  agreement ;  and  if 
it  had  so  appeared,  it  is  not  clear  but  that  the  very  fact  that  the 
defendants  stopped  the  payment  of  the  checks  prevented  such 
performance. 

It  is  not  apparent  that  it  made  any  difference  to  the  defendants^ 
so  long  as  Solinger  performed  the  agreement,  whether  the  checks 
were  used  to  pay  for  the  purchases  made  the  previous  week  or  for 
the  week  then  running. 

Nor  does  the  answer  place  the  defence  upon  the  ground  of  any 
mi8appn)priati()n  of  the  checks,  or  allege  that  they  were  to  be  ap- 
plied to  any  specific  purpose. 

It  is  not,  in  this  view,  nece&sary  to  consider  how  far  the  acoept- 
ance  of  the  checks  as  cash,  in  payment  for  the  bill  of  the  previous 
week,  and  crediting  the  same  as  cash  in  the  plaintiff's  books,  made 
the  plaintiff  a  bona  fide  holder  for  value. 

Under  the  facts  proved,  we  have  no  doubt  of  his  right  to  re- 
cover. 

The  other  exceptions  taken  by  the  defendants  relate  to  the  ex- 
clusion of  certain  testimony  which  the  defendants  sought  to  elici^ 
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and  which  they  claim  was  competent  proof  that  Wheaton  and  the 
•  plaintiff  were  co-partners. 

We  are  clearly  of  opinion,  that  whether  the  testimony  offered 
was,  in  its  nature,  competent  or  not,  the  evidence  was  wholly  ii^ 
relevant  and  improper. 

The  non-joinder  of  Wheaton  was  not  set  up  as  a  defence,  by 
answer  or  otherwise,  and,  therefore,  as  an  objection  to  the  plain- 
tiff's recovery,  was  waived. 

The  fact  was  wholly  without  controversy  that  Wheaton  received 
the  checks  as  the  agent  of  the  plaintiff.  There  was  not  the  slight- 
est proof  that  either  Wheaton  or  the  plaintiff  had  any  .knowledge 
of  the  origin  or  consideration  of  the  checks,  or  the  terms  upon 
which  they  were  drawn. 

Whether,  therefore,  Wheaton  was  interested  with  the  plaintiff 
as  a  partner  or  otherwise,  was  wholly  immaterial  to  any  issue  made 
by  the  pleadings,  or  to  any  state  of  facts  proved  on  the  trial. 

If  it  be  suggested  that  such  evidence  would  tend  to  contradict 
Wheaton,  the  answer  is,  that  it  was  on  the  defendants'  cross- 
examination  that  Wheaton  had  denied  the  partnership,  and  in 
that  particular  the  defendants'  examination  of  Wheaton  was  to 
a  matter  purely  collateral  to  the  issue  and  collateral  to  the  &cts 
which  it  was  material  to  prove,  and  which  he  had  proved.  K  the 
defendants  thought  proper  to  examine  Wheaton  as  to  SHch  mat- 
ters, he  was  bound  by  his  answers,  and  could  not  contradict  them 
for  the  purpose  of  discrediting  the  witness.  In  no  aspect  of  the 
case,  as  the  pleadings  and  proofs  stood  before  the  court,  was  the 
testimony  material  and  proper. 

It  must  not,  however,  be  understood  by  this  that  if  the  testi- 
mony had  been  relevant,  that  the  questions  overruled  were  com- 
petent. We  are  inclined  to  concur  in  the  ruling  of  the  Chief-Jus- 
tice in  that  respect. 

We  find  no  just  grounds  for  interfering  with  the  verdict,  and 
must,  therefore,  direct  that  judgment  be  entered  for  the  plaintiff 
for  the  amount  of  his  verdict,  with  costs. 
D.—YL  88 
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Samuel  Steysns,  and  others  v.  Ths  Cokmebgial  Mutual  Js* 

BURANCE  Company. 

The  policy  of  inraraoee  on  which  this  Aetton  was  founded,  contained  a  wtmntr 
that  the  Teflsel  insured  should  not  nse  any  foreign  port  or  ports  in  the  Gnlf  of 
Mezioo,  but  by  a  memorandum  afterwards  indorsed  on  the  poUey,  tlie  tokI 
was  permitted  to  use  the  port  of  Laguna  for  one  yoyagei  She  sailed  on  the 
Toyage  thus  permitted,  but  on  her  arriyal  at  Laguna  was  not  permitted  to  enter 
and  land  cargo  until  she  had  made  an  entry  at  some  neighboring  port  in  liei- 
ioa  She  then  proceeded  to  Sisal,  a  port  in  the  Gulf  of  Mexico,  about  tercBtf 
leagues  distant  from  Laguna,  and  after  her  arrival  there,  was  driven  ashore  is 
a  storm  and  totally  lost 

IMd,  that  the  voyage  from  Ijiguna  to  Siaal,  whether  the  custom  regulstioiu  tfast 
prevented  an  entry  at  Laguna  were  or  were  not  known  at  its  commenecmentt 
was  not  protected  by  the  memorandum  on  the  policy,  and  was  therefore  s  pliin 
breach  of  the  warranty  in  the  policy  itself,  by  which  the  defendants  were  &■ 
charged  from  the  loea. 

Complaint  dismissed,  with  costs. 

(Before  Hobtiiam,  Slosson  and  Woodkuvf,  J.J.) 
January  16 ;  March  21,  1867. 

Case  upon  a  verdict  ia  favor  of  the  plaintifiGs,  subject  to  the 
opinion  of  the  court  at  General  Term,  to  be  heard  there  in  the 
first  instance,  with  liberty  to  enter  a  non-suit  if  the  court  should  be 
so  advised,  and  with  liberty  to  turn  the  case  into  a  bill  of  exceptioift 

The  following  are  the  material  facts  of  the  case,  as  establisbed 
by  the  evidence  on  the  trial  and  not  disputed : — 

Messrs.  Brett,  Vose  &  Co.  procured  for  the  plaintiflfe  a  policy  of 
insurance  upon  time  on  the  brig  Inda,  on  account  of  whom  it  might 
concern,  from  the  8d  of  October,  1852,  to  the  3d  of  October,  1853,  in 
the  amount  of  $5000.  The  policy  contains  the  following  clause: 
— "  Warranted  not  to  use  ports  and  places  in  Texas,  except  Gal- 
veston, nor  foreign  ports  and  places  in  the  Gulf  of  Mexico,  nor 
places  on  or  over  Ocrocoke  Bar." 

On  the  6th  of  January,  1853,  an  indorsement  was  made  on  the 
policy  to  the  eflfect,  that  the  sale  of  the  brig  to  Stevens,  Peabody 
&  Co.  should  not  prejudice  the  insurance. 

On  the  7th  of  October,  1853,  an  indorsement  waa  made  on  the 
policy,  extending  it  for  a  fhrther  term  of  one  year. 
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On  the  8th  of  November,  1853,  the  following  indorsement  was 
also  made : — "  November  8th,  1858,  for  the  additional  premium 
of  two  per  cent-  the  brig  *  Inda'  has  permission  to  use  the  port 
of  Laguna  for  one  voyage,  without  prejudice  to  this  insurance, 
additional  premium  $100." 

The  brig  sailed  from  Martinique,  in  ballast,  on  the  11th  of  De- 
cember, 1853,  under  a  charter,  bound  for  Laguna,  to  take  in  a 
cargo  there  for  Marseilles.  She  arrived  at  Laguna  on  the  25th 
of  December,  1853,  but  the  custom-house  officers  would  not  al- 
low her  to  load  there  until  after  she  had  been  entered  at  a  neigh- 
boring port,  Laguna  not  being  then  a  port  of  entry. 

Laguna  had  been  previously  to  the  1st  of  June,  1858,  open  to 
foreign  vessels,  but  was  closed  by  the  Mexican  regulations  of  the 
1st  of  June,  1853,  and  these  regulations  were  in  force  when  the 
Inda  arrived.  Afl«r  advising  with  merchants  there,  the  captain 
chose  Sisal  as  the  most  convenient  port  to  go  to  for  the  purpose 
of  entering  the  vessel,  and  sailed  there  for  this  object. 

It  had  been  customary  after  the  regulations  of  the  1st  of  June, 
1853,  for  vessels  to  be  entered  at  some  neighboring  port,  before 
using  Laguna. 

The  brig  might  have  entered  at  Vera  Cruz,  Talasco,  or  Cam- 
peachy,  but  there  were  objections  to  all  these  ports,  and  the  chol- 
era was  prevailing  at  Campeachy,  which  rendered  a  visit  there 
extremely  perilous. 

The  brig  arrived  at  Sisal  about  seven  o'clock,  a.  m.  The  mas- 
ter went  ashore  with  the  custom-house  officers  to  enter  her,  and  in 
the  aftiernoon  of  the  same  day  the  brig  was  driven  ashore  in  a 
squall,  and  became  a  total  loss. 

No  question  is  made  as  to  the  preliminary  proofi,  nor  as  to  the 
interest  of  the  plaintiff  in  the  insurance. 

Sisal  is  about  seventy  leagues  from  Laguna,  Campeachy  about 
forty,  and  Talasco  about  the  same  distance.  Sisal  is  near  the 
north-western  Cape  of  Yucatan.  It  would  be  the  first  port  made, 
of  the  three  named,  on  a  voyage  from  Martinique  to  Laguna.  A 
vessel  from  Sisal  would  run  down  the  Gulf  nearly  south  to  Cam- 
peachy, and  thence  on  about  the  same  course  to  Laguna.  Talasco 
lies  farther  west,  the  coast  so  tending  from  Laguna. 

Of  the  adjacent  ports  of  entry,  Vera  Cruz  was  the  remote  west, 
and  was  dangerous  in  the  winter.    To  reach  Talasco,  it  would 
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have  beea  necessary  to  proceed  over  a  dangerous  bay,  and  go  up 
a  river  a  considerable  distance.  At  Campeachy,  the  cholera  was 
raging,  and  it  seems  to  have  been  a  judicious  act  in  the  master  to 
choose  Sisal  aa  the  place  of  entry. 

F,  B.  Cutting^  for  the  plaintifiEl 

D.  Lordj  for  the  defendant 

By  thb  Court.  Hoffman,  J. — ^This  case  appears  to  me  to 
be  a  clear  one.  There  was  an  express  warranty  against  using  any 
foreign  ports  or  places  in  the  Gulf  of  Mexico.  There  was  then 
an  exception  or  qualification  of  that  warranty  by  permission  to 
use  the  port  of  Laguna  for  one  voyage.  The  exception  is  limited 
to  that  port. 

K  the  parties  had  knowledge  of  the  Mexican  port  regulatioDS 
when  the  vessel  sailed,  then  the  voyage  to  Laguna,  with  the  neoe8> 
sity  of  going  to  another  port  in  the  Gulf,  and  actually  passing  by 
Sisal  on  the  way  and  returning  to  it,  was  a  plain  infringement  of 
the  warranty.  But  if  all  the  parties  were  ignorant  of  the  regula- 
tions, then  the  question  is,  whether  the  insurers,  who  guarded 
themselves  with  a  warranty,  and  made  an  exception  of  one  poit^ 
can  be  held  liable  when  the  vessel  reached  that  port,  and  wasoom- 
pelled,  by  these  regulations,  to  go  to  another? 

It  cannot  be  imagined  that  the  insurers  intended  to  cover  a  voy- 
age in  which  the  vessel  had  to  retrace  her  path  seventy  leagues  to 
the  northward,  in  the  Gulf  of  Mexico,  and  to  return  again  the 
same  distance  to  Laguna.  The  warranty  rejects  it,  and  there  is 
nothing  in  the  case  to  justity  an  inference  of  such  a  permission. 

I  am  of  opinion  that  the  complaint  should  be  dismissed. 

Judgment  accordingly. 
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Cyrus  W.  Field  v.  Dabius  B.  Holbrook. 

A  court  of  equity  has  jurisdiction  to  order  an  instrument  in  writing  to  be  deliyertd 
up  and  cancelled,  upon  the  ground  that  it  was  either  void  in  its  origin,  or  baa 
been  rendered  so  by  subsequent  events. 

The  cases  in  which  this  jurisdiction  may  properly  be  exercised  are  the  following: 

1.  When  the  instrument  is  alleged  to  be  void  upon  grounds  of  which  a  court  of 

equity  alone  has  cognizance. 

2.  When  the  instrument,  if  uncancelled,  would  throw  a  cloud  upon  the  plaintiif' a 

title  to  such  estate. 

8.  When  the  instrument  is  negotiable  in  its  character,  as  a  bill  of  ezohaiig«  or 
promissory  note ;  and,  lastly, 

4.  When  the  plaintiff  claims  to  have  a  defence  to  the  instrument*  valid  in  law,  but 
which  he  is  in  danger  of  losing  if  the  adverse  party  is'  suffered  to  delay  the 
prosecution  of  his  claim. 

These  eases,  although  differing  in  their  circumstances,  rest  substantially  on  the  8am« 
principle,  namely,  that  if  the  relief  sought  be  denied,  the  plaintiff  will  sustain  a 
present,  or  be  exposed  to  the  hazard  of  a  future,  injury  and  loss.  Hence,  the 
relief  prayed  fur  will  be  denied  when  it  is  certain  that  the  plaintiff  will  sustain 
no  such  loss,  and  be  exposed  to  no  such  hazard  if  the  instrument  is  suffered  to 
remain  in  the  hands  of  the  adverse  party. 

Thus,  the  relief  will  not  be  granted  when  the  instrument  of  which  the  surrender 
and  cancellation  are  claimed,  is  on  its  face  plainly  illegal  and  void ;  nor  when, 
it  is  a  deed  which,  from  its  nature  and  contents,  can  throw  no  cloud  npon  ths 
plaintiff's  title,  nor  when  a  negotiable  instrument,  it  is  merged  in  a  judgment 

In  all  these  oases  the  relief  is  denied  upon  the  single  ground  that  its  denial  can 
work  no  actual  prejudice  to  the  plaintiff 

If  the  mere  possibility  that  a  void  instrument  may  be  used  for  vexations  pnrposea 
was  a  sufficient  reason  for  ordering  it  to  be  delivered  up  and  cancelled,  the  relief 
ought  to  have  been  granted  in  every  case  in  which  it  has  been  denied,  for  in 
all  this  poflribility  existed. 

Held,  in  the  case  before  the  court,  that  as  the  facts  upon  which,  as  a  condition  pre- 
cedent, the  validity  of  the  contract  held  by  the  defendant  depended,  had  never 
occurred,  the  plaintiff  was  in  no  more  danger  of  a  recovery  against  him  upon 
the  contract  than  had  it  been  on  its  face  illegal  and  void. 

Htldf  therefore,  that  the  plaintiff  was  not  entitled  to  demand  that  the  contract  should 
be  given  up,  and  that  the  demurrer  to  the  complaint  was  well  taken. 

Order  overruling  demurrer  reversed,  with  liberty  to  plaintiff  to  amend. 

(Before  all  the  Judgeei) 
March  7  ;  March  14,  1867. 

Appeal  by  defendant  Holbrook  from  an  order  at  Special  Term 
ovemding  demurrer  to  the  complaint 
The  following  are  the  pleadings: 
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Cyras  W.  Field,  plaintiff  oomplains  and  alleges — 

"  1st  That  on  the  24th  day  of  March,  1854,  he,  together  widi 
Chandler  White,  acting  on  behalf  of  themael  ves  and  their  associates, 
Peter  Cooper,  Moses  Taylor,  and  Marshall  O.  Roberts,  entered  into 
an  agreement  with  Ambrose  Shea,  as  agent  of  Darius  B.  Holbrook 
and  of  Holbrook  &  Ca,  a  firm  consisting  of  the  said  Darius  B. 

Holbrook  and  of Holbrook,  as  the  plaintiff  is  infoimed  and 

believes,  of  which  agreement  a  copy  is  hereto  annexed,  marked  A. 

"  2d.  That  the  said  Holbrook  aiterwards  caused  to  be  delivered 
to  the  plaintiff  and  his  associates  an  account  of  the  said  money, 
alleged  to  have  been  paid  by  him  to  them,  which  they  allege  to 
amount,  with  interest  up  to  the  1st  of  August,  1854,  to  ike  sum  of 
fifty-one  thousand  eight  hundred  and  twenty  dollars  eighty  cent& 

"  8d.  That  on  the  29th  day  of  August,  1854,  the  plaintiff  and 
his  said  associates  caused  to  be  tendered  on  their  behfdf  to  the  said 
Holbrook  five  hundred  and  eighteen  shares  of  the  capital  stodc 
of  the  New  York,  Newfoundland,  and  London  Telegraph  Com- 
pany, the  par  value  of  each  share  being  one  hundred  dollars,  to- 
gether with  twenty-three  dollars  and  fifty  cents,  and  demanded  of 
him  the  bonds  and  stock  aforesaid;  but  the  said  Holbrook  did 
not  receiye  the  said  shares,  or  money,  or  deliver  up  the  said  bonds 
and  stock. 

"  4th.  That  as  the  plaintiff  is  informed  and  believes,  the  sud 

Darius  B.  Holbrook  and Holbrook  had  not,  nor  had  eiflier 

of  them,  during  the  said  month  of  August,  nor  at  any  time  since, 
the  bonds  and  stock  of  the  Newfoundland  Electric  Telegrapi 
Company  aforesaid,  or  the  larger  part  thereof. 

'*  6th.  That,  notwithstanding  the  said  tender  and  refusal,  and 

the  inability  of  the  said  Darius  B.  Holbrook  and Holbrook 

to  comply  with  the  terms  of  the  said  agreement,  the  said  Darios 
B.  is  now  continually  annoying  the  plaintiff  and  his  associates 
with  his  pretended  demands  upon  them,  under  pretence  of  the 
said  agreement,  and  as  the  plaintiff  is  informed  and  believes, 
threatens  to  bring  suits  against  them  and  against  the  said  New 
York,  Newfoundland,  and  London  Telegraph  Company  in  this 
country  and  in  Newfoundland. 

"  6th.  That  the  plaintiff  has  not  been  able  to  obtain  the  consent 
of  his  said  associates  to  be  joined  with  him  as  plaintiff  in 
action,  and  for  that  reason  they  are  made  defendanta 
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"  7th.  That  the  plaintiff  and  his  said  associates  are  all  stock- 
holders in  the  said  New  York,  Newfoundland,  and  London  Tele- 
graph Company. 

"  Wherefore  the  plaintiff  demands  judgment  that  the  said  agree- 
ment be  delivered  up  to  the  plaintiff  to  be  cancelled,  and  that,  in 

the  mean  time,  the  said  Darius  B.  Holbrook  and Holbrook, 

and  each  of  them,  be  enjoined  from  commencing  or  prosecuting 
any  action  or  actions,  suit  or  suits  against  the  plaintiff  and  his 
associates,  or  the  said  New  York,  Nevrfoundland,  and  London 
Telegraph  Company  upon  the  said  agreement,  or  for  any  other 
cause  of  action  arising  out  of  the  said  agreement,  or  connected 
therewith,  or  related  thereto,  and  from  taking  any  proceedings 
against  the  plaintiff  legal  or  otherwise,  for  any  matter  connected 

with  the  interest  of  the  said  D.  B.  Holbrook  and '-  Holbrook, 

or  either  of  them,  in  the  said  Newfoundland  Electric  Telegraph 
Company,  or  the  claims  of  them,  or  either  of  them,  against  Uie 
said  company." 

"OEfy  and  County  of  New  York: 

"  Cyrus  W.  Field,  the  above-named  plaintiff,  being  sworn,  saith 
that  the  foregoing  complaint  is  true  of  his  own  knowledge,  except 
as  to  those  matters  which  are  therein  stated  on  his  information 
and  belief,  and  as  to  those  matters  that  he  believes  it  to  be  true. 

"  Cyeus  W.  Field." 
"  Sworn,  April  8th,  1856,  before  me, 

"  P.  J.  MoLLOY,  Commissioner  of  Deeds." 


"  St  Johns,  March  24th,  1854. 
"  Ambrose  Shea,  Esq., 

"  Dear  Sir : — In  compliance  with  the  verbal  understanding  had 
with  you  we  stated  that  we  have  agreed  with  you,  as  agent  of 
Messrs.  Holbrook  &  Co.  and  D.  B.  Holbrook,  to  give  them,  re- 
spectively, stock  at  par  in  the  New  York,  Newfoundland,  and 
London  Telegraph  Company,  for  the  actual  amount  of  money  paid 
by  them  (and  interest  at  seven  per  cent)  for  the  Newfoundland 
Electric  Telegraph  Company,  and  actually  received  by  that  com- 
pany, such  stock  to  be  given  to  them  on  their  demanding  it  of  ua 
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IB  New  York  at  any  time  in  the  month  of  August  next,  and  on 
th^  soirendering  to  us  all  the  bonds  and  stock  reoeiyed  by  them 
from  said  Newfoundland  Electric  Company. 

"  Your  obedient  servants,  "  Chandler  White, 

•'Gyrus  W.  Fibld, 
"  On  behalf  of  the  assodates." 

''  I  accept  the  above  terms  on  account  of  Messrs.  Holbrook  k 
Ck>.,  and  D.  B.  Holbrook. 

<'  St  Johns,  Newfoundland,  March  Slst^  1854. 

"  (Signed,)  A.  Shka." 

The  defendant,  Darius  B.  Holbrook,  demurs  to  the  complaint 
of  the  plaintiff  and  states  the  following  grounds  of  demuner: 

"  1st  That  said  complaint  does  not  state  facts  sufficient  to  oon' 
stitute  a  cause  of  action. 

"  2d.  That  it  does  not  state  &cts  sufficient  to  entitle  plaintiff  to 
the  reUef  demanded  in  the  complaint 

'*  8d.  That  it  does  not  state  that  plaintiff,  or  the  associates,  (of 
whom  he  is  one,)  offer,  or  are  ready,  or  able,  or  willing,  or  haye, 
since  the  29th  day  of  August,  offered,  or  been  ready,  or  able,  or 
willing  to  pay  this  defendant,  or  the  firm  of  Holbrook  k  Co.,  the 
stock  in  said  complaint  mentioned,  to  the  amount  of  S&j-obi^ 
thousand  dollars  and  more. 

• "  4th.  That  plaintiff  does  not  offer  to  fulfill,  on  the  part  of  him- 
self or  of  his  associates,  the  contract  in  said  complaint  mentioned. 

"5th.  That  said  complaint  does  not  state  to  whom,  (which  of 
said  defendants  Holbrook,)  said  tender  was  made,  and  does  not 
state  that  it  was  made  to  this  defendant,  or  to  the  firm  of  Hol- 
brook k  Co. 

"  6th.  The  contract  appears  from  the  complaint  to  have  been 
made  in  Newfoundland,  and  the  complaint  states  no  sufficient 
cause  for  compelling  defendants  to  come  here  to  litigate  their 
rights,  or  why  they  should  not  be  allowed  to  prosecute  their 
claims  there,  as  they  must  be  advised. 

"  7th.  The  parties  jointly  interested  with  the  plaintiff,  namely, 
Cooper,  Taylor,  Boberts,  and  White,  in  the  complaint  mentioned, 
are  not  joined  as  plaintiffs,  and  there  is,  in  this  respect,  a  want  of 
parties  plaintiff  herein." 
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Hoffman,  J.,  gave  the  following  reasons  for  his  decision : — 

Held,  the  plaintiff,  with  Chandler  White,  on  behalf  of  them- 
selves and  their  associates,  agree  with  Holbrook  k  Company,  and 
D,  B.  Holbrook,  to  give  them  stock,  at  par,  in  a  certain  telegraph 
company,  for  the  amount  of  money  paid  by  them  for  another 
company.  The  condition  of  the  contract  was  that  the  new  stock 
should  be  given,  on  Holbrook  &  Company  and  D.  B.  Holbrook 
demanding  it  in  New  York  in  the  month  of  August  ensuing,  and 
upon  surrendering  all  the  bonds  and  stock  received  by  them  of 
the  other  company. 

This  contract  is  dated  81st  of  March,  1854. 

The  plaintiff  states  a  tender  on  the  27th  of  August,  1854,  on 
behalf  of  himself  and  his  said  associates,  to  said  Holbrook,  of  five 
hundred  and  eighteen  shares  of  the  capital  stock  of  the  company, 
the  par  value  being  $100  a  share,  together  with  $28.80  in  cash, 
and  that  they  demanded  of  him  the  bonds  and  stock  of  the  other 
company  which  were  to  be  surrendered. 

An  account  had  been  rendered  by  Holbrook  prior  to  this  tender 
of  the  moneys  paid,  amounting,  with  interest,  on  the  first  of 
August,  1854,  to  the  sum  of  $51,828.80. 

The  plaintiff,  on  the  ground  of  this  tender  and  Holbrook's  re- 
fusal to  fulfill  the  contract,  (and  also  upon  an  allegation  of  H61- 
brook's  not  having  the  bonds  and  stock  of  the  former  company 
to  surrender,)  demands  a  cancelment  of  the  agreement,  or,  at  any 
rate,  an  extinguishment  of  it  as  to  himself,  and  an  injunction  to 
stay  suits  threatened  against  him. 

The  other  associates  having  declined  to  be  made  plaintiffs,  are 
made  defendants. 

The  chief  question  raised  is  this :  The  plaintiff  is  under  a  con- 
tract with  the  defendants  Holbrook,  which,  he  says,  their  default 
enables  him  to  cancel  and  remove  fi-om  embarrassing  him.  Is  he 
bound  to  wait  until  these  defendants  think  proper  to  sue  him,  and 
then  resist,  and  defeat  them  ?  May  he  not  compel  them  to  firee 
him  from  it  now,  or  to  litigate  the  case  with  him  at  once  ? 

The  cases  which  relate  to  the  rescission  and  cancellation  of  agree- 
ments are  more  applicable  to  the  present  question  than  bills  quia 
timet.  These  authorities  are  collected  to  a  considerable  extent  by 
Justice  Willard.     (Eq.  Jurisprudence,  p.  302.) 

I  think  there  is  a  manifest  equity  with  the  plaintiff  to  bring  the 
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question  of  his  responsibility  to  a  close.  It  may  not  be  certain 
that  his  right  to  rescind  the  contract  was  absolute ;  some  equity 
possibly  may  rest  with  the  defendants.  (Parsons  on  Contracts,  191, 
and  notes  M.  and  N.)  I  admit  that  I  am  proceeding  upon  the  ap- 
plication of  a  general  principle,  for  I  have  not  met  with  a  case  in 
point 

Demurrer  overruled.  Judgment  for  plaintiff  with  oostB,  and 
liberty  to  answer  in  twenty  days. 

D.  Lord^  for  appellant 

2>.  D,  Field,  for  respondents. 

By  thb  Court.  Duer,  J. — ^It  was  admitted  upon  the  argu- 
ment, by  the  learned  counsel  for  the  defendants  who  have  de- 
murred, that,  admitting  the  allegations  in  the  complaint  to  be 
true,  and  the  demurrer  admits  their  truth,  the  written  contract  of 
which  these  defendants  retain  the  possession  has  been  rendered 
void  in  their  hands,  from  their  &ilure  and  inability  to  comply  widi 
its  provisions,  within  the  time  limited  for  their  performance. 

The  main  question  to  be  determined,  therefore,  is,  whether,  upon 
this  admitted  statement  of  facts,  the  jurisdiction  of  the  court  can 
be  properly  exercised,  by  ordering  the  contract  to  be  delivered 
up  and  cancelled?  The  question  is,  in  a  measure  novel,  and po8^ 
sesses  a  more  than  ordinary  interest  and  importance. 

It  cannot  be  denied  that,  in  numerous  cases,  the  Court  of  Chan- 
cery has  exercised  the  jurisdiction  that  is  questioned,  by  ordering 
an  instrument  in  writing  to  be  delivered  up  and  cancelled,  upon 
the  ground  that  it  was  either  void  in  its  origin,  or  had  been  ren- 
dered so  by  subsequent  events,  and  it  is  just  as  undeniable  that^ 
in  many  cases,  in  which  the  instrument  in  question  was  admitted 
to  be  absolutely  void,  the  court  has  refused  to  compel  its  surrender; 
and  although  the  cases  there  referred  to  seem  to  be  opposed,  it  musk 
also  be  confessed  that  they  carry  with  them  an  equal  weight  of 
authority.  As  the  decisions  proceed  upon  distinct  grounds  there 
is,  in  reality,  no  conflict  between  them ;  and  the  inquiry,'  there- 
fore, is,  which,  as  most  applicable  to  the  case  before  us,  are  we 
now  bound  to  follow  ?  and  this  can  only  be  answered  by  asoe^ 
taining  the  reasons  upon  which  they  are  respectively  founded. 
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I  am  convinced,  by  an  attentive  examination  of  the  authorities, 
that  the  cases  in  which,  alone,  the  jurisdiction  of  which  the  exer- 
cise is  now  claimed  can  be  said  to  be  established  and  undoubted, 
may  be  reduced  to  the  following  classes : 

1st  When  the  plaintiff  alleges  that  the  instrument,  which  he 
prays  may  be  surrendered  or  cancelled,  is  void  upon  grounds  of 
which  a  court  of  equity  alone  can  take  cognizance;  in  fewer 
words,  when  he  sets  up  a  purely  equitable  defence. 

2d.  When  the  instrument  is  a  deed,  or  other  document,  con- 
cerning real  estate,  which^  although  inoperative,  if  suffered  to  re- 
main uncancelled  would  throw  a  cloud  upon  the  title  of  the  plain- 
tiff to  the  lands  which  it  embraces,  or  to  which  it  refers.  {Pieroe 
V.  WM,  8  Barb.  Ch.  R,  16 ;  Jackman  v.  MitcheU,  18  Vesey  Eep. 
681 ;  Hayrvard  v.  Dunsdale^  17  Vesey  Eep.  Ill ;  Attorney- Generai 
V.  Morgan^  2  Russell  Rep.  306 ;  Petit  v.  Shephardj  5  Paige  Rep. 
498 ;  Van  Daren  v.  The  Mayor  of  New  York^  9  Paige's  Rep.  888 ; 
2.  Story's  Eq.  Jur.  6th  ed.  §  700,  n.  (2),  and  other  cases  there 
cited.) 

8d.  When  the  instrument  is  negotiable  in  its  character,  as  a 
bill  of  exchange,  etc.,  and  the  putting  it  into  circulation  would 
be  a  fraudulent  act  (2  Story's  Eq.  Jur.  lU  sup.  §  700,  n.  (1), 
and  cases  there  cited.) 

4th.  Where  the  plaintiff  claims  to  have  a  defence  valid  in 
law,  but  which  rests  upon  evidence  that  he  is  in  danger  of  losing, 
if  the  adverse  party  is  suffered  to  delay  the  prosecution  of  his 
claims.  {Hamilton  v.  Cummings,  1  John.  Ch.  R.  520,  etc.;  2 
Story's  Eq.  Jur.  ut  sup.  n.  (3),  and  cases  cited.) 

Although  these  several  classes  differ  widely  in  their  special  cir- 
cumstances, yet,  when  examined,  it  will  be  found  that  in  all  the 
decisions  rest  substantially  upon  the  same  grounds,  and  these 
grounds  are,  that  the  plaintiff  will  either  sustain  a  present,  or  be 
exposed  to  the  hazard  of  a  future,  injury  and  loss,  should  the  de- 
fendants be  suffered  to  retain  the  possession  of  the  instrument  of 
which  the  delivery  and  cancellation  are  demanded.  They  are  all, 
therefore,  referable  to  one  common  and  acknowledged  head  of 
equity  jurisdiction,  the  prevention  of  an  injury  that  might  other- 
wise prove  irreparable,  and  which  a  court  of  equity  is  alone  com- 
petent to  avert  or  prevent 

That  such  are  the  grounds  upon  which,  in  these  caiies,  the  relief 
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prayed  for  haa  been  granted,  is  still  more  evident  when  we  advert 
to  the  cases  in  which  the  same  relief  has  been  denied. 

Although  there  is  some  contrariety  in  the  earlier  cases,  tbe  law 
is  now  settled  that  the  court  will  not  order  an  instrument  to  be 
delivered  up  and  cancelled  which,  upon  its  face,  is  plainly  Dlegal 
and  void.  {Simpson  v.  Lord  Howden^  3  Mylne  &  Craig,  Bep.97; 
Piersan  v.  Elliot,  6  Peters'  Rep.  94 ;  2  Story  Eq.  Jur.  §  700  [a],  aod 
cases  cited.) 

Nor  a  deed  of  lands  when  it  is  certain  that,  from  its  natare  and 
contents,  it  can  throw  no  cloud  upon  the  title  of  the  plaintiff 
(Cbcc  V.  Clift,  2  Comstock  Rep.  118.)  Nor  a  negotiable  instrument 
that  has  been  merged  in  a  judgment  {ThrelfaU  v.  Suni^  7  Sia 
Rep.  627.)  Nor  a  policy  of  insurance  that  had  been  rendered 
void  by  a  deviation.  {Thornton  v.  Knight,  16  Sim.  R  509.)  And 
in  all  these  cases  the  denial  of  the  relief  rests  upon  one  and  the 
same  groimd,  namely,  that  the  plaintiff  is  exposed  to  do  hazard 
firom  any  future  litigation,  since  it  is  certain  that  in  no  actios 
founded  on  the  instrument  can  a  recovery  be  had  against  him 

It  appears  to  us  that  this  reasoning  applies,  in  its  full  extent,  to 
the  case  before  us,  and  that  the  decisions  last  cited  must,  therefore, 
govern  our  own.  We  are  unable  to  state  a  distinction.  The  con- 
tract held  by  the  defendants  is  alleged  to  be  void,  from  their  in- 
ability to  establish  the  facts,  which  they  must  prove  upon  a  trial, 
to  enable  them  to  maintain  their  action,  and  as  this  inability  arises 
from  the  non-existence  of  the  facts,  it  is  certain  that  it  cannot  be 
removed,  and,  therefore,  certain  that  the  plaintiff  and  his  asociates 
are  exposed  to  no  hazard  from  any  fiiture  litigation.  They  are  in 
no  more  danger  of  a  recovery  being  had  against  them  than  if  tie 
contract  were  illegal  and  void  upon  its  face. 

It  may,  indeed,  be  said  that  iJf  the  defendants  shall  be  suffered 
to  retain  the  possession  of  the  contract,  they  may  use  it  for  the 
sinister  purpose  of  harassing  the  plaintiff  and  his  partners  by  vex- 
atious suits,  but  the  reply  is  obvious  and  conclusive.  If  the  pos- 
sibility that  a  void  instrument  may  be  vexatiously  and  maliciouslj 
used  were  a  sufficient  reason  for  ordering  it  to  be  delivered  np 
and  cancelled,  it  is  plain  that  the  relief  sought  ought  to  have  been 
granted  in  every  case  in  which  it  has  been  denied,  and  indeed 
ought  to  be  granted  in  every  case  in  which,  upon  sufficient  grann^M 
the  instrument  is  alleged  to  be  void ;  for  in  all  such  cases  that 
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have  arisen,  or  that  can  arise,  the  same  possibility  will  be  found  to 
exist.  We  have  neither  the  power  nor  the  disposition,  however,  to 
enlarge  our  jurisdiction  as  a  court  of  equity  by  extending  it  to  cases 
that  hitherto  it  has  been  held  not  to  embrace.  On  the  contrary, 
we  are  convinced  that  its  exercise  ought  to  be  strictly  confined 
within  the  limits  that  hitherto  have  been  invariably  observed. 
When  a  suit  like  the  present  is  entertained,  the  necessary  effect  is 
to  transfer  a  controversy,  legal  in  its  nature,  from  a  court  of  law 
into  a  court  of  equity,  and  thus  to  deprive  the  party  who  is  made 
the  defendant  of  his  legal  rights  of  selecting  his  own  tribunal  and 
his  own  time  for  the  prosecution  of  his  claims,  of  having  all  ques- 
tions of  fact  determined  by  a  jury,  and  of  controlling  and  managing 
his  suit  in  the  exercise  of  his  own  discretion ;  and  it  seems  to  us 
manifest  that  it  is  only  in  cases  where  reasons  of  a  controlling 
equity  are  shown  to  exist  that  the  exercise  by  a  defendant  of  these 
l^al  rights  can  be  justly  restrained. 

We  cannot  believe  that  a  court  of  equity  is  bound  to  interfere 
whenever  a. party  liable  to  be  sued  upon  a  written  instrument  in 
a  court  of  law  chooses  to  allege  that  the  instriment  is  void.  Such, 
however,  is  the  naked  case  before  us. 

In  the  early  and  leading  case  o{  Hamilton  v.  Cummings,  (1  John. 
Ch.  Rep.  517--523,)  Chancellor  Kent,  after  an  elaborate  review  of 
the  English  decisions,  arrived  at  the  conclusion,  that  the  power  of 
a  court  of  equity  to  order  a  written  instrument  to  be  delivered  up 
and  cancelled,  is  discretionary  in  its  nature,  and  depends  for  its 
exercise  upon  the  special  circumstances  in  each  case,  showing  that 
a  resort  to  the  court  is  necessary  or  eminently  proper.  We  be- 
lieve that  this  is  a  just  view  of  the  law  as  it  still  exists,  and  it 
necessarily  follows  that  when  an  appeal  is  made  to  this  discretion- 
ary power  of  the  court,  the  special  circumstances  that  can  alone 
justify  its  exercise  must  be  set  forth  in  the  complaint,  since  these 
are  emphatically  the  facts  that  constitute  the  cause  of  action.  No 
such  facts,  however,  are  alleged  in  the  present  complaint,  and  we 
must  consequently  hold  that  the  demurrer  is  well  taken. 

The  order  at  Special  Term  overruling  the  demurrer,  is,  there- 
fore, reversed,  and  there  must  be  judgment  for  the  defendants, 
who  have  demurred,  unless  the  plaintiff  shall,  within  twenty  days, 
serve  an  amended  complaint,  pay  the  costs  of  the  demurrer,  and 
ten  dollars  as  the  cost  of  this  appeal    Order  accordingly. 
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John  D.  Harris,  and  another  t;.  George  Hart,  and  another. 

The  right  of  a  Tendor  to  stop  in  trausita  goods  which  he  has  sold  upon  ere(fit  to  i 
vendee  who  becomes  insolvent,  can  oolj  be  property  ezerdsed  while  the  goods 
are  in  the  hands  of  a  carrier  or  middleman  in  their  traDsit  to  the  yeodee,  ssd 
before  they  have  come  into  his  actual  possesrion.  The  simplicity  of  the  nle, 
however,  as  laid  down  in  the  earlier  cases  in  England,  and  which,  in  order  to 
defeat  the  vendor's  right  of  stoppage,  required  an  actual  delivery  to  the  tcb- 
dee  himself,  so  as  to  bring  the  goods  within  his  corporal  teach,  has  been  brok«a 
in  upon  by  the  laten  decisions,  which  hold,  that  in  some  cases  a  oonstroetive  de- 
livery, and  in  some  an  exercise  by  the  vendee  of  acts  of  ownership,  is  soffideii 
to  defeat  the  right  of  the  vendor. 

But,  in  the  opinion  of  the  court,  a  fair  comparison  of  the  oases,  notwithstsn^ 
some  contradictions,  leads  to  and  justifies  these  conclusions : — 

I.  That  a  mere  constructive  delivery,  though  sufficient  to  entitle  the  vendor  to  d^ 
mand  the  price  of  the  goods  and  to  place  them  at  the  risk  of  the  vendee,  doei 
not  alone  defeat  the  right  of  stoppage. 

%  That  while  the  goods  are  in  the  course  of  transportation  to  the  place  of  destini- 
tion,  or  are  in  the  hands  of  an  intermediate  agent  or  warehouseman  for  the  pio*- 
pose  of  being  forwarded,  they  are  subject  to  the  right 

8.  That  they  are  also  subject  to  the  right  after  their  arrival  at  their  place  of  de^ 
nation  while  in  the  hands  of  the  carrier,  or  of  a  wharfinger  or  warehoaieiatBf 
for  the  mere  purpose  of  delivery  to  the  vendee. 

4.  That  a  delivery  to  the  vendee's  special  agent,  on  board  a  conveyance  owned  or 
chartered  by  the  vendee,  if  the  sole  purpose  of  such  delivery  is  traD^rtstki 
to  the  original  port  of  destination,  does  not  defeat  the  right  of  the  vendor. 

But  the  vendor's  right  of  stoppage  is  lost  in  the  following  cases : — 

1.  Where  the  goods  have  come  into  the  actual  possession  of  the  vendee^ 

2.  Where,  after  their  arrival  at  the  place  of  destination,  the  vendee  exereiKS  tds 

of  ownership  over  them. 

And  lastly,  where  an  agent  of  the  vendee,  having  authority  and  power  to  dispow 
of  the  goods,  exercises  like  acts  of  ownership. . 

Held,  that  although  the  doctrine  for  which  the  defendants^  counsel  contended, 
namely,  that  where  the  goods  purchased,  in  the  course  of  transportstioo  tn 
detained  at  an  intermediate  place,  and  without  further  orders  cannot  sgtin  ba 
put  in  motion,  the  transitus  is  at  an  end,  is  favored,  it  is  very  far  from  b^  e^ 
tabiished  by  the  recent  decisions  in  England  upon  which  the  counsel  relied. 

Meld,  that  in  each  of  the  cases  so  relied  on,  there  were  material  cirenmEtaneei  bj 
which  each  was  discriminated  from  that  before  the  court,  and  which  wereslooa 
sufiicient  to  justify  the  actual  decidon. 

Meld,  that  in  the  case  under  judgment,  the  transitus  was  not  ended  by  the  tempo- 
rary  detention  of  the  goods  at  Liverpool  by  the  agents  employed  to  forward 
them,  since  the  agents  had  no  power  to.  change  the  ultimate  port  of  destinstioD 
as  fixed  by  the  vendor  and  vendee,  and  there  was  no  proof  that  any  meh 
change  was  intended  by  any  of  the  parties.    The  orders  for  which  the  forwird* 
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iog  agents  waited,  related  not  to  the  place  of  deetination,  but  merely  to  the 
time  and  mode  of  transportation. 

JSddf  further f  that  the  transitos  was  not  ended  merely  by  the  &ot  that  after  the  ar- 
rival of  the  goods  at  New  York,  they  were  entered  at  the  custom  house  and 
the  duties  paid,  before  the  plaintiff  attempted  to  exercise  his  right  of  stoppage. 

Kor  was  the  transitus  ended  upon  the  ground  that  the  goods  in  question  had  been 
previously  assigned  to  the  defendants  for  the  payment  of  debtsi  An  asngnee, 
for  the  benefit  of  creditors,  is  not  entitled  to  protection  as  a  bona  fide  purchaser, 
but  stands  in  the  same  condition  aa  his  asrignor. 

S$ldt  that  if  there  is  that  conflict  between  the  decisions  in  England  which  is  al- 
leged, there  are  strong  reasons  why  the  court  should  follow  in  preference  the 
more  liberal  doctrine  of  the  earlier  casesi 

Held,  that  if  the  decisions  upon  which  the  counsel  for  the  defendants  relied,  are  to 
receive  the  construction  which  he  gave  to  them,  they  are  directly  opposed  to 
several  cases  in  our  own  courts  which  this  court  deems  itself  bound  to  follow. 

Stldf  that  the  plaintiflEs  were  entitled  to  judgment  upon  the  verdict  reodered  by 
the  jury  in  their  favor. 

Before  Duxa,  Boswobth  and  WooDsunr,  J«J.) 
Dec  12, 1866 ;  March  14,  1867. 


Motion  on  the  part  of  the  plamtiflfe  for  judgment  upon  a  ver- 
dict in  their  favor,  judgment  having  been  suspended  by  order  of 
the  C50urt. 

The  action  was  brought  to  recover  the  possession  or  value  of 
certain  merchandise,  in  relation  to  which  the  plaintiff  claimed  to 
have  duly  exercised  their  right  of  stoppage  as  vendors,  the  ven- 
dees having  become  insolvent  before  any  delivery  of  the  goods. 

The  answer  wholly  denied  the  title  of  the  plaintiffe. 

The  cause  was  tried  before  Woodruff,  J.,  and  a  jury,  in  May, 
1856.  Upon  the  trial  the  counsel  for  the  parties  submitted  the 
case  upon  sundry  depositions,  in  connection  with  certain  facts 
which  are  either  admitted,  or  are  agreed  to  be  taken  as  proved ; 
and,  for  the  purpose  of  raising  the  questions  of  law,  upon  which 
the  rights  of  the  parties  depend,  by  request  of  the  respective  coun- 
sel, the  Judge  denied  the  defendants'  motion  to  dismiss  the  com- 
plaint^ and  directed  the  jury  to  find  a  verdict  for  the  plaintiflF, 
subject  to  the  opinion  of  the  court^  and,  in  further  pursuance  of 
the  arrangement  of  counsel,  directed  the  exceptions  taken  by  the 
defendants  to  the  ruling  to  be  heard,  in  the  first  instance,  at  the 
Gteneral  Term.    Judgment  to  be,  in  the  mean  time,  suspended. 

The  counsel  of  the  parties  agreed  that  there  was  no  conflict  in 
the  evidence  given  on  the  trial,  and,  consequently,  that  the  only 
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questions  to  be  determined  by  the  court  at  (Jeneral  Term,  were 
questions  of  law.  The  following  are  all  the  facts  deemed  material 
by  the  court,  upon  which  these  questions  arose : — 

The  plaintiff  are  manufacturers  in  Leicester  in  England,  and 
John  and  James  Hall,  from  the  year  1839  down  to  the  time  of  the 
transactions  in  question,  were  merchants  and  partners,  dealing  in 
lace  and  hosiery,  carrying  on  their  business  ^t  Nottingham  in  Eng- 
land, where  John  Hall  resided,  and  at  the  city  of  New  York,  the 
residence  of  James;  the  business  done  at  Nottingham  being  con- 
ducted under  the  firm  name  of  J.  &  J.  Hall,  and  the  business  at 
New  York  under  the  name  of  Hall  Brothers. 

That,  as  early  as  the  year  1845,  they  commenced  a  course  of 
dealing  with  the  plaintiflfe,  which  consisted  exclusively  in  the  pur- 
chase of  goods  from  the  plaintiffs,  to  be  shipped  to  the  cities  of 
New  York  and  Boston,  to  be  sold  by,  or  under  the  direction  of 
their  firm  of  Hall  Brothers,  of  New  York ;  and  the  goods  wero 
paid  for  by  bills  drawn  upon  J.  &  J.  Hall,  of  Nottingham,  at  four 
months. 

That,  as  a  general  rule,  the  goods  so  purchased  were  sent  by 
the  plaintiff  to  Liverpool  for  shipment,  and  (with  a  single  excep- 
tion) were  directed  by  the  Messrs.  Hall  to  be  sent^  for  that  pur- 
pose, to  Messrs.  Edwards,  Sanford  &  Co.,  of  Liverpool,  shipping  and 
commission  agents,  engaged  in  forwarding  goods  to  the  United 
States.  In  a  few  instances  small  quantities  of  goods  were  ordered 
from  the  plaintiffs,  in  which,  as  the  witness  expresses  it,  "the 
quantity  was  too  small  to  make  up  a  case,"  and  they  were  sent  by 
the  plaintiffs  directly  to  the  Messrs.  Hall  at  Nottingham ;  but  these 
instances  are  clearly  shown  to  be  exceptions  to  the  general  oouiae 
of  dealing. 

It  distinctly  appears  that  all  of  the  goods  which,  in  this  oourBij» 
of  dealing,  were  sent  to  Messrs.  Edwards,  Sanford  &  Co.,  were 
not  only  purchased  for  the  New  York  and  Boston  markets,  but 
were  sent  to  the  forwarding  house  in  Liverpool  for  the  sole  pur- 
pose of  shipment  to  New  York  or  Boston,  to  be  disposed  of  by 
the  firm  of  Hall  Brothers,  of  New  York,  and  that  this  was  the 
uniform  destination  of  the  goods  sold  by  the  plaintiff,  and  known 
to  them ;  and  that  the  goods  ordered  by  the  Messrs.  Hall,  weie 
ordered  for  that  express  destinatiop,  and  were,  in  £su:t^  made  £xf 
that  market 
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This  being,  and  having  long  been,  the  course  of  business  be* 
tween  the  plaintifib  and  the  Messrs.  Hall,  it  further  appears  that^ 
in  the  years  1853  and  1854,  the  defendant  Pratt  was  in  the  em- 
ployment of  the  Messrs.  Hall,  residing  in  the  city  of  New  York, 
but  making  periodical  visits  to  England,  acting  as  buyer  of  goods 
for  the  New  York  house ;  and  in  October,  1858,  he  called  upon 
the  plaintiff  at  their  warehouse,  and  purchased  the  goods  which 
are  now  in  question,  stating  that  the  destination  of  the  gbods  was 
New  York,  (the  goods  being  made  for  that  market,)  and  directed 
the  plaintiffs  to  pack  them  in  the  usual  way,  and  forward  them  to 
Liverpool,  to  Edwards,  Sanford  &  Co. 

Although  the  goods  were  purchased  (or  ordered)  in  October, 
1858,  Messrs.  J.  &  J.  Hall,  by  letter  from  Nottingham,  advised  the 
plaintiff  that  the  goods  would  not  be  wanted  for  shipment  before 
May,  and  added  that  ^'  the  marks  and  numbers  can  be  given  you 
at  the  time  we  require  their  being  sent  off." 

Accordingly,  the  marks  and  numbers  having  been  furnished  to 
the  plaintifife,  they,  on  or  about  the  25th  of  April,  1854,  forwarded 
the  goods  in  question  to  Liverpool,  to  the  address  of  Messrs.  Ed- 
wards, Sanford  &  Co.,  advising  them  thereof,  and  stating  in  the 
letter  that  the  goods  were  sent  to  them  "  for  Messrs.  J.  &  J.  Hall, 
of  Nottingham,  from  whom  you"  (E.  S.  &  Co.)  "  will  receive  fur- 
ther instructions,"  at  the  same  time  advising  Messrs.  J.  &  J.  Hall, 
by  letter,  that  the  goods  ^*  are  sent  to  Messrs.  K  S.  &  Co.,  Liver- 
pool, to  await  your"  (J.  &  J.  Hall's)  "  further  instructions  for  ship- 
ment" 

The  Messrs.  Hall  thereupon  instructed  E.  S.  &  Co.  to  ship  the 
goods  to  their  New  York  house  by  the  sailing  packet  of  the  18tk 
of  May,  or,  if  too  late  for  her,  then  by  a  subsequent  packet 

The  goods  were  accordingly  shipped  by  E.  &  &  Co.  to  New 
York,  consigned  to  Hall  Brothers. 

Before  the  arrival  of  the  goods  at  the  port  of  New  York,  James 
Hall  died  at  New  York,  the  Messrs.  Hall  suspended  payment,  and 
became  insolvent 

The  vessel  containing  the  goods  arrived  at  the  port  of  New 
York  on  the  10th  of  June.  On  the  18^  of  June,  John  Hall,  the 
survivor,  assigned  all  the  assets  of  the  firm  to  the  defendants^  in 
trust  for  the  payment  of  the  debts  of  the  firm. 

On  the  last-mentioned  day,  the  goods  being  still  on  board  Ae 
D.— VL  89 
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ship,  the  plaintiff  demanded  the  goods  from  the  agent  or  oon- 
signee  of  the  owners  of  the  vessel,  and  of  the  officers  of  the  New 
New  York  custom  house  on  board  of  the  vessel ;  and,  on  the  same 
day,  notified  the  defendants  of  such  demand,  and  claimed  the  right 
to  stop  the  goods  in  transitu^  and  oflfered  to  pay  the  freight  and 
charges  thereon. 

Before  the  defendants  received  the  notice  last  mentioned,  they 
had  on  that  day,  and  after  the  said  assignment  to  them,  made  an 
entry  of  the  goods  at  the  New  York  custom  house ;  and  to  the 
notice  received  from  the  plaintiffs  they  replied,  denying  that  any 
right  of  stoppage  in  transitu  had  ever  existed,  and  claiming  that 
if  any  such  right  had  existed  the  transitua  had  ended  before  the 
right  was  exercised. 

jK  Nicoll^  for  the  plaintiffs,  in  moving  for  judgment,  argued 
substantially  as  follows : 

I.  The  right  of  stoppage  in  transitu  is  an  equitable  lien  adopted 
by  the  law  for  the  purposes  of  substantial  justice.  It  may  be 
enforced  upon  the  insolvency  of  the  vendee  whenever  the  goods 
have  not  reached  the  place  of  ultimate  destination  indicated  to 
the  vendors,  and  where  there  has  not  been  a  final  delivery  and 
absolute  reduction  of  the  same  to  the  possession  of  the  vendee. 
{Hodgson  v.  Loy^  7  T.  E.  445 ;  Abbott  on  Ship.,  (Perkins's  edition,) 
chap.  xi. ;  McEwen  v.  Smith,  2  House  Lords  Ca.,  329,  per  Lord 
Campbell ;  Tucker  v.  Humphrey,  4  Bing.  516,  per  Park,  J.) 

n.  In  the  present  case,  the  ulterior  destination  of  the  goods,  as 
named  to  the  vendors,  was  Ne\^  York ;  the  transit  was,  therefore, 
not  ended  until  their  arrival  at  that  port 

III.  The  control  had  by  the  forwarders,  Edwards,  Sandford  k 
Co.,  over  the  goods  upon  their  arrival  at  Liverpool,  and  while  the 
same  were  lying  at  the  railway  depot,  was  only  for  the  purpose 
of  transmission  to,  and  delivery  at,  the  ultimate  place  of  destina^ 
tion.  They  never  had  charge  of  the  merchandise  for  any  other 
purpose.  Their  control,  therefore,  was  in  no  sense  such  a  con- 
structive possession  on  the  part  of  the  vendees  as  would  defeat  the 
vendor's  right  to  stop  the  goods  in  transitu,  (Buckley  v.  Fwmiss, 
15  Wend.  137 ;  Hitchcock  v.  Covill,  20  Wend.  167 ;  same  case  in 
Error,  23  Wend.  611 ;  Ellis  v.  Hunt,  3  T.  R,  465,  and  cases  dted; 
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Bohaink  V.  /w^Zw,  8  East  395 ;  Mills  v.  Jfa^ZZ,  2  Bos.  &  Pul.  457 ; 
Smith  V.  (?os5,  1  Camp.  282 ;  Tucker  v.  Humphrey^  4  Bingh.  516 ; 
Aguirre  v.  ParmeUe^  22  Conn.  473.) 

IV.  The  reduction  to  possession  by  the  vendee,  sufficient  to  de- 
feat the  vendor's  right  of  stoppage  in  transitu^  must  be  of  a  char- 
acter inconsistent  with  the  idea  of  a  continuance  of  the  transit. 
Where  the  acts  relied  upon  as  evidence  of  such  possession  are 
equivocal,  they  must  be  judged  of  by  the  circumstances  attending 
them,  and  explaining  the  purpose  with  which  they  are  done. 
(Smith's  Leading  Cases,  vol.  1,  p.  551,  (Hare  &  Wallace's  edition,) 
vol.  43,  Law  Lib. ;  Nichols  v.  Le  Feuvre^  2  Bing.  N.  C.  81 ;  Jack- 
son V.  Nicfiolj  5  Bing.  N.  C.  508 ;  (hates  v.  Bailton,  6  Bam.  & 
Cress.  422 ;  Jones  v.  Orijffin,  1  Mees.  &  Wels.  21 ;  same  case,  2 
Mees.  &  Wels.  624 ;  Stuhbs  v.  Lund^  7  Mass.  453 ;  Ikley  v.  /SttLbbs^ 
9  Mass.  65 ;  Whitehead  v.  Anderson,  9  Mees.  &  Wels.  519 ;  see  also 
cases  cited  to  point  III.) 

V.  In  the  present  case  the  vendees  never  had  any  actual  posses- 
sion of  the  merchandise ;  the  only  act  exercised  by  them  was  to 
direct  by  what  vessel  the  shipment  was  to  be  made  from  Liver- 
pool to  their  house  in  New  York.  This  act  was  not  done  with 
any  intent  to  take  possession,  but  simply  for  the  purpose  of  con- 
tinuing and  furthering  the  transit  to  this  port  In  designating  the 
vessel  by  which  the  shipment  was  to  be  made,  the  house  of  J.  & 
J.  Hiill  are  to  be  regarded  simply  as  agents  assisting  in  dispatch- 
ing the  goods  to  their  place  of  ultimate  destination. 

VL  At  the  time  of  the  demand  by  the  plaintiffe  of  the  goods  at 
this  port,  the  same  had  not  been  landed  from  the  ship,  nor  had 
any  act  been  done  sufficient  to  vest  the  possession  of  the  same  in 
the  defendants.  {Mottram  v.  Heyer,  1  Denio,  483 ;  same  case  in 
Error,  5  Denio,  629.) 

VIL  For  these  reasons  we  insist  that  the  verdict  taken  in  the 
case  should  be  confirmed,  and  judgment  entered  in  conformity 
therewith. 

A  Mathews,  for  the  defendants. 

L  We  insist  the  vendor's  right  of  stoppage  in  transiiic,  as  to  the 
goods  in  question,  terminated  at  Liverpool,  in  April,  1858.  {Biggs  v. 
JBarry,  TJ.  S.  Circuity  Boston  July,  1855,  Curtis,  J.,  Mss. ;  Mottram 
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V.  ifcyer,  2  Leg.  Obs.  25 ;  1  Denio  R  487,  and  5  Denio  R  629 ;  Voir 
py  V.  CHbson^  4  Mann.  Gr.  and  Scott  R  837.)  The  constructive 
possession  of  the  vendee  is  sufficient  to  terminate  the  right  of  stop- 
page in  Irarmiu,     {Sawyer  v.  Joselin,  20  Vermont  R,  172.) 

The  plaintiffs  consigned  the  goods  to  E.  S.  &  Co.,  at  Liverpool, 
to  hold  subject  to  the  instructions  of  J.  &  J.  Hall.  Liverpool  was 
thus  the  place  of  ultimate  destination  of  the  goods,  as  between 
vendor  and  vendee.  The  goods  reached  their  place  of  destinatioa 
when  they  arrived  at  Liverpool,  and  came  under  the  control  of 
E.  S.  k  Co.  {Soive  v.  Pick/ord,  8  Taunt.  R  83 ;  Leeds  v.  WriglU, 
8  Bos.  &  Pul.  R  320.) 

The  goods  came  to  the  constructive  possession  o^  and  under  the 
control  of  the  purchasers,  J.  &  J.  Hall,  when  thej  came  to  the 
hands  of  £.  S.  &  Co.  This  control  was  exercised  while  E.  S.  i 
Co.  kept  the  custody  of  the  goods,  and  also  when  they  afterwards 
obeyed  the  instructions  of  the  purchasers,  J.  k  J.  H.,  (as  to  wbea 
and  where  to  ship  the  goods,)  and  shipped  them  to  a  foreign 
market.  {Bivcldey  v.  Fumiss^  15  Wend.  R  145 ;  Dtxcm  v.  BaU- 
vnuj  5  East.  R  175 ;  Dodson  v.  Weniworih,  5  Scott  R  821.) 

E.  S.  &  Co.  were  the  special  agents  or  bailees  of  J.  &  J.  H.,  die 
vendees,  at  Liverpool,  and  there  represented  them.  They  re- 
ceived  the  goods  for  disposal  as  J.  &  J.  H.  should  subsequently 
direct.  The  goods  were  in  fact  thus  delivered  to  the  vendees,  and 
afterwards  shipped  (through  their  agents)  by  the  vendees  to  New 
York.  This  taking  possession,  and  this  exercise  of  ownership, 
alone  put  an  end  to  the  right  to  stop  in  transitu.  (  Valpy  v.  QHh 
aon^  4  Mann.  Gr.  and  Scott,  B.  R  837 ;  Bolin  v.  Huffnagk,  1 
Rawle  R  9 ;  Meletopvh  v.  Banking^  1  N.  Y.  Leg.  Obs.  299 ;  Fow- 
kr  V.  Kymer^  (cited,)  3  East  R  396 ;  Dodson  v.  Wentvxyrth^  4  Man. 
and  Gr.  1080,  and  2  N.  Y.  Leg.  Obs.  46.) 

After  the  goods  arrived  at  Liverpool,  E.  S.  &  Co.  were  the 
warehousemen  of  J.  &  J.  H.  The  possession  of  E.  S.  &  Co.  was 
the  possession  of  J.  &.  J.  H.  The  goods  could  not  be  moved  na- 
til  a  new  direction  was  given  to  them  by  the  vendees.  The  mo- 
tion imparted  to  the  goods  by  the  vendors  was  exhausted.  Messrs. 
E.  S.  &  Co.  did  not  know  whither  to  send  the  goods  until  another 
destination  was  designated  for  them  by  the  orders  of  J.  &  J.  E, 
and  so  the  original  transitus  was  at  an  end.  {Dvooon  v.  Baldwiny 
5  East  R  154 ;  Hayes  v.  MerrivUe,  14  Penn.  (2  Harris,)  48 ;  ifcwJ 
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V.  Pickford,  8  Taunt.  R.  83 ;  Richardson  v.  Ooss^  8  Bob.  k  Pul, 
R  119;  Foster  v.  Frampton,  6  Barn.  &  Ores.  R  107;  Wentwarih 
V.  Ouihwaiie,  10  Mees.  &  Wels.  R  486;  Dodson  v.  Wentworth,  2 
N.  Y.  Leg.  Obs.  46,  and  4  Mann  &  Gran.  R  1080 ;  AUm  v.  Otp- 
per,  2  Cromp.  &  Jer.  R  218 ;  ScoU  v.  PeUit,  8  Bos.  &  Pul.  R  469; 
BarreU  v.  Ooddard,  3  Maaon  R.  107.) 

II.  We  next  insist,  that  the  goods  having  arrived  in  New  York, 
and  the  firms  of  J.  &  J.  Hall  and  Hall  Brothers  having  assigned 
them  to  defendants  for  the  benefit  of  creditors,  and  the  defend- 
ants having  possession  of  the  bills  of  lading,  and  having  entered 
the  goods  at  the  custom-house,  before  the  plaintiffs  demanded  the 
goods,  the  plaintiffs'  right  of  stoppage  in  transitu  was  terminated 
in  New  York,  if  not  already  terminated  in  Liverpool.  {Motbram 
V.  Ekyer^  (cited  above) ;  Wright  v.  Laws^  4  Esp.  R.  82 ;  Foster  v. 
FramptoUj  6  Bam.  &  Ores.  R.  107.) 

IIL  Upon  the  facts  proved  and  uncontradicted,  the  defendants 
are  entitled  to  have  the  complaint  dismissed,  with  judgment  for 
them,  with  costs. 

By  the  Court.  Woodruff,  J. — ^It  is  not  claimed  that,  (if  the 
right  of  stoppage  in  transitu  existed  on  the  14th  day  of  June,  1854, 
when  the  plaintiff  demanded  the  goods,)  the  demand  made  by 
the  plaintifife  and  the  notice  thereof  were  not  a  proper  and  suffi- 
cient exercise  of  that  right  to  entitle  the  plaintifts  to  take  the 
goods  and  to  recover  in  this  action. 

The  defendants  denied  the  right,  and  afterwards  paid  the  freight 
and  duties,  and  took  possession  of  the  goods,  but  this  was  not 
only  after  the  rights  of  the  parties  had  been  fixed  by  the  demand 
and  refusal,  but  after  this  suit  was  brought.  The  case  must,  there- 
fore, be  disposed  of  according  to  the  rights  of  the  parties  on  the 
14th  of  June,  when  the  demand  and  refusal  took  place ;  and  the 
great  question  in  controversy  is. 

Had  the  plantiffs,  when  the  goods  were  demanded,  the  right  to 
stop  the  goods  ? 

This  question  involves  two  inquiries — 

1st  Did  the  plaintiffs'  right,  as  vendors,  to  stop  the  goods,  ter- 
minate at  Liverpool,  when  the  goods  were  received  by  the  firm  of 
Edwards,  Sandford  &  Co.  ?  or  if  not  then,  2d.  Did  it  terminate  at 
New  York  before  the  plaintifis  demanded  the  goods  ? 
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The  general  principle  which  defines  the  right  of  the  vendor  who 
lias  sold  goods  upon  credit  to  a  vendee  who  beoomes  insolvent  or 
bankrupt  to  stop  the  goods,  is  not  controverted.  It  appears  to 
have  been  first  recognized  as  an  equitable  right  in  the  English 
Court  of  Chancery,  in  1690,  ( Wiseman  v.  VandepiU,  2  Vernon, 
203,)  and  afterwards  in  the  same  court,  in  174S,  {Snee  v.  Pr&odf 
1  Atk.  248-9,)  by  Lord  Hardwicke,  and  soon  after  it  was  sanctioned 
at  law  as  a  strictly  legal  right,  though  founded  in  equitable  prin- 
dplea,  and  has  ever  since  been  so  regarded.  (See  Mason  v.  LtA- 
harrow,  1  H.  Bl.  857,  and  cases  cited,  p.  865,  etc.,  and  in  notes.) 

The  hmitation  upon  the  above  definition  requires  that  the  right 
be  exercised  while  the  goods  are  in  the  hands  of  a  carrier  or 
middleman  in  their  transit  to  the  consignee  or  vendee,  and  before 
they  come  to  his  actual  possession,  or  as  defined  by  Story,  ^^  while 
in  the  hands  of  some  intermediate  person  between  the  vendor  and 
vendee  in  process,  and  for  the  purpose  of  delivery."  (Stoiy  on 
Sales,  §  819.) 

The  application  of  this  principle  would,  at  first  view,  seem  free 
from  great  difficulty,  but  the  course  of  decision  in  England  shows 
that  the  rule  was  soon  qualifiedbyaninquiry  susto  what  circnm- 
stances  should  be  deemed  equivalent  to  actual  possession  bj  the 
vendee,  which  at  the  same  time  involved  the  inquiry  what,  under 
given  circumstances,  was  to  be  deemed  the  destination  of  the 
goods,  and  when  the  transUus  should  be  deemed  at  an  end? 

And  it  is  a  matter  of  some  interest  to  observe,  that  althoogb 
the  courts  in  England  characterize  the  right  as  one  highly  equity 
able  in  its  nature,  and  as  regarded  with  favor  in  courts  of  law, 
they  have  at  the  same  time  been  restricting  its  operation  and  ren- 
dering it  less  and  less  beneficial  to  the  vendor. 

In  very  early  cases,  Lord  Mansfield  not  only  held  that  a  con- 
structive possession  by  the  consignee  by  actual  delivery  io  hi 
special  agent  did  not  defeat  the  right  of  the  vendor  to  stop  the 
goods,  but  that  there  must  be  an  actual  delivery  to  the  consignee 
himself;  and  again,  that  the  goods  must  have  come  to  the  corpo- 
ral touch  of  the  vendee,  {Stokes  v.  Le  Riviere^  1784;  HunUr  r. 
Beah,  1785,  cited  in  3  J.  K.  466,  and  in  many  subsequent  cases,) 
and  Lord  Kenyon  says,  in  Wright  v.  Laws,  (4  Esp.  85,)  that  he 
once  so  stated  the  rule.  But  as  will  be  seen  by  cases  below  cited, 
the  necessity  of  their  either  coming  to  the  consignee  himself  or  to 
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his  corporal  touch  was  soon  after  repudiated,  and  has  since  been 
very  uniformly  denied. 

So,  in  the  same  case  of  Hunter  v.  jBeaZe,  the  exercise  of  acts  of 
ownership  over  the  goods  by  the  vendee,  while  they  remained  in 
the  hands  of  the  innkeeper  to  whom  they  were  sent  by  the  ven- 
dor directed  for  the  vendee,  was  held  by  Lord  MansjSeld  not  to 
defeat  the  right 

And  in  1795,  it  was  held  that,  when  the  goods  arrived  in  the 
vendee's  rfiip,  at  the  port  of  delivery,  and  his  assignees  took  pos- 
session of  the  ship,  but  she  was  ordered  to  quarantine  without 
coming  to  her  wharf,  the  vendor  might  stop  the  goods  while  she 
was  lying  at  quarantine,  {Holsi  v.  Povmal^  1  Esp.  240,)  Lord 
Kenyon  saying,  "  that  the  possession  which  will  defeat  the  right 
must  be  a  possession  at  the  completion  of  the  voyage." 

But  in  Wright  v.  Laws^  (4  Esp.  82,)  the  same  learned  Judge 
held  it  sufficient  to  defeat  the  right  if  the  vendee  has  exercised 
acts  of  ownership  over  the  goods — ^as  by  calling  at  the  warehouse 
and  taking  samples — and  in  a  previous  case,  (Ellis  v.  Hunt^  8  J. 
R.  464,)  in  1789,  it  was  held  sufficient,  if  a  vendee,  or  his  assignee 
in  bankruptcy,  went  to  the  inn  at  which  the  goods  had  arrived, 
and  demanded  them,  and  they  not  being  delivered,  put  his  mark 
upon  them. 

In  Hodgson  v.  Loy^  (7  T.  R.  440,)  delivery  by  the  vendor  to  a 
carrier,  and  by  him  to  a  wharfinger  at  an  intermediate  place,  with- 
out any  instructions  from  the  vendor  to  forward  the  goods,  was 
held  not  to  take  away  the  right ;  the  wharfinger  being  under  gen- 
eral orders  from  the  vendee  to  forward  goods  received  for  him  to 
London.     (See  also  Smith  v.  Ooss^  1  Camp.  282.) 

In  1801  it  was  held,  that  delivery  to  a  wharfinger  at  an  inter- 
mediate place,  who  received  them  on  account  of  the  vendee,  and 
paid  charges  thereon,  debiting  them  to  the  vendee,  did  not  defeat 
the  right  of  stoppage,  though  the  wharfinger  was  under  no  orders 
to  forward  except  so  far  as  they  might  be  implied  from  their  ac- 
ceptance, they  being  consigned  to  the  vendee.  {Mills  v.  Ball^  2 
Bos.  &  Pul.  457.) 

But  in  Richardson  v.  Ooss^  (3  Bos.  &  Pul.  119,)  the  court  inti- 
mate, that  delivery  at  a  wharf  at  the  place  of  destination  to  the 
wharfinger,  who  had,  before  their  arrival,  received  directions  from 
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the  readee  to  veoeive  them  from  the  carrier,  tenninated  the  light 
of  stoppage. 

The  right  of  stoppage  was  also  held  to  be  lost  where  goods 
were  purchased  for  a  vendee  living  in  Paris,  and  were  coDsigned 
to  his  agent  iu  London,  who  sent  them  to  a  packer  to  be  re-pack- 
ed, and  some  of  the  goods  had  been  unpacked  and  sent  away  by 
such  agent,  {Leeds  v.  Wright,  8  Bos.  k  Pul.  820 ;)  but  it  is  to  be 
observed,  that  in  this  case  the  agent  had  authority  not  merdy  to 
forward  the  goods,  but  had  a  general  authority  over  the  goods  to 
aend  them  to  such  market  as  he  might  deem  advisable.  And  to 
a  similar  effect  is  ScoU  v.  Petlit,  {ib.  469,)  where  under  a  genend 
direction  to  the  innkeeper  to.  send  all  goods  directed  to  the  vendee 
(at  London,)  to  a  packer's,  the  goods  were  so  sent,  and  there  un- 
packed. 

And  to  the  like  effect  is  Foster  v.  Frampton,  (6  Barn.  &  CresBi 
107,)  where,  on  arrival  at  the  carriers'  warehouse  at  the  place  of 
destination,  the  vendee  removed  part  of  the  goods,  took  samples 
of  the  residue,  and  requested  the  carrier  to  suffer  Uiem  to  remain 
there  tUl  further  orders. 

Taking  samples  was  deemed  a  complete  act  of  ownership,  and 
the  right  terminated  by  the  vendee's  treating  the  goods  themselTes 
as  his  own  property. 

Other  acts  of  ownership  are  held  to  defeat  the  right ;  see  WHurt 
V.  Sa/Sy  (Holt,  18,)  and  review  of  cases  in  the  note  to  that  case, 
(8  E.  C.  Iu  R  10,)  and  Swanivick  v.  Stmthem,  (9  Ad.  &  EL  817.) 

In  Inglis  v.  Underwood,  (1  East  515,)  it  was  held,  that  the  de> 
livery  of  the  goods  on  board  a  ship  chartered  by  the  vendee  to 
bring  the  goods  home  to  himself  put  an  end  to  the  right  Tbis 
was  in  direct  conflict  with  Hoki  v.  Poumal,  above  referred  to,  and 
in  Botiingk  v.  IngliSj  (8  East  881,)  the  contrary  is  distinctlj  heli 

While,  on  the  other  hand,  a  delivery  on  hoard  a  vessel  ch3Ite^ 
ed  by  the  vendee,  to  be  sent  abroad  on  a  trading  adventare,i8 
deemed  to  destroy  the  right  of  stoppage.  (/6.,  and  Fowkr  t. 
McTaggert  <t  Cb.,  there  cited.) 

These  cases,  notwithstanding  some  contradictions,  tend  to  this 
result,  that  a  merely  constructive  delivery,  though  sufficient  to  en- 
title the  vendor  to  demand  the  price  of  the  goods,  and  to  place 
the  goods  at  the  vendee's  risk,  does  not  alone  defeat  the  right  of 
stoppage. 
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That  while  the  goods  are  in  course  of  transportation  to  the 
place  of  destination,  or  are  in  the  hands  of  an  intermediate  agent 
or  warehouseman  for  the  purpose  of  being  forwarded,  they  are 
not  subject  to  this  right 

That  after  their  arrival  at  the  place  of  destination,  and  while  in 
the  hands  of  the  carrier,  or  a  wharfinger,  or  a  warehouseman  for 
the  mere  purpose  of  delivery  to  the  vendee,  the  vendor  may  re^ 
8ume  the  possession. 

That  delivery  to  the  vendee's  special  agent  on  board  the  ven* 
dee's  own  conveyance,  or  a  conveyance  chartered  by  him,  if  the 
purpose  of  the  delivery  is  transportation  to  the  vendee,  does  not 
defeat  the  right 

But  that  the  right  is  lost  if  the  vendee  received  actual  posses* 
sion ;  or  if  after  their  arrival  at  the  place  of  destination  he  exe> 
oise  acts  of  ownership  over  the  goods ;  or  if  his  agent,  having 
authority  and  power  of  disposal,  exercises  like  acts. 

As  if  the  goods  are  by  order  of  the  vendee  or  such  agent  sent  to 
a  packer,  or  to  the  warehouse  of  a  third  person,  or  are  charged  on 
the  books  of  the  warehouseman  at  whose  warehouse  they  arrive, 
so  that  he  undertakes  to  keep  them,  subject  to  the  orders  of  the 
vendee.  {Hawes  v.  Waisonj  2  Bam.  k  Cress.  540 ;  Wtthers  v.  &y. 
Holt,  18 ;  Swanunck  v.  Southern^  9  A.  E.  896 ;  Harman  v.  Ander- 
Sony  2  Gamp.  243.) 

A  course  of  decision  originated  in  the  case  of  Dixon  v.  Baldwin^ 
(5  East.  175,)  although  it  is  by  no  means  necessarily  involved  in 
the  facts  contained  in  the  statement  of  that  case,  which  bears  more 
closely  upon  the  case  under  consideration,  and  which  may  be  said 
to  have  resulted  in  the  decision  of  Valpy  v.  Gibson,  (4  Man.  Gr.  & 
Scott,  837,)  upon  which  the  defendants  here  now  mainly  rely. 

It  was  held,  in  Dixon  v.  Baldwin^  that  the  arrival  of  the  goods 
to  the  possession  of  agents,  for  shipment,  who  held  them  awaiting 
the  orders  of  the  vendees,  terminated  the  right  of  stoppage,  and 
the  language  of  Lord  Ellenborough  furnishes  the  argument  used  in 
the  subsequent  cases,  and  relied  upon  in  the  present,  viz. :  "  The 
goods  had  so  far  gotten  to  the  end  of  their  journey  that  they 
waited  for  new  orders  from  the  purchaser  to  put  them  again  in 
motion,  to  communicate  to  them  another  and  substantive  destina- 
tion, and  that  without  such  orders  they  would  continue  stationary." 
But  it  should  be  noticed  that  the  vendors  there  resided  at  Man- 
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Chester,  the  vendees  at  London.  The  goods  were  ordered  to  be 
sent  to  the  agents  of  the  vendees  at  Hull,  and  though  "for  Ham- 
burg," yet  the  agents  had  no  orders  when  nor  to  whom  to  send 
the  goods,  but,  as  testified,  held  the  goods  for  the  vendees  and  at 
their  disposal,  and  accordingly  Le  Blanc,  J.,  gives  as  a  reason  for 
his  opinion  that  "  until  the  agents  received  directions  from  the 
vendees  they  did  not  know  where  to  send  the  goods."  The  goods 
were  not  in  the  hands  of  the  agents  for  the  purpose  of  being  sent 
or  delivered  to  the  vendees,  but  to  be  shipped  from  them,  and  to 
whom  was  not  yet  known. 

Without  pausing  here  to  consider  how  far  this  case  conflicts 
with  the  decisions  of  our  own  courts,  it  is  proper  to  say  that  the 
fisu5ts  proved  there  are  very  materially  different  from  those  dis- 
closed in  the  present  case,  where  the  agents  received  the  goods  for 
shipment  to  the  vendees  themselves,  at  the  place  designated  to  ^ 
vendors  at  the  time  of  the  purchase,  and  held  them  for  no  other 
purpose,  awaiting  merely  directions  which  should  designate  the 
time  of  shipment. 

This  case  was  followed  by  lioive  v.  Pickford,  (8  Taunt  83,)  which 
held  the  right  of  stoppage  at  an  end,  when  goods,  ordered  from 
Manchester  by  a  vendee  in  London,  arrived  at  the  wagon  office 
of  the  carrier  in  London  and  on  notice  to  the  vendee,  he  having 
no  warehouse,  his  clerk  went  to  the  wagon  office,  (where  goods 
sent  to  the  vendee  always  remained  till  shipped,)  and  saw  the 
goods,  and  informed  the  warehouseman  that  he  should  give  an 
order  to  the  vendee's  shipping  agent  to  come  for  them  as  nsoal. 
Of  this  case  it  may  be  remarked  that  the  ground  of  decision  is, 
that  by  the  uniform  course  of  business,  the  vendee  had  made  the 
warehouse  his  own,  and  the  acts  of  his  clerk  amounted  to  an  actual 
acceptance  of  the  goods  and  a  deposit  there  for  safe  keeping;  and, 
what  is  very  important,  no  other  destination  than  London  was 
ever  communicated  to  the  vendor  or  contemplated  by  him,  and 
the  decision  in  Oronvfig  v.  Mendham,  (1  Stark,  299,)  where  the 
vendor  shipped  the  goods  "  to  the  order  of  the  vendee,"  and  de- 
livered him  the  bill  of  lading,  proceeds  upon  this  latter  view  of 
the  subject. 

Accordingly,  where  goods  were  purchased  by  comniission 
agents  at  Manchester,  for  a  house  at  Lisbon,  and  the  vendors  at 
Manchester  delivered  the  goods  to  the  agents  for  the  purpose  of 
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bdsg  forwarded,  the  goods  were  held  liable  to  stoppage  so  long 
as  they  remained  at  the  warehouse  of  such  agents.  {OocUea  y. 
Hatltan,  6  Bern.  &  Ores.  422.) 

This  case  is  not  unlike  some  others  above  cited,  but  the  three 
more  recent  cases  above  referred  to,  were  discussed,  and  the  gen- 
eral principle  reasserted,  that  where  goods  are  sold  to  be  sent  to  a 
particular  destination  named  by  the  vendee,  the  right  of  the  vendor 
to  stop  them  continues  until  they  arrive  at  that  place  of  destina- 
tion«  The  suggestion  that  the  time  or  mode  of  shipment  not  be- 
ing fixed  made  any  difference,  does  not  appear  to  have  occurred 
to  the  court;  and,  after  reviewing  the  cases,  it  is  added,  "the 
principle  to  be  deduced  from  these  cases  is,  that  the  transttus  is 
not  at  an  end  until  the  goods  have  reached  the  place  named  by 
the  buyer  to  the  seller  as  the  place  of  their  destination." 

It  is  difficult  to  perceive,  if  the  mere  fact  that  the  goods  are 
awaiting  the  directions  of  the  vendee,  as  to  the  time  or  mode  of 
conveyance,  affects  the  right  of  stoppage,  why  the  full  possession 
of  an  agent  clothed  with  authority  to  determine  in  future  where 
and  how  the  goods  shall  be  sent  should  not  have  the  same  effect. 
And  that  the  mere  fact  that  the  goods  await  the  vendee's  orders 
for  disposition  even,  (which  is  much  stronger  in  favor  of  the  vendee 
than  whei*e  the  orders  required  relate  only  to  the  time  or  mode  of 
shipment  to  the  vendee,)  does  not  defeat  the  vendor's  right,  is  held 
in  Tucker  v.  Humphrey,  where  the  uniform  course  of  business  of 
the  vendee  with  the  carrier  was,  that  the  latter  retained  goods  sent 
to  the  vendee  on  board  ship  or  on  his  wharf  until  the  vendee  sold 
them,  and  yet  they  were  stopped  on  board  the  ship  while  awaiting 
orders.  And  the  court  evidently  entertain  the  doctrine  that  where 
the  person  to  whose  possession  the  goods  have  come  is  acting 
merely  as  a  means  of  conveyance  to  or  on  account  of  the  vendee 
in  a  course  of  transit  towards  him,  the  right  of  stoppage  is  not 
lost     (4  Bing.  516.) 

Goods  in  the  hands  of  the  middleman  are,  in  one  sense,  always 
subject  to  the  orders  of  the  vendee,  as  well  before  as  after  arrival 
at  their  place  of  destination.  He  may  take  possession  of  the 
goods,  and  he  may,  if  he  please,  terminate  the  transportation  at  an 
intermediate  place ;  or  he  may  change  the  ultimate  destination. 
But  if,  in  fact,  he  has  done  neither,  and  the  goods  are  held  for  the 
mere  purpose  of  shipment  to  him,  it  is  not  apparent  that  the 
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existence  of  the  right  or  power  of  the  vendee  unexercised,  and  while 
the  purpose  to  ship  to  the  destination  named  to  the  vendor  oon- 
tinues,  ought  to  affect  the  right  of  the  latter.  And  that  such  right 
is  not  so  affected,  if  the  time  and  mode  of  shipment  be  in  the  dis- 
cretion of  the  agent  to  whose  care  the  goods  are  sent  by  the  vendor, 
appears  to  have  been  held  in  NichoUs  v.  Ze  Feuvre^  (2  Bing.  N.  G.  81,) 
and,  notwithstanding  the  qualifying  dictum  of  Chief-Jostice  Tindal, 
founded  on  Dixon  v.  Baldwin^  the  case  oi  Jackson  v.  Nichol^  (5  Bing. 
N.  0.  608,)  seems  even  stronger  to  this  effect 

The  question  before  us,  then,  becomes  an  exceedingly  narrow 
one ;  goods  are  purchased  for  a  specified  destination,  named  to  the 
vendors  at  the  time  of  the  purchase,  and  that  destination  is  the 
place  of  business  of  the  vendees.  For  the  single  purpose  of  beiog 
shipped  to  that  destination  the  vendors  send  the  goods  to  the 
vendees'  shipping  agents,  who,  during  a  long  course  of  dealing; 
had  been  in  the  habit  of  receiving  and  forwarding  goods  to  the 
vendees.  The  destination  remains  unchanged.  The  vendees  nol 
only  do  nothing  to  change  the  condition  or  destination  of  the 
goods,  but  their  very  purpose  for  which  the  goods  were  bought 
remains  unaltered.  The  goods  have  neither  become  the  subject 
of  any  new  adventure  by  the  vendees  nor  the  basis  of  any  new 
credit  with  third  persons.  K  such  shipping  agents  were  clothed 
with  a  general  discretion  as  to  the  time  and  mode  of  shipment^  the 
right  of  stoppage  in  transitu  would  continue  until  and  after  sod 
shipment.  Does  the  fact  that,  as  respects  the  time  of  shipmeDt^ 
(for  that  appears  to  have  been  all  that  was  left  for  the  orders  of  the 
vendees,  as  the  parties  contemplated  and  treated  the  present  trsos- 
action,)  the  agents  were  to  await  the  orders  of  the  vendee,  defeat 
the  right? 

Chief-Justice  Tindal,  in  the  case  last  above  cited,  remarks,  as  the 
doctrine  of  Diocon  v.  Baldwin^  that  "  if  the  goods  had  been  ddir- 
ered  to  an  agent  of  the  vendee  to  remain  till  he  received  orders 
for  their  ulterior  destination,  the  right  to  stop  would  have  been  at 
an  end."  The  case  of  Diocon  v.  BaMwin  has  been  already  noticed 
above,  and  it  may  be  added  of  this  remark,  that  if  "orders  for 
their  ulterior  destination"  is  taken  to  mean,  for  disposal  as  the 
vendees  might  order,  then  the  dictum  does  not  bear  upon  the 
question  above  stated.  In  such  case  it  could  not  be  said  that  tbej 
were  purchased  or  delivered  by  the  vendors  Ifor  aPJ  other  desti- 
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Bation.  It  must)  however,  be  conceded  that  the  language  of  the 
court  in  the  modern  English  cases  go  very  far  to  sustain  an  affirm- 
ative answer  to  the  question  above  proposed,  and  yet  no  one  of 
the  cases  themselves  necessarily  involves  such  an  ajoswer. 

The  three  recent  cases,  much  insisted  upon  by  the  defendants' 
counsel,  are  Dodson  v.  Werdvxyrth^  (4  Man.  k  Gr.  1080,)  WerUworih 
V.  OuthwaUe^  (10  Mees.  &  Wels.  486,)  and  Valpy  v.  GUbsorij  (4  Man. 
Gr.  &  Scott,  887). 

In  the  first  of  these  cases  it  was  held,  that  when  goods  arrived 
at  the  place  designated  in  the  bill  of  lading,  and  were  delivered  by 
the  carrier  to  the  warehouseman,  a  third  party  who  was  in  the 
habit  of  receiving  goods  for  the  vendee,  and  holding,  at  his  risk, 
without  charge,  till  fetched  away  by  the  vendee  or  delivered  to 
others  upon  the  vendee's  orders,  the  vendor's  right  of  stoppage 
ceased  on  such  delivery  to  the  warehouseman. 

In  this  case,  the  goods  reached  the  destination  to  which  they 
were  ordered  at  the  time  of  the  purchase,  and  no  other  destination 
appears  to  have  been  named  to  the  vendor,  or  to  have  been  con- 
templated by  him.  The  course  of  business  proved  did  not  indi- 
cate that  the  goods  were  to  be  forwarded  any  further ;  the  ware- 
houseman held  subject  to  the  orders  of  the  vendee  as  to  delivery 
to  any  persons  whom  he  might  designate;  under  the  circum- 
stances, the  court  regard  the  usage  of  the  vendee  as  making  the 
warehouse  his  own,  and  delivery  there,  therefore,  as  effectual  as 
if  the  delivery  had  been  in  his  own  warehouse.  The  court  regard 
the  case  as  falling  within  the  principle  of  Dixon  v.  Baldwin^  already 
commented  upon.  In  Wentvxyrtk  v.  OiUhuxiiie,  (10  Mees.  &  Wels. 
436,)  the  facts  were  substantially  the  same  as  in  Dodson  v.  Went- 
worthy  with  the  additional  circumstance  that  the  vendee  had 
actually  taken  away  a  portion  of  the  goods. 

The  case  of  Vaipy  v.  Qibson  is,  in  some  of  its  features,  very 
nearly  identical  with  that  now  under  consideration ;  some  grounds 
of  discrimination  may  be  stated,  though  it  cannot  be  denied  that 
the  opinion  expressed  by  the  court  is  adverse  to  the  claim  of  the 
present  plaintiff.  They  seem  inclined  to  hold,  that  if  the  agent  to 
whose  hands  the  goods  come  cannot  forward  without  further  di- 
rections from  the  vendee,  the  transttus  is  at  an  end  when  the  goods 
are  received  by  him,  although  purchased  for  another  destination 
^nd  expressly  forwarded  by  the  agent  to  be  shipped. 
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In  that  case,  however,  goods  were  purchased  by  Brown,  living 
in  Birmingham,  for  the  Valparaiso  market,  and  the  vendors,  in 
accordance  with  Brown's  directions,  sent  the  goods  to  L.  H.  &  Ca 
of  Liverpool,  and  on  the  same  day  advised  L.  BL  &  Co.  that  they 
were  for  shipment  to  Valparaiso,  and  requested  them  to  put  cer- 
tain patterns  on  board  with  the  goods,  and  "  see  that  they  are  prop- 
erly directed  as  Mr.  Brown  of  Birmingham  may  direct  the  same 
to  be  shipped." 

Had  the  case  stopped  here,  it  would  have  differed  very  slightly 
fix)m  the  present  The  only  variation  being,  that  in  this  case  the 
goods  were  on  their  way  to  the  vendee,  while  in  that^  they  were 
on  their  way  from  the  vendee  to  a  foreign  market.  And  the 
court  clearly  intimate  the  opinion,  that  upon  these  £Etcts  alone  the 
transittis  ended  when  the  goods  were  received  by  L.  E.  &  Co.,  the 
shipping  agents. 

But  the  further  facts  in  that  case,  upon  which,  in  connection 
with  those  stated,  the  decision  was  really  based,  create  a  most 
material  difference,  and  bring  the  decision  upon  the  ground  of  an 
actual  exercise  of  authority  over  the  goods  by  the  vendee,  and, 
hke  many  of  the  previous  cases  of  that  description,  does  not  at  all 
conflict  with  the  plaintiffs'  claim  here.  After  the  goods  had  been 
put  on  board  ship,  another  agent  of  the  vendee  (acting,  as  the 
court  assume,  under  his  authority)  caused  them  to  be  re-landed 
and  sent  back  to  the  vendors  to  be  re-packed.  This  was  deemed 
by  the  court  an  actual  dealing  with  the  goods  as  owner ;  it  diveited 
them,  for  the  time  being,  from  the  course  of  transportation,  and 
brought  the  transaction  within  the  ordinary  case  of  goods  sent  to 
a  packer's  for  re-packing,  as  in  Leeds  v.  Wright  and  ScoU  v.  P^ 
above  referred  to,  and  "this,"  the  court  say,  "would  certainly  put 
an  end  to  the  transitusj  even  if  it  had  not  been  determined,  as  we 
think  it  was,  by  the  original  delivery  to  L.  H.  &  Co." 

It  is  undoubtedly  true,  that  in  the  last  three  cases,  though  now 
of  them  necessarily  called  for  any  such  proposition,  the  court  seem 
not  only  to  adopt  the  language  of  Lord  Ellenborougb,  in  which 
he  deems  the  transitus  at  an  end  because  "  the  goods  had  so  far 
gotten  to  the  end  of  their  journey  that  they  waited  for  neworden 
from  the  purchaser  to  put  them  again  in  motion,  to  communicate 
to  them  another  substantive  destination,  without  which  ordeisther 
would  continue  stationary ;"  but  they  seem  to  sanction  the  even 
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more  restricted  rule,  that  if  any  further  orders  from  the  vendee 
are  necessary  to  put  the  goods  in  motion,  the  iransitus  is  at  an 
end,  although  the  actual  destination  named  to  the  vendor  remains 
unchanged,  and  the  agents  receive  the  goods  to  be  forwarded  to 
the  vendee  at  such  place,  and  for  no  other  purpose. 

As  already  remarked,  neither  Dixon  v.  Baldwin^  nor  either  of 
the  cases  referred  to,  called  for  any  such  narrow  limitation  upon 
the  vendor's  right  of  stoppage,  and  it  does  not  appear  called  for 
by  any  reason,  or  even  by  any  rule  of  convenience.  The  right 
in  question  is  constantly  called  an  equitable  one,  and  is  declared 
to  be  entitled  to  favor.  It  is  equitable,  because  a  condition  of 
things  has  arisen  not  contemplated  by  the  parties  dt  the  time  of 
the  purchase,  and  which,  if  anticipated,  would  have  prevented  a 
delivery  without  payment  The  vendee  has  not  paid  the  price, 
and,  therefore,  as  between  him  and  the  vendor,  the  equity  of  the 
latter  to  retain  the  goods  is  clear.  The  rights  or  equities  of  no 
third  persons  have  intervened.  Creditors  who  have  not  become 
such  upon  the  credit  of  the  goods,  nor  of  the  vendee's  possession, 
have  no  right  in  reason  or  equity  to  ask  that  the  goods  be  applied 
to  the  payment  of  their  debts;  no  one,  therefore,  is  prejudiced  by 
the  recognition  of  the  vendor's  right  It  is  sometimes  character- 
ized as  an  extension  of  the  vendor's  lien  upon  the  goods  for  the 
price  or  purchase-money.  It  is  not  apparent  that  the  circumstance 
that  the  goods  are  temporarily  stayed  in  their  actual  progress  to 
the  vendee  at  the  place  of  destination  in  &ct,  until  he  shall  give 
orders  as  to  the  mode  or  time  of  shipment,  upon  any  view  of  what 
is  equitable  between  vendor  and  vendee  should  affect  the  vendor's 
right;  and  as  to  third  persons,  the  circumstance  can  in  nowise 
affect  them. 

The  supposed  rule  concedes  that  if  the  shipping-agent  is  already 
clothed  with  authority  to  ship  when  the  goods  arrive,  then  his  pos- 
session is  to  be  deemed  a  part  of  the  transit  And  to  say  that, 
although  he  hold  for  that,  and  no  other  purpose,  and  does,  in  fact 
ship,  in  execution  of  the  declared  intent  expressed  to  the  vendor 
by  the  vendee,  the  vendor's  right  is  lost,  because  the  agent  was 
instructed  to  await  orders  touching  the  mode  or  time  of  shipment 
does  not  seem  to  "  regard  with  favor"  the  right  in  question,  but 
rather  to  restrict  that  right  withiji  limits  more  narrow  than  sensible 
or  juslv 
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If  Edwards,  Sandford  k  Co.,  the  agents  at  Liverpool,  had' been 
dothed  widi  a  discretionary  power  to  ship  the  goods  to  this  port 
by  any  vessel  they  might  think  proper  to  select,  but  drcumstanoeB 
oocurred  inducing  them  to  decline  acting  nnder  that  diacretioa, 
and  being  unwilling  to  make  a  selection,  they  had  written  to  the 
vendees  for  specific  instructions,  it  would  hardly  be  contended 
that  by  iJiis  act  c^  the  agent  the  transittis  was  tenninated,  and  yet^ 
in  the  case  supposed,  the  goods,  until  an  answer  was  received, 
would  have  been  awaiting  the  orders  of  the  vendees,  and  requiring 
such  orders  to  put  them  again  in  motion  in  exactly  the  same  sense 
as  in  the  actual  case  before  us. 

And  again,  if  the  goods  had  been  sent  to  Edwards,  Sandford  h 
Co.  precisely  as  tiiey  were,  in  fact,  save  only  that  the  orders  as  to 
the  time  and  mode  of  shipping  the  goods  to  New  York  which  thej 
were  directed  to  follow  were  to  come  from  the  vendee's  agent  to 
purchase  in  England  and  forward  to  this  port,  could  it  have  been 
said,  that  by  the  arrival  of  the  goods  in  Liverpool  for  shipment 
before  these  instructions  were  received  from  the  agent  the  transihis 
was  ended,  and  the  right  of  stoppage  gone  ?  And  yet,  looking  to 
the  actual  course  of  dealing,  and  the  intention  of  the  parties,  the 
case  stated  does  not  differ  in  principle  from  the  present  For,  al- 
though the  instructions  required  for  the  guidance  of  Edwards^ 
Sanford  k  Co.  were  to  come  from  J.  k  J.  Hall  of  Nottingham, 
yet,  in  giving  those  instructions,  they  acted  for  Hall  Brothers  of 
New  York  in  furtherance  of  the  original  design  and  purpoBe  for 
which  the  goods  were  bought,  and  to  carry  that  design  into  ex- 
ecution by  forwarding  the  goods  to  their  original  and  proper  des- 
tination. 

And,  although  it  may  be  conceded  that  John  Hall  at  Notting- 
ham, being  a  partner,  had  legal  power  even  to  change  the  destin-; 
ation  of  the  goods,  he  not  only  did  not  do,  nor  attempt  to  do  thi% 
but  his  doing  so  would  have  been  a  departure  from  the  under- 
standing and  arrangement  by  which  the  goods  ^ere,  in  fiict^ 
bought  for  the  New  York  house,  and  it  may  be  even  a  violation 
of  duty  to  his  partner  in  New  York,  and  the  reference  to  him  tor 
instructions,  and  the  instructions  he  gave  were,  therefore,  only  in 
aid  of  the  original  design  to  forward  to  the  New  York  firm,  in 
respect  to  whom,  in  giving  the  instniotioiis,  he  may  properiy  be 
regarded  as  their  agent  only. 
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It  has  sometimes  been  said,  in  relation  to  this  subject,  that  each 
case  must  depend  upon  its  own  peculiar  circumstances,  and  in- 
volves the  inquiry  what  was  the  intent  of  the  parties  and  whether 
the  vendor  contemplated  any  further  actual  reduction  of  the  goods 
by  the  vendee  to  his  own  possession,  and  by  this  view  many  of 
the  above  cases  may  be  disposed  of,  where  it  appears  that  the 
agent  held  not  for  transmission  to  the  vendee  but  for  shipment 
from  him,  or  generally  for  disposal  as  the  vendee  might  direct; 
and,  notwithstanding  the  language  used  in  the  recent  English 
cases,  and  applied  to  a  state  of  facts  in  material  particulars  dif- 
ferent from  the  case  before  us,  it  is  by  no  means  clear  that  they 
would  hold  that  the  possession  of  the  agents  in  the  circumstances 
of  this  case  terminated  the  transiius  at  Liverpool. 

Delivery  to  the  vendees,  and  at  New  York — ^named  to  the 
vendors  at  the  time  of  the  purchase — ^was  in  contemplation  of  the 
parties  from  the  outset.  That  destination  was  impressed  upon  the 
goods  in  the  very  act  of  manufacturing.  That  destination  was 
constantly  the  intent  of  the  vendees.  The  agents  at  Liverpool 
held  them  only  in  furtherance  of  that  design,  and  made  the  ship- 
ment in  order  to  its  accomplishment. 

I^  therefore,  we  had  only  the  English  cases  to  guide  us  to  a 
proper  determination  of  ilA  cause,  there  are  strong  reasons  for 
holding  that  the  more  liberal  views  found  in  the  earlier  cases 
should  determine  the  case  favorably  to  the  plaintiflfe'  claim.  If  it 
were  otherwise,  it  should  be  remembered  that  the  most  recent 
cases  are  only  binding  upon  us  so  far  as  we  are  satisfied  that  they 
truly  exhibit  the  law  as  it  was  when  English  authorities  ceased  to 
be  binding  in  this  country. 

Our  attention  is  called  to  the  very  recent  case  otBiiggs  v.  Barry ^ 
in  the  United  States  Circuit  Court  for  the  district  of  Massachusetts,  .^ 
etc.,  (2  Curtis,  C.  C.  R  g®,)  of  which  it  is  stated  by  counsel  that  ^ 
the  facts  disclosed  by  the  evidence  were  identical  with  the  present 
case  so  far  as  the  plaintiffs'  right  to  stop  the  goods  for  non-payment 
of  the  price  was  involved,  and  in  which  Mr.  Justice  Curtis  held 
that  the  traTisitus  was  at  an  end  when  the  goods  were  received  by 
Edwards,  Sandford  A;  Co.  in  Liverpool.  The  case,  as  reported,  does 
not  show  that  the  goods  were,  in  that  case,  ordered  for  the  Boston 
market,  nor  that  Boston  was  at  all  named  to  the  vendors  as  their 
destination,  nor  that  the  goods  were  sent  to  Edwards,  Sandford  & 
D._VL  40 
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Co.  for  shipment  to  Boston,  awaiting  only  orders  respecting  the 
time  or  mode  of  shipment  On  the  contrary,  the  charge  of  the 
court  to  the  jury  seems  to  imply  that  the  goods  were  sent  to  Ed- 
wards, Sandford  &  Co.  "  to  await  orders  respecting  their  destina- 
tion." But  if  a  more  full  detail  of  the  facts  proved  would  show  a 
more  precise  correspondence,  then  we  feel  constrained  to  differ 
jfrom  the  conclusion  reached  by  the  learned  Justice  of  the  Circuit 
Court.  His  opinion  is  briefly  placed  upon  the  authority  of  Valpi/ 
V.  Oibsan,  above  referred  to,  and  although  it  would  be  matter  of 
regret  if  in  the  two  chief  commercial  states  of  the  union  a  con- 
flicting rule  should  prevail  upon  this  subject,  the  views  above  ex- 
pressed, even  without  the  decisions  in  our  own  state,  to  be  presently 
noticed,  which  are  binding  upon  us,  lead  us  to  the  opposite  con- 
clusion. 

We  are  not,  however,  without  the  aid  of  decisions  in  this 
country.  It  will  suffice  to  notice  those  in  our  own  state,  bearing 
directly  on  the  subject,  and  it  will  be  seen  that  some  of  the  recent 
English  cases,  so  far  as  they  conflict  with  the  plaintiflfe*  claim,  are 
directly  contrary  to  our  own. 

In  Buckley  v.  Fumiss,  (17  Wend.  504 ;  S.  C.  15  Wend.  187,)  it 
appeared  that  the  vendor,  at  Troy,  received  an  order  for  iron  from 
the  vendee,  residing  at  Malone,  whiob,  in  accordance  with  the 
direction  contained  in  a  former  order,  was  forwarded  to  the  care 
of  one  Green,  at  Plattsburg,  at  whose  warehouse  it  was  received 
and  deposited,  and  it  there  remained  until  the  vendee  sent  his  own 
carrier  to  Plattsburg  for  the  iron,  and  it  was  delivered  from  the 
warehouse  to  him,  a  portion  of  the  goods  were  actually  carried 
and  delivered  to  the  vendee.  Before  the  carrier  reached  Malone 
with  the  residue  of  the  goods  they  were  attached  by  a  creditor  of 
the  vendee,  anfi  were  thereby  detained,  and  the  vendor,  in  exercise 
^  of  the  right  of  stoppage  in  transitu^  cl^ftned  such  residue  of  the 
goods,  and  his  claim  was  sustained  by  th\  court 

In  Hitchcock  V.  Covill,  (20  Wend.  167 ;  S.  C.  in  Error,  23  Wend. 
611,)  the  vendor  in  New  York  sold  goods  to  a  vendee  residing  in 
Willardsburg,  Pa.,  and,  by  the  vendee's  direction,  forwarded  the 
goods  to  Havana,  where  they  were  deposited  in  a  warehouse. 
There  being  no  forwarding  line  at  that  point,  the  course  of  busi- 
ness was  to  deposit  goods  in  warehouse,  and  the  warehouseman 
kept  them  until  called  for  or  ordered  on  by  the  owners.    By  these 
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facts  a  state  of  things  strikingly  like  those  before  us  was  estab- 
lished. The  goods  were  in  the  possession  of  a  warehouseman, 
entirely  subject  to  the  orders  of  the  vendee.  The  goods  "  had  so 
fiff  gotten  to  the  end  of  their  journey  that  they  waited  for  new 
orders  from  the  purchaser  to  put  them  again  in  motion,  without 
which  orders  they  would  continue  stationary." 

Upon  the  authority  of  Dixon  v.  Baldwin^  and  some  of  the  other 
cases  above  referred  to,  the  Supreme  Court  were  inclined  to  the 
opinion  that  the  iransiius  was  at  an  end  when  the  goods  were  re- 
ceived by  the  warehouseman ;  and  when  another  fact  was  taken 
into  view,  which  also  appeared  in  the  case,  there  was  said  to  be  no 
doubt  about  it  The  additional  fact  was  this,  that  after  the  arrival 
of  the  goods  at  the  warehouse  the  vendee  came  in  person  to 
Havana,  with  his  team,  to  take  the  goods  to  his  residence,  and,  as 
the  court  suggest,  would  have  taken  them  into  his  actual  posses- 
sion, but  finding  that  one  of  his  creditors  had  caused  an  execution 
to  be  levied  on  the  goods,  left  them  there.  In  the  court  of  errors, 
however,  the  decision  of  the  case  is  put  exclusively  upon  the 
ground  that,  notwithstanding  all  the  facts  stated,  the  iransiius  was 
not  at  an  end.  The  goods  being,  in  fact,  in  course  of  transporta- 
tion to  the  vendee,  the  circumstance  that  they  remained  with  the 
warehouseman,  subject  to  the  vendee's  orders,  and  that  they 
waited  for  such  ordera  to  put  them  again  in  motion,  was  held  not 
to  defeat  the  vendor's  right  to  stop  the  goods. 

In  the  present  case,  therefore,  it  must  be  held,  that  the  plaintiflfe' 
right  to  stop  the  goods  did  not  end  on  the  arrival  of  the  goods  at 
Liverpool. 

•  It  is  next  insisted  that  the  goods  having  arrived  at  the  port  of 
New  York,  and  having  been  assigned  by  the  vendees  to  the  de- 
fendants for  the  benefit  of  creditors,  and  having  been  by  the 
defendants  entered  at  the  custom  house,  before  notice  to  the  de- 
fendants of  the  plaintifis'  claim,  the  iransiius  was  at  an  end  and 
the  right  of  stoppage  lost. 

In  relation  to  the  effect  of  the  assignment  by  the  insolvent 
vendees  to  trustees  for  the  payment  of  debts,  it  will  suffice  to 
say,  that  the  defendants  are  not  bcma  fide  purchasers  for  value. 
In  very  many  of  the  English  cases  above  referred  to,  in  which 
the  right  of  the  vendees  to  stop  the  goods  was  sustained,  the  claim 
was  resisted  by  assignees  in  bankruptqr,  who  were  deemed  in  no 
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better  condition  than  the  vendee  himself  in  this  respect  And  in 
Buckley  v.  Fumiss,  above  cited,  the  fact  appeared,  that  previous 
to  the  exercise  of  the  right  of  stoppage,  the  vendee  had  assigned 
his  property  to  the  defendant  and  other  creditors,  and  yet  it  was 
held  that  this  did  not  affect  the  vendee's  right  So  also  in  some 
of  the  English  cases,  and  in  Buckley  v.  Fumiss,  the  property  had 
been  attached ;  and  in  Hitchcock  v.  Graves  an  execution  had  he&i 
levied  thereon  at  the  suit  of  a  creditor  of  the  vendee.  This,  how- 
ever, was  not  deemed  to  make  any  difference. 

As  to  the  effect  of  the  defendants'  entry  of  the  goods  at  ths 
custom  house,  the  case  of  Norlhey  v.  FidoL,  (2  Esp.  240,)  shows 
that  this  would  not  defeat  the  right  in  England,  if  removal  to  the 
king's  stores  be  tantamount  to  an  entry  at  the  custom  house  in 
this  country.  The  case  submitted  does  not  distinctly  show 
whether  the  defendants'  entry  was  before  or  after  the  plaintiff's 
demand  of  the  goods  from  the  carrier  and  ofKcers  on  board  the 
ship,  but  only  that  it  was  done  before  the  defendants  were  notifiel 

Be  this  as  it  may,  the  case  oi  MoUram  v.  Beyer,  in  the  court  of 
errors,  (6  Denio,  629,)  is  conclusive  upon  us  on  this  questioD. 
That  case  was,  in  the  &ct,  that  the  vendee  had  not  only  enteral 
the  goods,  but  had  received  the  bill  of  lading  from  the  carrier  and 
had  paid  the  freight ;  stronger  than  the  present  in  the  defendants' 
favor.  And  in  the  court  below,  such  entry  and  the  payment  of 
freight  were  deemed  such  acts  of  ownership  and  termination  of 
the  carrier's  title  to  retain  as  put  an  end  to  the  transtttis.  (2  Ug- 
Obs.  25 ;  1  Denio,  488.)  But  the  Court  of  Appeals,  although 
they  af&rmed  the  judgment  on  the  ground  that  the  vendor's  right 
was  not  properly  exercised,  held,  so  far  as  we  can  learn  from  the 
opinions  delivered,  that  the  transitus  was  not  at  an  end,  and  that 
the  right  might  have  been  asserted  and  maintained,  had  the  proper 
daim  been  made  on  the  carrier. 

The  plaintiff  should  have  judgment  upon  the  verdict 
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Mart  Ann  Graham  v.  Owen  Dunniqan. 

Although  a  defeodant  whose  answer  is  demurred  to,  may,  as  a  general  rule,  assail 
the  complaint  as  not  containing  facts  sufficient  to  constitute  a  cause  of  action, 
it  is  doubtful,  whether  the  rule  applies  where  the  demurrer  is  merely  to  a 
eoanter-elaim,  which,  although  oontaioed  in  the  answer,  forms  no  part  of  th« 
defence  that  the  answer  sets  u^ 

Where  a  tenant  in  dower,  to  whom,  as  such,  certain  apartments  in  a  dwelling- 
house  have  been  assigned,  has  been  compelled  for  the  protection  of  her  life 
estate,  to  pay  the  tazes  on  the  whole  building,  she  is  entitled  to  recover  against 
the  tenant  occupying  the  rest  of  the  house  such  an  amount  of  the  taxes  so  paid 
as  may  be  justly  apportioned  to  that  part  of  the  building  that  such  tenant 
occupiea 

There  is  no  force  in  the  objection,  that  there  is  no  contract  by  the  defendant  to  pay 
the  sum  demanded.  This  law  implies  a  contraet  by  the  defendant  to  repay  his 
just  proportion  of  the  taxes,  as  so  much  money  paid  for  his  use^ 

The  court  held  the  counter-claim  to  be  bad,  for  reasons  applicable  only  to  th« 
special  circumstances  of  the  case. 

Judgment  suptaining  demuiTer  to  counter-claim  affirmed  with  costs. 

(Before  HomcAN,  Slosson,  and  Woodruff,  J.J.) 
Heard,  January;  decided,  March,  1867. 

Appeal  by  defendant,  from  a  judgment  at  Special  Term  for 
plaintiff  upon  her  demurrer  to  a  counter-claim,  set  up  in  the  de- 
fendant's answer. 

H,  Brewster^  for  defendant;,  appellant 

W.  Q.  Brovm^  for  plainti£^  respondent 

By  the  Court.  Woodeuff,  J. — On  the  argument  of  the  ap- 
peal herein,  it  was  urged  on  behalf  of  the  appellant,  that  whether 
the  counter-claim  demurred  to  is  sufficient  as  set  out  in  the  an- 
swer or  not,  the  defendant  is  entitled  to  judgment  upon  the  de- 
murrer, on  the  former  and  familiar  rule,  that  on  a  demurrer  to 
the  defendant's  pleading,  he  is  at  liberty  to  go  back  to  a  previous 
pleading  of  the  plaintiff,  and  if  that  be  bad,  he  is  entitled  to  judg- 
ment^ although  his  own  pleading  be  also  defective,  and  that  a  bad 
plea  is  good  enough  in  response  to  a  bad  declaration ;  he  there- 
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fore  insiBts  that  the  complaint  herein  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

Whether  the  rule  referred  to  can  avail  the  defendant  in  any  case 
it  is  unnecessary  to  say.  Many  defects  in  a  complaint,  if  not  in- 
sisted upon  by  demurrer  to  the  complaint  itself,  are  waived  for 
all  purposes.  But  it  is  provided  expressly,  that  if  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  that 
defect  is  not  waived  though  not  insisted  upon  by  way  of  demurrer. 
If  we  did  not  think  it  quite  clear  that  the  objection  itself  is  with- 
out foundation,  we  might  deem  it  material  to  inquire  in  what 
manner  and  in  what  stage  of  the  action  it  should  be  taken  advan- 
tage of,  and  whether  it  could  be  urged  to  defeat  the  phdntififs  de- 
murrer to  the  defendant's  counter-claim,  but  we  prefer  to  content 
ourselves  with  the  conviction  that  the  complaint  is  not  liable  to 
the  objection. 

The  complaint  shows  that  the  defendant,  on  or  about  the  25th 
of  April,  1852,  became  the  owner  in  fee  of  a  certain  house  and 
lot,  certain  apartments  in  which  had  been  adjudged  and  set  off 
to  the  plaintiff  in  December,  1851,  as  and  for  her  dower  in  the 
premises ;  and  that  the  plaintiff,  for  the  protection  of  her  life  estate 
in  those  apartments,  has  been  compelled  to  pay  the  whole  of  the 
taxes,  etc.,  on  the  said  house  and  lot  since  the  said  25th  day  of 
April,  1852,  while  the  defendant  has  been  in  the  possession  of 
the  ^residue  of  the  premises,  and  in  the  receipt  of  the  rents  and 
profits  thereof. 

There  is  no  doubt,  that  upon  these  facts,  a  cause  of  action  has 
arisen  in  fevor  of  the  plaintiff  for  the  reimbursement  to  her  of  so 
much  of  such  taxes,  etc.,  as  is  properly  to  be  apportioned  to  that 
portion  of  the  premises  in  the  defendant's  possession.  The  plain- 
tiff has  paid  money  for  the  use  of  the  defendant  She  was  com- 
pelled to  pay  it  for  the  protection  of  her  own  life  estate  in  the 
portion  of  the  house  which  she  occupied. 

The  ground  of  olyection  stated  by  the  defendant's  counsel,  isj 
that  the  complaint  shows  no  contract  by  the  defendant  to  pay,  and 
no  breach  of  any  contract  The  answer  to  this  is,  that  in  such 
case  the  law  implies  a  contract  by  the  defendant  to  p^y  his  just 
proportion.  Here  is  a  contract  as  truly  as  in  other  cases  where 
one  pays  money  for  the  use  of  another  by  his  request 

It  is  further  insisted,  that  the  complaint  does  not  state  what 
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portion  of  the  premises  are  in  the  defendant's  possession,  nor  that 
any  specified  portion  is  in  his  possession. 

To  this  the  reply  is  obvious.  The  complaint  does  state  that  the 
fair  and  equitable  portion  of  the  taxes,  etc.,  properly  chargeable 
upon  the  defendant's  portion  of  the  premises  is  $200.  If  the  de- 
fendant desired  that  the  complaint  be  made  more  definite  and  cer- 
tain, he  should  have  applied  by  motion.  The  substantive  ground 
of  the  plaintiff's  claim,  and  the  facts  which  show  her  title  are 
averred,  and  whether  the  complaint  be  regarded  as  seeking  an  ap- 
portionment of  the  taxes  and  a  judgment  that  the  defendant  re- 
imburse to  her  his  just  proportion,  or  as  in  the  nature  of  a  decla- 
ration for  money  paid  to  the  defendant's  use,  the  essential  facts  to 
constitute  a  cause  of  action  are  stated. 

The  demurrer  to  the  defendant's  counter-claim  rests  upon  its  al- 
leged insufiiciency,  and  in  considering  it,  we  must  take  the  facts 
alleged  in  the  complaint,  or,  at  all  events,  those  which  are  not  in- 
consistent with  the  averments  in  the  counter-claim'  as  admitted, 
and  the  counter-claim  under  those  admissions  stands  thus : — 

The  husband  of  the  plaintiff  died,  seized  of  the  premises,  (in- 
cluding the  house  and  lot,  before  rented,  and  the  adjoining  house,) 
on  the  11th  day  of  May,  1848.  On  the  20th  of  June,  1851,  one 
Charles  Sterling  was,  by  an  order  of  this  court,  appointed  receiver 
of  the  rents  and  profits  of  all  the  property  and  premises  in  the 
complaint  described,  and  the  order  for  his  appointment  directed 
him  to  pay  the  taxes,  assessments,  and  interest  on  certain  mort- 
gages upon  the  premises,  and  certain  other  costs,  charges,  and 
annual  expenses. 

On  or  about  the  26th  of  December,  1851,  the  plaintiff's  dower 
was  set  off  to  her,  by  assigning  to  her  use  a  part  of  the  comer 
house  and  lot 

At  some  time  prior  to  April  26th,  1851,  the  heirs-at-law  con- 
yeyed  the  property  to  one  James  Linden,  and  on  that  day  he  con- 
veyed all  his  right,  title,  and  interest  therein  to  the  defendant,  and 
she  has  paid  all  the  taxes,  etc.,  on  the  comer  house  and  lot  since 
that  time. 

The  defendant  alleges  that  the  plaintiff  paid  no  rent  to  the  re- 
ceiver, and  that  such  receiver  was  compelled  to  pay  taxes,  etc.,  on 
the  comer  house  out  of  the  rents  collected  by  him  "  put  of  other 
property  belonging  to  the  defendant,"  when  the  defendant  was 
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reoeiyiDg  the  rents  and  profits  of  the  comer  house  and  paid  no 
taxes,  etc.,  thereon.  That  the  sums  so  paid  by  the  receiver  amount 
to  $200,  which,  it  is  added,  "  the  plaintiff  owes  the  defendant  in 
his  own  right  as  the  owner  in  fee  of  property,  and  assignee  of 
James  Linden  the  former  owner  of  the  premises,  described  in  tbe 
complaint  herein,  the  same  has  been  assigned  to  the  defendant  by 
the  said  Linden  for  a  valuable  consideration  duly  paid,  etc 

We  might  dispose  of  the  demurrer  to  this  counter-claim  by  say- 
ing, that  we  fully  concur  in  the  opinion  given  by  Mr.  Jxistice  Bos- 
worthf  on  sustaining  the  demurrer  at  Special  Term.  We  may, 
however,  add,  it  in  nowise  appears  in  what  suit  the  receiver  was 
appointed,  nor  who  were  the  parties  thereto.  If  it  be  true  tliat 
the  order  appointing  the  receiver  directed  him  to  ooUect  the  rents 
of  the  premises  and  pay  the  taxes,  etc.,  which  he  paid,  we  must 
assume  that  the  order  was  rightly  made,  and  that  it  was  based 
upon  equities  existing  between  the  parties  to  the  suit,  whoeyer 
they  were,  which  made  it  proper  that  he  should  pay  such  taxe^ 
etc.,  out  of  the  rents  collected. 

If  the  receiver  collected  rents  from  property  not  embraced  in 
the  order,  and  if  that  is  what  the  defendant  means  by  *^  other 
property  of  the  defendant,"  the  receiver  is  responsible,  and  the 
defendant  should  seek  redress  from  him. 

It  does  not  appear  that  when  the  receiver  collected  the  rente 
and  paid  the  taxes,  either  James  Linden  or  the  defendant  had  any 
interest  in  the  premises  described  in  the  complaint,  and  if  not^ 
they  had  no  interest  in  the  rents  collected  therefrom.  It  in  no- 
wise appears  that  the  plaintiff  was  liable  to  pay  rent  to  the  recdver 
for  the  premises  assigned  to  her  for  her  dower. 

It  does  not  appear  that  prior  to  the  assignment  of  her  dower 
she  occupied  the  comer  house,  and  if  she  did,  the  adjustment  of 
the  taxes,  etc.,  was,  for  aught  that  appears,  a  matter  between  her 
and  the  heirs-at-Iaw,  with  which  neither  Linden  nor  the  defend- 
ant had  any  concern. 

And  we  must,  moreover,  assume  that  the  powers  and  datses  of 
the  receiver,  and  his  acts  in  his  receivership,  were  under  the  direc- 
tion of  the  court,  and  that  all  the  rights  and  equities  of  tiie  per- 
ties  affected  thereby  were  properly  adjusted  and  determined  by 
the  court  in  the  suit  in  which  he  was  appointed*    If  he  madeaay 
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misappropriation  of  moneys  received  by  him,  the  party  who  was 
injured  should  seek  redress  from  him. 

If  we  could  find,  in  the  facts  alleged,  any  ground  for  a  claim  in 
&yor  of  James  Linden,  it  would  at  least  be  doubtful  whether  there 
is  any  sufficient  averment  of  an  assignment  of  such  claim  to  the 
defendant.  The  words,  "  the  same  has  been  assigned  to  the  de- 
fendant," etc.,  in  the  connection  in  which  they  stand,  seem  rather 
to  refer  to  the  premises  than  to  any  such  claim  for  money  due 
Linden. 

It  may  not  be  difficult  to  point  out  other  defects  in  the  supposed 
oounter-daim,  but  enough  have  been  suggested  to  warrant  the  con- 
dufiion,  that  the  order  appealed  from  must  be  affirmed,  with  costs. 


Catharinb  W.  Johnson,  executrix  v.  The  Hudson  Rtver 

R  R  Co. 

Although,  as  a  general  rule,  **  ordinary  prudence'*  is  all  that  can  be  exacted  from  a 
lailroad  company  in  respect  to  passengers  on  the  same  road,  yet  the  rule  is  not 
to  be  understood  as  meaning  that  only  the  same  degree  of  care  is  to  be  required 
in  all  case& 

The  only  safe  interpretation  of  the  rule  is,  that  the  company  is  bound  to  use  a  degree 
of  care  and  vigilance,  to  prevent  accidents  and  injury  to  others,  whicli  is  pn^ 
portioned  to  the  dangerous  character  of  its  business,  and  of  the  mode  and  means 
of  conducting  itw 

The  true  rule  may,  therefore,  be  stated  in  these  words :  The  degree  of  vigilance 
vhich  the  law  exacts  in  its  requirement  of  ordinary  care,  varies  with  the  prob- 
able consequences  of  negligence,  and  also  with  the  command  of  means  to  avoid 
injuring  others  poeseesed  by  the  person  on  whom  the  obligation  is  imposed. 

MM,  that  applying  this  rule  to  the  facts  in  evidence  before  him,  the  Judge,  upon 
the  trial,  properly  instructed  the  jury  that,  considering  the  nature  of  the  busi- 
ness in  which  the  defendants  were  engaged,  and  the  hazards  attending  the  run- 
ning of  ears  In  the  streets  of  the  city,  particularly  on  a  dark  night,  they  were 
bound  to  use  the  utmost  care  and  diligence,  and  for  the  purpose  of  avoiding  ae* 
ddents  endangering  life,  were  bound  to  use  all  the  means  and  measures  of  pre- 
caution that  the  highest  prudence  would  suggest,  and  which  it  was  in  their 
power  to  employ,  and  that  if  the  use  of  bells  and  lights  upon  the  cars  was  a 
measure  by  which  disastrous  accidents  would  probably  be  avoided,  the  omission 
to  use  them,  if  proved  to  the  satiafiietion  of  the  jury,  was  culpable  negligence, 
and  it  was  for  the  jury  to  say  whether  to  this  negligence  the  fstal  accident  which 
had  given  rise  to  the  action  might  not  justly  be  imputed. 

Meld,  therefore,  that  applying  to  the  defendants  the  true  rule  of  ordinary  care,  the 
Judge,  nnder  the  oiroomstancce  detailed  in  the  case,  oonld  not  have  required 
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from  them  a  less  degree  of  diligence  and  prudence  than  that  which  he  laid  down 
as  the  measure  of  tlieir  obligation. 

The  defendants'  counsel  insisted  that  the  Judge  erred  in  leaving  the  jury  to  deter^ 
mine  whether  the  defendants  should  have  carried  lights  or  bells  instead  of  de- 
termining, as  a  question  of  law,  whether  such  use  of  lights  or  bells  was  eTifit^ 
from  the  defendants  in  the  exercise  of  ordinary  care. 

Meld,  that  there  was  no  error  on  the  part  of  the  Judge,  that  he  did  determine  the 
question  of  law,  namely,  that  the  prudence  exacted  of  the  defendants  was  that 
which,  in  view  of  the  hazardous  character  of  their  business,  would  tend  to 
diminish  the  danger  of  accidents,  and  that  he  properly  left  to  the  jury,  as  a 
question  of  fact,  whether  the  use  of  lights  or  bells  was  a  measure  of  that  char- 
acter. 

The  Judge  charged  the  jury,  that  the  deceased  person,  whose  death  was  attributed 
to  the  negligence  of  the  defendants,  was  bound  to  exercise  only  ordinary  care; 
'  and  he  defined  that  care  as  the  care  and  foresight  which  men  of  ordinary  pru- 
dence are  accustomed  to  employ,  and  which,  placed  in  like  circumstances^  they 
probably  would  have  employed. 

Held,  that  there  was  no  error  in  this  instruction  to  the  jary. 

Held,  that  the  Judge  properly  refused  to  charge  the  jury,  that  the  manner  in  which 
the  deceased  was  found  on  the  track  of  the  railway,  without  any  explanation  as 
to  how  he  got  there,  was  presumptive  evidence  of  negligence  on  his  part* 

It  appeared  on  the  trial  that  the  deceased  was  a  young  man,  between  the  ages  of 
thirty  and  forty,  and  in  good  health,  and  the  Judge  charged  the  jury,  that  the 
probable  continuance  of  his  life  was  at  least  twenty  yeara 

Seld,  that  the  expectation  of  life  is  a  known  scientific  fact,  to  which  a  Judge,  upon  the 
trial  of  a  cause,  has  the  same  right  to  advert  as  to  a  known  historical  fact>  and 
as  the  expectation  of  life  between  the  ages  of  thirty  and  forty  is  known  to  ex- 
ceed thirty  years,  there  was  no  error  in  the  charge  of  the  Judge. 

Judgment  for  plaintiff  affirmed,  with  costn 

(Before  Duxa,  Slosson,  and  Woodruff,  J.J.) 
November  20,  rB66 ;  March  21,  186*7. 

Appeal  by  defendants  from  a  judgment  at  Special  Tenn  in 
&yor  of  the  plaintiff  for  $4,456.18,  damages  and  costs. 

The  action  was  brought  by  the  plaintiff  as  executrix  of  the  last 
will,  etc.,  of  her  deceased  husband,  Peter  A.  Johnson,  and  the 
complaint  averred  that  his  death  was  occasioned  by  the  culpable 
negligence  of  the  defendants  or  their  servants,  and  demanded 
judgment  for  $5,000  as  the  pecuniary  loss  to  his  widow  and  chil- 
dren. 

The  answer  denied  the  negligence  imputed,  and  averred  that  the 
fatal  accident  was  solely  owing  to  the  negligence  of  the  deceased 
himself. 

The  cause  was  tried  before  Duer,  J.,  and  a  jury,  at  a  Trial  Term 
in  January,  1866. 


NEW  YORK— MARCH,  1857.  685 


Johoflon  y.  HndBon  River  R.  R.  Co. 


It  appeared  on  the  trial,  that  on  the  night  of  the  28th  of  August^ 
1868,  the  deceased  was  nin  over  by  a  freight  car  of  the  defendants' 
on  the  track  of  their  road  in  West  street  at  its  intersection  with 
Ghinsevoort  street,  in  the  city  of  New  York,  and  that  he  died 
shortly  thereafter,  solely  in  consequence  of  the  injuries  and  wounds 
which  he  then  received. 

It  also  appeared  that  the  night  was  very  dark,  and  it  was,  in 
effect,  determined  by  the  verdict  of  the  jury,  that  there  were  no 
bells  on  the  horses  nor  lights  on  the  car. 

It  is  needless  to  state  more  particularly  the  evidence  given  on 
the  trial,  or  any  of  the  exceptions  taken  in  its  progress,  since  the 
argument  at  General  Term  was  confined  entirely  to  the  exceptions 
that  were  taken  to  the  Judge's  charge. 

When  the  testimony  was  closed,  he  charged  the  jury  "  That 
there  were  two  questions  which  the  jury,  in  the  first  instance,  must 
consider,  and  both  of  which  must  be  determined  in  favor  of  the 
plaintiff  to  entitle  her  to  recover. 

These  were — 1st,  Whether  the  accident,  which  resulted  in  the 
death  of  thfe  deceased,  was  owing  to  the  negligence  of  the  defend- 
ants or  their  servants? — and,  2d,  Whether  there  was  any  negli- 
gence on  the  part  of  the  deceased  that  directly  contributed  to  the 
rccident?  If  both  these  questions  were  determined  in  favor  of 
the  plaintiff^  the  next  question  would  be  what  sum,  not  exceeding 
that  limited  by  the  statute  on  which  the  action  was  founded, 
ought  to  be  awarded  to  her  as  damages.  That  it  was  the  exclu- 
sive province  of  the  jury  to  decide  these  questions;  and  that  his 
duty  was  limited  to  a  statement  of  the  rules  of  law  by  which  their 
deliberations  ought  to  be  governed.  That  the  negligence  imputed 
to  the  defendants  was,  that  there  were  no  bells  on  the  horses  to 
warn  persons  of  the  approach  of  the  car,  and  no  lights  on  the  car 
to  enable  the  driver  to  see  the  track  in  front  of  his  horses ;  and 
that  he  was  driving  more  rapidly  than  was  consistent  with  ordinary 
prudence.  That  it  was  his,  the  Judge's,  duty  to  instruct  them, 
that  considering  the  nature  of  the  business  in  which  the  defend- 
ants were  engaged,  and  the  hazards  attending  the  running  of  cars 
in  the  streets  of  the  city,  and  particularly  on  a  dark  night,  they 
were  bound  to  exercise  the  utmost  care  and  diligence ;  and  for 
the  purpose  of  avoiding  accidents  endangering  property  and  life, 
were  bound  to  use  all  the  means  and  measures  of  precaution  that 
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the  highest  pradenoe  would  suggest,  and  which  it  was  in  their 
power  to  employ. 

To  which  opinion  and  proposition,  the  defendants,  by  their  oonn- 
sel,  did  then  and  there  except 

Hence,  if  the  use  of  bells  and  of  lights  was  a  measure  that  the 
prudence  and  foresight  they  were  bound  to  exerdse  ought  to  have 
suggested,  and  if  by  such  use  disastrous  accidents  would  probably 
be  avoided,  the  omission  to  use  them,  if  proved  to  the  satisSactian 
of  the  jury,  was  culpable  negligence ;  and  it  was  for  the  jury  to 
say,  whether  to  this  culpable  negligence  the  fatal  accident  that 
had  given  rise  to  the  action  might  not  justly  be  imputed. 

To  which  opinion  and  proposition,  the  defendants,  by  their  coun- 
sel, did  then  and  there  except 

That  it  appeared  to  him,  for  divers  reasons,  that  the  driver  of  a 
car  at  night  ought  to  be  enabled  to  see  whether  there  were  any 
obstacles  or  persons  on  the  track  in  front  of  him ;  and  if  the  light 
afforded  by  the  lamps  in  the  street  was  not  sufficient  for  that  pur* 
pose,  the  use  of  lamps  on  the  car  seemed  to  him  a  necessary  pre- 
caution. 

To  which  opinion  and  proposition,  the  defendants,  by  their  coun- 
sel, did  then  and  there  except 

It  was  not  to  be  supposed  that  the  driver  of  the  car  had  seen 
deceased  on  the  track,  and  had  wilfully  run  over  him. 

To  which  opinion  and  proposition,  the  defendants,  by  their  coun- 
sel, did  then  and  there  except 

It  was  more  probable,  that  fix>m  the  want  of  light  he  could  not 
see  in  front  of  his  horses ;  or,  if  there  was  sufficient  light,  that  his 
attention  was  directed  another  way ;  and,  upon  either  supposition, 
there  was  negligence,  to  which  the  accident  might  reasonably  be 
imputed. 

To  which  opinion  and  proposition,  the  defendants,  by  their  coun- 
sel, did  then  and  there  except. 

That  according  to  the  testimony  of  the  witnesses  of  the  plaintiff, 
there  were  neither  bells  on  the  horses,  nor  lights  on  the  car,  when 
the  accident  happened,  and  that  the  jury  had  a  right  to  take  into 
consideration  the  fact  that  none  of  the  servants  of  the  defendants 
who  were  on  the  car,  neither  the  conductor  nor  driver,  nor  brake- 
man,  had  been  called  as  witnesses  for  the  defence,  and  as  their 
absence  had  not  been  explained,  it  was  a  reasonable  presumption 


NEW  YORK— MARCH,  1857.  687 


Johnson  t.  Hudaon  River  R.  R.  Ca 


tliat^  if  called,  they  would  not  have  coatradicted  materially  the 
witnesses  of  the  plaintiff. 

To  which  opinion  and  proposition,  the  defendants,  by  their  coun- 
sel, did  then  and  there  except 

The  Judge  next  said,  that  although  the  jury  might  be  satisfied 
that  there  wajs  culpable  negligence  on  the  part  of  the  defendants, 
still  the  plaintiff  would  not  be  entitled  to  recover,  if  the  jury  be- 
lieved, from  the  evidence,  that  there  was  any  negligence  on  the 
part  of  the  deceased  that  directly  contributed  to  the  accident 
Certainly  he  would  not  have  been  killed  had  he  not  been  on  the 
track  of  the  railroad,  and  if  his  being  there,  as  seemed  to  be  con- 
tended, was  conclusive  proof  of  negligence,  there  was  an  end  to 
the  action.  He  certainly  had  not  seen  or  heard  the  approach  of 
the  car  in  time  to  make  his  escape,  and  if  this  fact  was  alone  suf- 
ficient to  bar  a  recovery,  no  action  like  the  present,  however  gross 
and  culpable  the  negligence  of  a  railroad  company,  could  ever  be 
maintained.  It  would  be  a  sufficient  answer  to  the  plaintiff  to  say 
the  deceased  was  on  the  track  of  the  road,  and,  therefore,  perished 
by  his  own  rashness  and  folly. 

To  which  opinion  and  proposition,  the  defendants,  by  their  coun- 
sel, did  then  and  there  except 

The  Judge  then  said  that,  in  his  opinion,  this  was  not  a  conclu- 
sion that  the  jury  were  bound  to  draw,  the  deceased  was  bound 
to  exercise  ordinary  prudence  and  no  more,  and  the  question  the 
jury  were  to  determine,  was  whether  it  appeared  from  the  evi- 
dence that  there  had  been  a  want  on  the  part  of  the  deceased  of 
that  care  and  foresight  that  men  of  ordinary  prudence  are  accus- 
tomed to  employ,  and  which,  placed  in  like  circumstances  with 
the  deceased,  they  probably  would  enjploy,  and  in  judging  of  the 
conduct  and  motives  of  the  deceased,  they  were  bound  to  con- 
sider all  the  circumstances  of  the  case  as  they  had  been  estab- 
lished by  the  evidence. 

To  which  part  of  said  charge,  the  defendants  then  and  there 
duly  excepted. 

The  defendants  specially  excepted  to  the  phrase,  ''this  was  not 
a  conclusion  the  jury  were  bound  to  draw." 

The  defendants  also  specially  excepted  to  the  instruction  that 
^'  the  deceased  was  bound  to  exercise  ordinary  prudence  and  no 
more,  and  the  question  the  jury  were  to  determine  was,  whether 
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it  appeared  from  the  evidence  that  there  had  been  a  want  on  the 
part  of  the  deceased  of  that  care  and  foresight,  that  men  of  or- 
dinary prudence  are  accustomed  to  employ,  and  which,  placed  in 
like  circumstances  with  the  deceased,  they  probably  would  em- 
ploy, and  in  judging  of  the  conduct  and  motives  of  the  deoeasedf 
they  were  bound  to  consider  all  the  circumstances  of  the  case  as 
they  had  been  established  by  the  evidence." 

1.  As  to  that  part  of  the  charge  relating  to  the  degree  of  pra- 
dence  the  deceased  was  bound  to  exercise. 

2.  As  to  that  part  of  the  charge  stating  the  question  the  juij 
were  to  determine,  and  the  question  submitted  to  the  jury. 

3.  Because,  if  otherwise  correct,  it  was  calculated  to  mislead 
the  jury.  First,  in  the  use  of  the  word  "  probably,"  and  second, 
in  the  use  of  the  words  "  placed  in  like  circumstances,"  which 
tended  to  make  intoxication,  or  sleep  of  the  deceased,  an  excuse 
for  the  waiit  of  care. 

The  Judge  then  stated  the  evidence  bearing  upon  this  branch 
of  the  cause. 

On  the  question  of  damages,  the  Judge  said,  that  if  the  jury 
should  be  of  opinion,  that  the  plaintiff  was  entitled  to  recover, 
they  could  give  no  other  or  greater  damages — ^not  exceeding 
$5000 — ^than  would  be  sufficient  to  compensate  the  pecuniary  loss 
which  the  widow  and  children  had  sustained  from  his  deaA. 
There  was  no  certain  mode  of  estimating  this  loss,  as  it  consisted 
entirely  in  a  deprivation  of  the  support  and  maintenance  which 
they  would  have  derived  from  him  had  he  continued  to  live^  and 
the  question  of  its  amount  was  therefore  one  not  of  positive  cal- 
culation, but  of  mere  probability.  The  deceased  was  a  young 
man,  in  good  health,  and  the  probable  continuance  of  his  life  was 
at  least  twenty  years. 

To  that  part  of  said  charge  which  speaks  of  the  probable  dura- 
tion of  the  life  of  the  deceased,  the  defendants  then  and  there 
duly  excepted. 

During  this  time  it  was  reasonable  to  believe  that  his  wife  and 
hi8  children,  during  their  minority,  would  have  been  supported 
by  him ;  and  the  jury  would,  therefore,  give  such  damages  as  in 
their  judgment  would  be  a  full  compensation  for  the  loss  of  this 
support,  and  no  more. 

The  said  defendants,  by  their  counsel,  asked  the  said  Justice  to 
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charge  the  jury,  that  the  £Eict  that  the  manner  in  which  the  de- 
ceased was  found  on  the  track,  without  any  explanation  as  to 
how  he  got  there,  was  prima  facie  evidence  of  negligence  on  his 
part  The  said  Justice  refused  so  to  charge,  and  to  such  refusal 
the  said  defendants,  by  their  counsel,  did  then  and  there  except. 

The  said  defendants,  by  their  counsel,  asked  the  said  Justice  to 
charge  the  jury,  that  the  defendants  were  not  bound  to  carry  bells 
on  their  horses  when  drawing  their  cars. 

The  said  Justice  refused  so  to  charge,  and  to  such  refusal  the 
said  defendants,  by  their  counsel,  did  then  and  there  except. 

The  defendants,  by  their  counsel,  fiirther  requested  the  said  Jus- 
tice to  charge  the  jury,  that  the  defendants  were  not  bound  to  carry 
lights  on  their  cars  when  being  drawn  by  their  horses  through  the 
streets.  The  said  Justice  refused  so  to  charge,  and  the  defend 
ants'  counsel  excepted  to  the  refusal. 

The  jury  found  a  verdict  for  the  plaintijOT,  and  assessed  her 
damages  at  $4000. 

FuUerton,  for  defendants,  appellants* 

J.  Morrison,  for  the  plaintiff. 

By  the  Court.  Slosson,  J. — ^On  the  28th  day  of  August, 
1868,  at  about  8  o'clock  in  the  evening,  the  deceased,  (Peter  A. 
Johnson,)  was  run  over  by  a  freight  car  of  the  defendants',  in 
West  street,  at  its  intersection  with  Gansevport  street,  and  killed. 

The  day  had  been  rainy,  and  the  evening  was  very  dark.  The 
verdict  of  the  jury  determines  that  there  were  no  bells  on  the 
horses  nor  lights  on  the  car. 

The  deceased  was  a  cartman,  and  was  on  his  return  home  in 
the  evening,  driving  up  on  the  east  side  of  the  track ;  a  sewer 
was  in  the  process  of  construction  through  Gansevoort  street,  it 
had  extended  across  the  track  in  West  street ;  but  at  the  time  of 
the  accident,  it  had  been  so  £ur  completed,  as  that  it  had  been 
arched  over  on  the  west  side  to  about  the  middle  of  the  track, 
while  on  the  east  side  it  was  open,  so  that  no  vehicle  going  north 
could  pass  on  that  side  beyond  the  south  line  of  Gansevoort  street^ 
at  which  point  there  was  a  mound  of  earth  and  some  barrels 
which  had  been  placed  there  to  prevent  any  attempt  at  a  passage. 
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A  temporary  bridge  had  been  thrown  across  the  aewer,  where  the 
rails  crossed  it,  to  enable  the  horses  attached  to  the  cars  to  pass 
over.  During  the  day  a  pole  was  placed  across  the  track  to  pre- 
vent carts  passing  over  the  bridge,  whieh  was  taken  down  wh^i 
the  cars  wero  to  pass,  and  appears  to  have  been  removed  alto- 
gether at  night.  On  the  west  side  of  the  track  carts  could  pass, 
according  to  some  of  the  witnesses^  to  some  little  distance  north 
of  the  sewer,  when  the  projection  of  a  pile  of  lumber  narrowed 
the  passage  to  nine  or  ten  feet,  and  just  beyond  this,  a  building 
used  as  a  corporation  office,  formed  another  projection,  so  as  to 
leave  between  it  and  the  track  only  four  feet  four  inches.  It  was 
shown  that  ordinary  carts  are  seven  and  a  half  feet  wide,  while 
dirt  carts  are  two  feet  narrower,  so  that  neither  description  of  cart 
could  pass  at  this  point  except  by  running  in  part  on  the  track 
itself.  This  corporation  office  was  nearly  opposite  the  north  side- 
walk of  Gansevoort  street,  and  at  the  same  point  there  was  a  pUe 
of  stones  and  dirt  from  a  foot  to  a  foot  and  a-half  in  height  One 
witness  says,  that  the  west  side  of  the  track,  by  which  I  under- 
stand him  to  mean  the  side  west  of  the  track,  ^'  was  impassable  on 
account  of  the  excavation,  the  dirt,  the  paving  stones,  and  the 
corporation  office." 

As  has  been  stated,  the  night  was  very  dark ;  the  sound  of  the 
rolling  of  the  car  was  obstructed  by  the  water  on  the  rails,  though 
the  clattering  of  the  horses'  feet  was  heard  half  a  block  oSj  and 
might  have  been  heard  farther,  a9  one  witneai  states,  by  one  in 
the  street 

The  deceased  appears  to  have  stopped  and  tied  his  horse  near 
the  embankment,  on  the  east  side  of  West  street,  at  about  twenty 
feet  below  the  south  line  of  Gansevoort  street,  and  to  have  dia- 
mounted  and  gone  on  to  the  track,  for  when  the  cars  had  passed, 
he  was  found  lying  across  it,  about  six  feet  south  of  the  em- 
bankment 

It  is  reasonable  to  conjecture  that  his  object  in  going  npon  the 
track,  was  to  make  a  personal  examination  of  the  bridge  over  the 
causeway,  with  a  view  of  ascertaining  whether  he  could  safely 
pass  over  it,  with  his  cart  The  car  had  crushed  one  of  his  l^a. 
He  was  removed  to  the  hospital,  and  died  soon  afterwards.  He 
was  between  thirty  and  forty  years  of  age,  of  good  habits,  and 
making  from  $25  to  $30  a  week  by  his  business.    He  left  a  widow. 
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(the  plaintifE^)  and  three  infant  children,  the  youngest  but  three 
months  old. 

On  the  trial,  a  motion  was  made  for  a  non-suit  on  the  ground, 
among  others,  that  the  plaintiff  had  offered  no  pooof  showing  af* 
firmatively  that  the  deceased  was  not  guilty  of  negligence  which 
contributed  to  the  accident,  which  motion  was  overruled,  and  the 
defendants  excepted. 

This  court  has  never  recognized  the  rule  which  seems  to  be  laid 
down  by  the  Supreme  Court  in  Spencer  v.  The  Utica  and  Scheneo- 
tody  Bailroad  Co,^  (5  Barb.  Eep.  887,)  to  wit :  That  absence  of 
negligence  on  the  part  of  the  plaintiff  is  to  be  shown  by  him 
affirmatively,  but  have  held  directly  otherwise.  The  case  of 
Briitan,  admx.  v.  The  Hudson  Biver  Bailroad  Cb.,  recently  decided 
by  the  General  Term  of  this  court,  is  directly  in  point  It  had 
been  previously  so  decided  in  this  very  case.    (5  Duer,  21.) 

The  Judge,  in  charging  the  jury,  told  them,  "  that  considering 
the  nature  of  the  business  in  which  the  defendants  were  engaged, 
and  the  hazards  attending  the  running  of  cars  in  the  streets  of  the 
cily,  and  particularly  on  a  dark  night,  the  defendants  were  bound 
to  exercise  the  utmost  care  and  diligence,  and  for  the  purpose  of 
avoiding  axxsidents,  endangering  property  and  life,  were  bound  to 
use  all  the  means  and  measures  of  precaution  that  the  highest 
prudence  would  suggest,  and  which  it  was  in  their  power  to  em- 
ploy. Hence,"  he  added,  "  if  the  use  of  bells  and  of  lights  was 
a  measure  that  the  prudence  and  foresight  the  defendants  were 
bound  to  exercise  ought  to  have  suggested,  and  if  by  such  use 
disastrous  accidents  would  probably  be  avoided,  the  omission  to 
use  them,  if  proved  to  the  satisfaction  of  the  jury,  was  culpable 
negligence,  and  that  it  was  for  the  jury  to  say,  whether  to  this 
culpable  negligence  the  &tal  accident  that  had  given  rise  to  the 
action  might  not  justly  be  imputed." 

To  both  the  general  proposition  itself  and  the  application  of  it 
by  the  Judge,  the  defendants  excepted. 

The  Supreme  Court  in  Brand  v.  The  Schenectady  and  Trtyy  Bail- 
road  Cb.,  (8  Barb.  B.  368,)  held,  "  that  ordinary  prudence  was  all 
that  could  be  exacted  from  a  railroad  company,  as  between  it  and 
a  foot  passenger  in  the  street,  being  the  same  rule  or  degree  of 
care  which  is  exacted,  as  between  each  other,  in  the  case  of  two  car- 
riages using  a  common  highway  to  which  each  has  an  equal  right" 
D— VI  41 
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With  the  highest  respect  for  the  learning  and  ability  of  the 
eminent  Judge  who  pronounced  the  decision  in  that  case,  I  can- 
not but  think  that  this  proposition  is  open  to  serious  criticism.  It 
seems  to  me  that  the  only  safe  rule  in  such  a  case,  is  this,  to  wit: 
That  the  company  is  bound  to  use  a  degree  of  care  and  vigilance 
in  respect  to  the  use  of  the  means  whereby  accidents  or  injury  to 
those  using  the  same  thoroughfare  in  common  with  theniselves^ 
may  be  avoided,  which  is  proportioned  to  the  dangerous  character 
of  its  business,  or  of  the  mode  and  means  of  conducting  the 
same,  while  the  foot  passenger  is  bound  to  that  degree  of  caution 
which  persons  thus  exposed  on  a  public  thoroughfare  ought  in 
common  prudence  to  exercise.  This  prudence  may  in  both  be 
called  ordinary,  yet  the  degree  of  diligence  and  precaution  'which 
it  exacts  of  each  is  as  widely  different,  as  is  the  risk  to  which 
each  exposes  others  from  the  want  or  absence  of  it. 

In  the  case  of  JSelsey  v.  Barney  and  others^  (2,  Kern.  R.  425,) 
which  was  a  case  of  collision  between  two  vessels,  Johnson,  Jus- 
tice, in  defining  ordinary  care,  uses  this  language :  "  The  degree 
of  vigilance  which  the  law  will  exact,  as  impli^  by  the  require- 
ment of  ordinary  care,  must  vary  with  the  probable  consequences 
of  negligence,  and  also  with  the  command  of  means  to  avoid  in- 
juring others,  possessed  by  the  person  on  whom  the  obligation  is 
imposed.  Under  some  circumstances  a  very  high  degree  of  vig- 
ilance is  demanded  by  the  requirement  of  ordinary  care ;  where 
the  consequence  of  negligence  will  probably  be  serious  injury  to 
others,  and  where  the  means  of  avoiding  the  infliction  of  injuiy 
upon  others  are  completely  within  the  party's  power,  ordinary 
care  requires  almost  the  utmost  degree  of  human  vigilance  and 
foresight" 

The  learned  Justice  refers  in  his  opinion  to  the  case  of  the 
SciotOy  in  which  Judge  Ware  uses  the  expression  that  "  a  vessel 
entering  a  harbor  in  the  night  time,  is  put  on  her  utmost  vig- 
ilance." Not  that  the  vessel  so  entering  the  harbor  would  be  re- 
sponsible, if  by  any  possible  means  the  danger  of  a  collision 
might  have  been  avoided,  but  that  from  the  increased  hazard 
arising  from  the  circumstance  of  entering  the  harbor  in  the  night 
time,  an  increased  vigilance  and  watchfulness  would  be  required, 
which  Judge  Ware  exemplifies  by  saying,  that  under  such  cir- 
cumstances the  master  and  crew  ought  to  be  on  deck,  and  in  such 
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parts  of  the  vessel  as  to  be  able  to  control  her  motions,  and  see 
any  vessel  which  lies  in  her  track.  It  certainly  would  not  be 
contended  that  it  would  be  necessary  that  both  the  master  and 
the  crew  should  all  be  on  the  look-out  and  on  deck  if  the  vessel 
were  entering  the  port  in  broad  day-light  The  principle  asserted 
is,  that  the  vigilance  and  care  are  to  be  proportioned  to  the  risk 
and  danger  to  be  avoided. 

The  good  sense  and  soundness  of  this  view  of  the  question 
cannot,  I  think,  be  doubted.  If  the  vigilance  and  care  are  to  be 
proportioned  to  the  danger  to  be  avoided,  it  becomes  immaterial 
by  what  name  the  obligation  is  designated  or  defined.  If  the 
Judge  in  the  case  at  bar  had  instructed  the  jury,  that  in  the  exeiv 
cise  of  ordinary  care,  the  defendants  were  bound  to  the  exact  de- 
gree of  vigilance  which  he  stated  as  the  measure  of  their  actual 
obligation,  I  do  not  see  how  the  charge  could  have  been  com- 
plained of;  and  certainly  if  the  standard  of  care  which  he  laid 
down  was  correct,  the  question — ^whether  a  proper  definition  was 
given  to  it  or  not? — ^is  wholly  immaterial. 

The  Judge,  in  applying  the  rule  to  the  case  in  hand,  defines  his 
meaning  so  clearly,  that  it  cannot,  I  think,  be  misapprehended. 

He  told  the  jury  that,  if  the  use  of  bells  and  lights  would  prob- 
ably prevent  the  occurrence  of  such  disasters,  and  if  their  use 
V7as  a  measure  that  the  prudence  and  foresight  the  defendants 
•were  bound  to  exercise  ought  to  have  suggested,  it  was  culpable 
negligence  in  them  not  to  have  used  them.  Now  I  think  it  must 
occur  to  the  commonest  apprehension,  that  the  very  least  or  low- 
est degree  of  vigilance  which  could  be  required  at  the  hands  of 
the  defendants  in  running  loaded  cars  at  night,  with  four  horses, 
through  the  streets  of  a  crowded  city,  would  be  the  use  of  bells 
and  lights,  or  some  similar  precaution,  to  give  warning  of  their 
approach.  In  submitting  to  the  jury,  therefore,  the  question  of 
their  use  as  a  measure  called  for  by  the  prudence  which  the  law 
exacted  fit>m  the  defendants,  the  Judge  left  them  clearly  within 
the  range  of  the  rule  of  ordinary  care,  as  commonly  understood, 
if  he  did  not,  indeed,  limit  them  to  it  altogether.  Nor  was  this 
left  to  them  as  a  question  to  be  arbitrarily  determined;  its  pro- 
priety was  to  be  tried  by  this  criterion,  to  wit:  Whether  the 
nee  of  bells  and  lights  would  probably  prevent  the  occurrence  of 
disasters  of  this  nature?    Of  this  the  jury  were  exclusivelj  the 
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judges,  and  i^  in  their  opinion,  such  would  be  the  beaeficial 
result  of  the  use  of  bells  and  lights,  then,  as  upon  any  role  of 
prudence,  the  defendants  were  bound  to  guard  against  the  danger 
of  such  accidents,  their  use  was  a  measure  called  for  by  the  d^ 
gree  of  care  which  the  law  imposed  upon  the  defendants. 

Nor  do  I  think  that  in  judging  of  the  propriety  of  the  use  of 
bells  and  lights,  the  jury  were  led  by  any  thing  in  the  charge  to 
adopt  a  standard  of  obligation  on  the  part  of  the  defendants, 
which  was  not  the  true  one,  or  that  the  result  would  have  been 
at  all  different  had  the  Judge  prefaced  his  definition  of  the  pro- 
denoe  to  which  the  defendants  were  bound,  by  calling  it  "oriin- 
arj  care."  Nor  do  I  think  that  in  any  definition  of  ordinaiy 
care,  as  applied  to  these  defendants  under  the  circumstances  de- 
tailed in  this  case,  he  could  have  required  a  less  degree  of  Tigi- 
lance  and  prudence  than  that  which  he  laid  down  as  the  measare 
of  their  actual  obligation. 

The  good  sense  of  the  charge  soems  to  me  to  be  plainly  this: 
The  defendants,  considering  the  great  hazard  to  which  their  boa- 
ness  exposes  the  lives  and  safety  of  the  passers  by  and  travellers 
in  the  street,  are  bound  to  use  that  diligence  and  care,  if  practica- 
ble, by  which  the  danger  of  casualty  may  be  diminished  Tley 
cannot  run  their  cars  without  any  precautions  whatever,  and  no 
precautions  will  suffice,  save  such  as  tend  to  secure  against  the 
occurrence  of  the  disasters  to  which  the  exercise  of  their  busanesB 
peculiarly  exposes  others;  and  if,  in  the  judgment  of  the  JQi7f 
the  use  of  bells  and  lights  would  have  this  tendency,  then  the 
use  of  that  expedient  was  one  which  the  prudence,  exacted  of 
them  by  the  law,  required  at  their  hands.  The  test  of  the 
obligation  to  use  them,  as  the  case  was  thus  put  to  the  juiy,  was 
not  the  formal  definition  of  the  rule  of  diligence,  but  the  tendency 
of  the  expedient  to  diminish  the  danger  of  those  disasters,  which 
the  defendants  were  bound,  upon  the  commonest  principles  of  hu- 
manity, and  under  the  lowest  obligations  of  a  reasonable  dili- 
gence, to  guard  against. 

The  defendants*  counsel  denies  altogether  that  the  use  of  bells 
or  lights  is  called  for  by  the  rule  of  ordinary  care ;  on  the  con- 
trary,  he  says,  the  degree  of  care  which  should  be  exercised  in 
any  given  case,  is  a  matter  of  law  to  be  determined  by  the  court; 
and  that  in  leaving  to  the  jury  to  determine  whether  the  defend- 
ants should  have  carried  lights  or  bells,  the  court  shifted  from 
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itself  to  the  jury  the  duty  of  determining  whether  the  defendants 
ought  not  to  have  exercised  more  than  ordinary  care. 

We  think  there  is  a  fallacy  in  this  proposition.  The  Judge  did 
not  leave  to  the  jury  to  say,  whether  the  defendants  were  bound 
to  carry  bells  and  lights,  but  whether  the  use  of  them  was  called 
for  by  that  prudence  which  they  were  bound  to  exercise.  In 
other  words,  whether,  in  view  of  the  peculiarly  hazardous  charac* 
ter  of  their  business,  and  under  all  the  circumstances  of  the  case, 
it  would  have  been  a  prudent  measure  on  the  part  of  the  defend- 
ants, rendering  danger  of  accident  less  liable ;  and  if  so,  then,  as 
a  matter  of  law,  he  instructed  them  the  defendants  were  bound 
to  have  used  them ;  and  not  to  have  done  so,  was  negligence. 

He  therefore  did  determine  the  question  of  law,  to  wit :  That 
the  prudence  exacted  of  the  defendants  was  that  which,  in  view 
of  the  hazardous  character  of  their  business,  would  tend  to  di- 
minish the  danger  of  accident,  leaving  to  the  jury  only  this  ques- 
tion— whether  the  iise  of  bejls  and  lights  was  a  measure  of  that 
character?  which  was  a  question  purely  of  fact. 

I  think  the  rule  laid  down  by  the  Judge  at  the  trial  is  the  true 
one,  to  wit:  A  degree  of  care  proportioned  to  the  danger  to 
others — ^whether  this  be  called  "ordinary"  care,  or  "the  utmost^" 
or  "highest"  care,  or  "diligence,"  is  imma^^rial,  a  mere  question  of 
words ;  so  long  as  the  standard  is  right,  its  name  is  a  matter  of 
no  consequence.  A  great  principle  may  easily  be  lost  sight  of  in 
this  adherence  to  definitions.  It  seems  to  me  that  no  other  rule 
can  be  safely  adopted.  It  is  one  which  is  not  dependent  on  con- 
tract or  the  consideration  of  a  compensation  for  service,  but  is 
founded  on  the  general  principle  of  humanity  towards  others,  and 
the  obligation  so  to  use  one's  own  property  and  exercise  one's 
own  rights  as  not  to  injure  others. 

The  Judge  also  charged,  that  as  respects  the  deceased,  he  was 
bound  to  exercise  only  ordinary  care ;  and  to  this  there  was  an 
exception.  This  is  certainly  not  a  proposition  that  the  defendants 
should  quarrel  with,  as  it  is  the  one  they  contend  should  be 
applied  to  themselves. 

The  difficulty  of  applying  the  rule  of  diligence  to  either  party 
in  cases  of  this  kind,  arises  from  the  very  terms  in  which  the  law 
has,  from  custom,  clothed  the  definition  of  it  " Ordinary"  care, 
in  its  common  acceptation,  means  the  same  thing,  to  whomsoever 
applied)  and  under  whatever  drcumstanoes.    The  only  solution 
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to  the  difficulty,  is,  in  measuring  the  requirements  of  ^^ordinaij 
care"  by  the  circumstances  of  the  party ;  and  to  use  the  langiu^ 
of  the  learned  Judge,  in  Kdsey  y.  Barney,  already  cited:  "  By  the 
probable  consequences  of  negligence,  and  by  the  command  of 
means  to  avoid  injuring  others,  possessed  by  the  person  on  whom 
the  obligation  is  imposed."  As  respects  these  defendants,  the 
probable  consequences  of  their  negligence  would  be  death,  or 
maiming  to  the  party  injured;  and  as  to  the  conunand  of  means 
to  avoid  such  a  disaster,  if  the  use  of  bells  or  lights  would  tend 
to  such  a  result,  it  is  for  them  to  show  that  it  is  not  in  their 
power  to  adopt  such  an  expedient,  or  they  should  be  estopped  fiozn 
denying  that  the  obligation  of  prudence  exacts  it  at  their  hands. 

When,  however,  we  speak  of  ordinary  prudence,  as  applied  to 
a  passenger  in  the  street,  we  mean  something  widely  difierent 
His  being  on  the  track,  may,  under  certain  circumstances,  be  neg- 
ligence, which  would  relieve  the  company  fix)m  liability  for  the 
consequences  of  an  injury  to  him,  but  it  is  not  a  n^ligenoe 
which  exposes  them  to  hazard ;  the  prudence  which  he  is  to  exert 
is  one  which  is  necessary  for  his  own  protection,  and  must  be  of 
precisely  that  degree  which  is  commensurate  with  the  danger 
to  which  he  is  exposed.  To  attempt  to  pass  in  front  (>f  a  carriage 
driven  slowly,  at  a  moderate  distance,  might  not  violate  any  role 
of  prudence,  while  to  make  the  same  attempt  in  front  of  a  car, 
approaching  at  the  same  speed,  and  at  the  same  distance,  might  be 
extremely  hazardous.  There  is  no  applying  "ordinary  care"  by 
a  fixed  measure,  to  all  possible  cases.  It  must  vary  in  the  degrees 
of  its  requirement  according  to  circumstances.  "  Reasonable  care" 
would  have  been  a  much  happier  and  more  intelligible  expressioiL 
We  think  the  Judge  suflSciently  and  promptly  defined  it  when  he 
said  that  it  was  "that  care  and  foresight  which  men  of  ordinary 
prudence  are  accustomed  to  employ,  and  which,  placed  in  like 
circumstances  with  the  deceased,  they  probably  would  have  em- 
ployed." 

The  defendants  also  contend  that  it  was  error  in  the  Judge  to 
have  charged  that  the  negligence  of  the  plaintiff,  which  would 
excuse  the  defendants,  must  have  contributed  directly  to  the  acci- 
dent 

This  ruling  is  in  exact  accordance  with  the  language  of  the 
court,  in  Caldwell  v.  Murphy,  (1  Duer  E.,  233,)  and  with  the 
decision  in  CarroU  v.  N.  T.  and  N.  H.  Bailroad  Cb.,  (1  Duer,  671.) 
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The  Judge  further  told  the  jury,  that  it  was  probable  that  from 
the  want  of  lights  the  driver  of  the  car  could  not  see  in  front  of 
his  horses,  or  if  there  was  sufficient  light,  that  his  attention  was 
directed  another  way;  and  that  upon  either  supposition,  there 
was  negligence  to  which  the  accident  might  reasonably  be  im- 
puted, and  to  this  part  of  the  charge  also  the  defendants  excepted. 

As  the  Judge  had  already  left  it  to  the  jury  to  say  whether  the 
use  of  lights  in  the  cars  was  a  measure  that  the  prudence  and  fore- 
sight which  the  defendants  were  bound  to  exercise  ought  to  have 
suggested,  this  part  of  the  charge  must  be  read  in  that  connection; 
and  thus  read,  the  meaning  of  it  is,  that  if  the  jury  should  find 
the  question  thus  submitted  to  them  in  the  affirmative,  then  the 
absence  of  lights,  enabling  the  driver  to  see  in  advance  of  his 
horses,  was  negligence ;  or  if  in  fact  there  were  lights,  but  his  at- 
tention was  not  given  to  his  horses,  but  diverted  elsewhere,  that 
would  be  negligence.  It  was  reiterating  in  another  form  the  pro- 
position already  advanced  by  him. 

We  think  the  Judge  properly  refused  to  charge  that  the  man- 
ner in  which  the  deceased  was  found  on  the  track,  without  any 
explanation  as  to  how  he  got  there,  was  prima  fade  evidence  of 
negligence  on  his  part. 

He  was  not  discovered  until  after  the  car  had  passed  over  him, 
and  to  hold  that,  because  he  was  then  found  lying  athwart  the 
track,  his  position  was  presumptive  evidence  of  negligence  on  his 
part,  which,  unexplained,  would  excuse  the  negligence  of  the 
defendants,  would  be  giving  the  latter  the  benefit  of  their  own 
wrong,  and  would  forever  preclude  the  possibility  of  a  recovery 
in  this  action. 

The  Judge  further  told  the  jury,  in  this  connection,  that  the 
deceased  "certainly  had  not  seen  or  heard  the  approach  of  the 
car  in  time  to  make  his  escape,  and  if  the /act  of  his  being  found 
on  the  track  was  alone  sufficient  td  bar  a  recovery,  no  action  like 
the  present,  however  gross  and  culpable  the  negligence  of  a  rail- 
road  company,  could  ever  be  maintained." 

The  defendants  contend  that  it  was  error  in  the  Judge  to  tell 
the  jury  that  the  deceased  "  certainly  had  not  seen  or  heard  the 
approach  of  the  car  in  time  to  make  his  escape." 

As  it  was  not  pretended  that  the  deceased  was  a  voluntary  vic- 
tim, it  seems  to  follow  that  he  could  not  have  seen  or  heard  the 
approach  of  the  cara    Was  it  negligence  in  him  not  to  have  done 
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?  The  defendants  contend  that  it  was.  That  question  was  not 
withdrawn  from  the  jury,  for  thej  were  told  that  if  they  believed 
from  the  evidence  that  he  was  guilty  of  any  negligence  diiectlj 
contributing  to  the  disaster,  the  plaintiff  could  not  recover.  The 
effect  of  the  language  in  question  is  this:  The  deceased  was,  cer- 
tainly, not  on  the  road  for  the  purpose  of  self-destraction;  no 
presumption  of  this  kind  can  be  entertained,  and  if  so,  then  the 
mere  fiact  that  he  was  found  dead  on  the  track  does  not,  of  itself 
raise  a  presumption  of  negligence  on  his  part  which  wiU  bar  a  le- 
covery. 

The  Judge  also  charged,  that  the  omission  of  the  defendants  to 
call  either  the  conductor,  driver,  or  brakeman,  as  witnesses  on 
iheir  behalf)  unexplained,  raised  a  reasonable  presumptioD,  that 
if  called,  they  would  not  have  contradicted  materially  the  witnesses 
of  the  plaintiff  and  to  this  there  was  an  exception. 

This  is  in  clear  accordance  with  an  elementary  rule,  that  a  party 
who  has  the  power  to  produce  the  best  evidence  on  the  subject, 
and  omits  to  do  it  without  excusing  the  omission,  justifies  by  such 
omission  the  presumption  that  the  evidence,  if  adduced,  would 
operate  to  his  prejudice,  or,  at  least,  would  not  help  his  case.  (1 
Starkie's  Ev.  84 ;  0.  &  H.'s  Notes,  n.  298.) 

On  the  question  of  damages,  the  Judge,  among  other  things^ 
said  to  the  jury,  that  the  "  deceased  was  a  young  man  in  good 
health,  and  tiie  probable  continuance  of  his  life  was  at  least  twenty 
years."  The  defendants  contend  that  it  was  error  thus  to  have 
instructed  the  jury  in  respect  to  the  probable  continuance  of  tlie 
life  of  the  deceased.  The  evidence  was,  that  he  was  over  thirtj 
years  old — ^how  much  does  not  appear ;  but  the  reasonable  infa^ 
ence  from  the  expression,  "over  thirty  years  of  age,"  is  that  he 
was  imder  forty. 

I  have  been  referred  to  certain  tables  prepared  from  the  com- 
bined experience  of  seventeen  life  insurance  offices,  from  which 
it  appears  that  the  expectation  of  human  life  at  thirty  years  of  age 
Is  84-43  years,  and  at  forty  years  is  27-28  years,  so  that  the  Judge 
was  within  limits  when  he  said  that  it  was  at  least  twenty  jear& 
This  is  a  matter  of  experience,  about  which  it  was  not  error  in  tie 
Judge  to  instruct  the  jury. 

On  the  whole  osse^  the  judgment  should  be  affirmed,  with  costs. 

Justice  Woodruff  dissented  from  the  forgoing  opinion  and  its 
concluaion& 


CASES  OF  PRACTICE, 


AMD 


DECISIONS  IN  SPECIAL  PROCEEDINGS, 


AT  TBS 


GENERAL  AND   SPECIAL  TERMS, 


AND  AT  CHAMBERS. 


Cobb  v.  Lackey  &  Brandon. 

When  the  defendant,  in  an  action  to  reeoTer  personal  property,  excepts  to  the 
rareties  !n  the  plaintiffs  undertaking,  if  one  fails  to  justify,  and  for  that  reason 
a  new  snrety  is  snbstitiited,  a  new  undertaking  must  be  ezeonted.  The  original 
undertaking  cannot  he  altered  by  inserting  therdn  the  name  of  the  new  saretyi 
and  by  the  latter  signing  it,  without  the  consent  of  the  other  surety,  and  of  those 
for  whose  benefit  or  protection  it  is  required  to  be  given. 

"When  the  original  undertaking  was  altered,  after  notice  of  exception  to  the  sureties 
therein,  on  one  of  them  failing  to  justify,  by  inserting  the  name  of  a  new  surety, 
who  signed  it,  and  made  an  affidavit  of  justification  before  one  of  defendants^ 
attorneys,  and  in  the  presence  of  the  attorneys  of  both  parties,  at  the  time  and 
place  for  which  notice  of  such  justification  was  given,  and  the  attorneys  then 
separated  without  obtaining  an  approval  of  the  sureties  by  a  Judge  of  the  court, 
and  plaintiflTs  attorney,  subsequently,  obtained  ex  parte,  an  approval  of  the  un- 
dertaking, as  thus  altered,  that  approval,  on  motion,  was  set  aside,  as  being 
irregular,  but  the  plaintiff  was  permitted  to  give  a  new  undertaking,  with 
sureties  who  should  justify  on  due  notice.  The  fact  that  the  substituted  surety 
made  an  affidavit  of  justification,  under  the  circumstances  stated,  before  one  of 
defendants^  attorneys,  was  held  not  to  be  a  waiver  of  the  defendants^  right  to 
object  to  the  insufficiency  of  the  undertaking,  or  to  the  irregularity  of  the 
ex  parte  allowance,  the  sufficiency  of  the  undertaking  not  having  been  assented 
to  by  defendants'  attorneys  In  writing,  nor  proved  to  have  been  distinctly  as- 
sented to  orally. 

(At  8PMEAL  Tbm,  May,  1867.    Before  Woodbdit,  J.) 
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The  facts  are  fully  stated  in  the  opinion  of  the  oourt 

Woodruff,  J. — ^The  defendants  herein  move  to  set  aside  Ae 
oertificate  of  justification,  obtained  by  the  plaintiff  on  an  applies* 
tion  to  one  of  the  Justices,  ex  parte,  under  the  circumstanoea^ 
which  may  be  briefly  stated  thus.  The  action  Is  to  recover  the 
possession  of  personal  property.  An  undertaking  having  been 
given  to  the  sheriflF,  he  has  taken  the  property.  The  defendanla 
excepted  to  the  sureties,  and  gave  notice  thereof.  The  plaintiff 
gave  notice  of  justification,  and  the  parties  appeared  at  the  court 
room.  One  of  the  sureties  was  examined,  and  the  other  refused 
to  answer  fully,  and  an  adjournment  was  had  to  enable  the  pbdn- 
tiff  to  procure  another  surety,  who  should  justify.  On  the  further 
appearance,  instead  of  preparing  a  new  undertaking,  the  plaintiffs 
attorney  inserted,  in  the  undertaking  previously  given,  the  name 
of  the  new  surety,  and  it  was  signed  and  acknowledged  by  him, 
and  he  was  examined  by  the  defendants'  counsel.  Although 
these  proceedings  were  had  in  the  court  room,  the  papers  were, 
none  of  them,  laid  before  any  Judge  of  the  court.  Whether  any 
Judge  was  in  the  court  room  at  the  time  or  not,  the  oath  was  not 
administered  to  the  sureties  by  the  Judge,  but  the  statement  of  the 
sureties,  being  reduced  to  writing,  was  sworn  to  by  the  sureties 
respectively,  before  the  counsel  for  the  defendants,  who  is  also 
attorney  for  one  of  the  defendants,  and  a  commissioner  of  deeds; 
and  the  new  bail  acknowledged  the  execution  of  the  undertaking 
before  him.  At  the  time  of  the  alteration  of  the  undertaking  bj 
introducing  another  surety,  it  does  not  appear  that  either  of  the 
other  parties  thereto,  (one  of  whom  had  been  examined,  and  the 
other  had  declined  answering  in  full,)  was  present  or  consented  to 
such  alteration,  though  their  names  were  contained  therein,  and 
the  instrument  was  thus  converted  into  an  undertaking  by  three 
instead  of  by  two,  as  it  was  originally  executed  by  them. 

After  the  alteration  had  been  made,  and  the  acknowledgment 
and  examination  were  completed,  the  parties  separated;  upon 
what  terms  and  upon  what  understanding  is  now  a  matter  of  dis- 
pute. On  the  part  of  the  plaintiff  evidence  is  given  that  the 
counsel  for  the  defendants  declared  himself  satisfied  with  the  un- 
dertaking  and  with  the  sufficiency  of  the  sureties,  and  that  the 
plaintiff's  attorney  (under  the  belief  that  it  was  not  neoessaiy  to 
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procure  a  certificate  from  a  Judge,  or  to  appear  formall j  Ixsibre  a 
Judge  at  all,  when  the  defendants'  attorney,  as  commissioner,  had 
certified  to  the  oath,  and  as  he  believed  and  states  had  declared 
himself  satisfied,)  left  without  doing  any  thing  further. 

On  the  part  of  the  defendants,  it  is  denied  that  their  attorney 
or  counsel  was  'satisfied  with  the  undertaking  or  the  sufficiency 
of  the  sureties,  or  that  he  did  consent  to  any  approval  of  the  un- 
dertaking. It  is  insisted  that  he  consented  to  administer  the  oath 
to  the  sureties,  and  to  take  the  acknowledgment,  but  that  he  did 
not  in  feet  intend  to  waive,  nor  could  he  properly  be  understood 
thereby  to  waive,  any  objection  to  the  sureties  or  to  the  under- 
taking itself. 

Nothing  further  was  done  for  several  months,  when  the  sheriff, 
not  having  been  furnished  with  any  evidence  of  the  approval  of 
the  undertaking,  requested  the  defendants'  attorneys  to  indorse 
their  approval  thereon,  and  each  of  them  declined.  After  a  fur- 
ther delay  of  more  than  four  months,  the  plaintiff's  attorney  ap- 
plied to  one  of  the  Justices,  ex  parte,  and  on  an  affidavit  stating 
the  circumstances  as  claimed  by  him,  obtained  an  allowance  of 
the  undertaking  as  sufficient,  and  a  certificate  thereof. 

The  object  of  the  present  motion  is  to  set  aside  that  allowance. 

It  was  irregular  to  apply  to  a  Judge,  ex  parte,  and  procure  an 
approval  of  the  undertaking.  K  an  application  for  such  approval 
was  necessary,  and  no  doubt  it  was,  it  was  a  submission  of  the 
question,  whether  the  undertaking  was  a  proper  one,  and  the  sure- 
ties were  sufficient,  to  the  Judge  for  his  decision ;  upon  that  sub- 
ject a  "  finding"  of  the  Judge  was  necessary,  (Code,  §196,)  and 
tiiis  must  be  had  upon  notice,  (§  195  and  §  210.) 

It  is  not  improbable  that,  if  the  plaintiff's  counsel  had  insisted 
npon  going  before  a  Judge  at  the  time  the  bail  were  examined, 
the  approval  might  then  have  been  had,  but  in  the  conflict  of  the 
affidavits  on  the  subject,  I  cannot  say  that  any  case  is  made  by 
the  plaintiff  which  should  prevent  the  defendants  from  insisting 
npon  the  irregularity.  If  there  did  not  now  appear  any  substan- 
tial objection  to  the  sureties,  or  if  a  clear  case  of  consent  to  the 
allowance  was  established,  a  new  allowance  might,  perhaps,  be 
ordered,  or  the  ex  parte  allowance  be  affirmed,  notwithstanding  the 
irregularity ;  and  yet  so  far  as  the  plaintiff  seeks  to  support  the 
proceedings  by  proof  of  the  assent  of  the  defendants'  counsel,  the 
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conflict  of  ajBidavits  here  well  affirms  the  wisdom  of  the  rule,  tlul 
consents  or  assents,  given  by  attorneys  or  counsel  out  of  court, 
should  be  in  writing,  to  prevent  uncertainty  and  misappreheDsion. 
But  the  serious  objection  to  the  present  undertaking  is,  that  after 
it  had  been  executed  and  delivered  to  the  sheriff  and  had  so  &r 
served  it  spurpose,  that,  in  reliance  thereon,  he  had  taken  the  prop* 
erty,  it  was  altered,  by  the  introduction  of  another  and  additioDal 
name  therein,  without  the  consent  of  the  other  parties  thereto,  or 
BO  far  as  appears,  of  the  sherifil  Although  it  may  be  said,  that 
such  an  alteration  after  the  execution  of  the  instrument  tends  to 
the  relief  and  not  to  the  prejudice  of  the  other  two  sureties  who 
were  theretofore  bound  thereby,  it  is  not  clear  that  for  that  reaaon 
the  alteration  was  as  to  them  immaterial  and  did  not  affect  their 
liability.  I  am  not  satisfied  that  a  bond  or  other  instrument  giTea 
by  two,  can,  without  their  consent,  be  converted  into  a  bond  or 
instrument  by  three  or  more  without  impairing  its  vahditj.  I 
doubt  very  much,  whether,  when  the  alteration  of  an  instrmnent 
after  execution  is  in  a  material  particular,  it  is  proper  to  inquire 
whether  the  parties  bound  thereby  can  be  prejudiced.  It  is  no 
longer  the  same  instrument  They  have  never  consented  to  be- 
come so  bound.  But  it  is  not  necessary  that  I  should  dispoee  d 
this  matter  upon  that  ground.  The  Code  is  explicit ;  sectaon  193 
applied  to  this  proceeding  by  section  210,  provides  that  notice  of 
justification  being  given  as  therein  mentioned,  "in  case  other 
bail  be  given,  there  shall  be  a  new  undertaking  in  the  form  pre- 
scribed in  section  189."  Under  this  provision,  I  am  clearly  of 
opinion,  that  the  undertaking  ought  not  to  have  been  approyed, 
even  if  the  matter  had  been  regularly  presented  to  the  Judge. 

If  the  consent  of  the  defendants'  counsel  would  operate  to  pre- 
vent his  now  setting  up  the  objection,  that  consent  is  not  in 
writing,  and  is  not  clearly  proved  to  have  been  orally  given. 
The  allowance  was  irregularly  obtained.  It  is  at  least  doubtfiil 
whether  the  undertaking,  after  having  been  altered,  has  any  va- 
lidity ;  and  I  am  therefore  of  opinion  that  the  defendant  ought 
not  to  be  required  to  rely  upon  it  as  his  security. 

It  is  proper  to  add,  that  this  motion  is  made  on  notice  to  Ae 
sheriff,  and  no  facts  are  submitted  on  his  part,  raising  the  ques- 
tion, whether  his  protection  requires  that  this  ex  parte  allowance 
should  be  sustained  to  any  extent,  or  whether  it  can  be  so  aua- 
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tained  ?    It  does  not  appear  that  he  has  acted  in  reliance  thereon, 
nor  that  he  has  not  the  property  seized  still  in  his  custody. 

The  allowance  of  the  undertaking  must  be  set  aside ;  the  de- 
fendants' costs  of  this  motion,  $10,  may  abide  the  event  of  the 
suit ;  and  the  plaintiff  may  have  leave  to  give  a  new  undertaking 
within  ten  days,  with  proper  sureties,  who  shall  justify,  on  the 
i]sual  notice,  and  such  leave  may  be,  (if  deemed  necessary,)  made 
a  condition  of  setting  aside  the  present  allowance. 

S.  P.  AUen^  for  plaintiff. 

Chas,  W.  Sandford,  for  defendants. 


Jacob  H.  Fake  v.  Edgerton  and  Bbittan. 

Abflenee  of  material  witnesses  is  safficient  cause  for  postponing  a  trial,  when  it  is 
shown  that  they  are  material,  and  that  dne  diligence 'was  used  to  procure  their 
attendance. 

When  that  is  not  shown,  a  trial  should  not  be  postponed  on  an  allegation  that  such 
grounds  for  it  exist,  nor  will  an  inquest,  taken  upon  a  denial  of  a  postponement 
asked  on  such  grounds,  be  set  aside,  merely  because  the  affidavit  to  procure  it 
was  drawn,  and  the  motion  for  it  was  made  by  an  attorney's  clerk,  who  did  not 
kuow  enough  to  present  properly  to  the  court  the  facts  then  known  to  exist, 
and  which  formed  the  grounds  of  the  relief  sought 

Nor  will  a  regular  inquest  be  set  aside  if  a  defendant  delays  to  move  until  be  has 
been  arrested  upon  an  execution  against  his  person,  issued  after  the  return  of 
a  previous  execution  against  his  property,  when  it  appears  that  paying  the 
judgment,  will  be  the  payment  of  a  just  debt,  and  a  protection  to  the  defend- 
ant against  all  claims  upon  the  demand  on  which  it  is  recovered  that  may  be 
made  by  the  third  person,  whom  the  answer,  as  a  defence,  aUeged  to  be  the 
person  with  whom  alone  it  was  contracted. 

(At  Spboial  Tbbh,  Sept,  1856.    Before  Woodeuiv,  J.) 

Th£  defendant,  Edgerton,  who  alone  answered,  moved  in  Oc- 
tober, 1856,  to  set  aside  an  inquest  taken  on  the  27th  of  the  pre- 
vious June.  The  taking  of  it  was  not  only  known  at  the  time, 
but  the  defendant  then  moved  for  a  postponement  of  the  trial, 
which  motion  was  denied.  The  present  motion  was  not  niade 
until  after  an  execution  against  property  had  been  issued  and  re- 
turned unsatisfied,  nor  until  after  some  six  weeks  subsequent  to 
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his  arrest  upon  an  execution  against  the  person.  The  action  was 
brought  for  goods  sold  and.  delivered  by  the  plaintiff  to  the  de- 
fendants, and  the  defence  was,  that  they  were  sold  by  John  S. 
Fake,  and  not  by  the  plaintiff.  There  was  no  pretence  of  a  de- 
fence, if  the  plaintiff  was  the  owner  and  vendor  of  the  goods,  nor 
that  payment  for  them  had  been  made  to  John  S.  Fake.  The 
other  facts,  and  the  grounds  on  which  the  motion  was  made,  suffi- 
ciently appear  in  the  opinion  of  the  court 

Woodruff,  J. — ^The  defendant,  Edgerton,  moves  to  set  aside 
an  inquest  in  the  above  action,  taken  on  the  27th  day  of  June  last 
The  case  was  on  the  calendar  of  the  previous  day,  but  was  post- 
poned upon  the  application  of  the  defendant,  in  consequence  of 
the  engagement  of  his  counsel  in  the  United  States  District  Court 
An  effort  was  made  on  the  27th,  by  the  defendant,  Edgerton, 
(who  alone  had  put  in  an  answer,)  to  procure  a  further  postpone- 
ment, but  the  grounds  of  the  application  were  not  deemed  suffi- 
cient, and  the  cause  was  therefore  called,  and  the  defendant  not 
appearing,  the  plainfiff  proceeded  to  an  inquest,  and  a  judgment 
was  entered  thereon. 

The  grounds  upon  which  the  present  motion  is  urged,  on  behalf 
of  the  said  Edgerton,  are : 

1st.  That  he  has  a  meritorious  defence. 

2d.  That  his  witnesses  were  absent  j&om  the  city,  when  the 
cause  was  called  for  trial. 

Sd.  That  his  counsel  was  actually  engaged  in  the  District  Court 
at  the  time  the  inquest  was  taken,  and  that  the  clerk,  in  his  office, 
by  whom  the  application  to  postpone  was  made  on  the  27th  of 
June,  and  by  whom  the  affidavit  for  that  purpose  was  prepared, 
had  not  sufficient  experience  and  skill  to  prepare  the  affidavit 
properly,  and  that  the  postponement  was  denied  by  reason  of  its 
insufficiency. 

In  relation  to  this  last  suggestion,  it  may  not  be  amiss  to  observe^ 
that  the  practice  of  employing  students,  and  in  some  instances,  of 
mere  errand  boys,  to  attend  court,  prepare  affidavits,  and  make 
motions,  would  not  formerly  have  been  permitted  at  all ;  and  if 
by  reason  of  the  immediate  engagement  of  counsel,  his  clerk  be 
allowed  to  suggest  such  engagement,  it  is  by  no  means  an  act  of 
prudence  to  entrust  to  him  the  conduct  of  an  important  motion, 
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and  the  preparation  of  the  papers  therefor.  It  is  not  too  much  to 
say,  that  if  the  opposing  counsel  and  the  court,  depart  from  the 
established  rule  governing  the  conduct  of  proceedings  in  open 
court,  so  far  as  to  give  indulgence  to  such  an  application,  the  in- 
experience or  want  of  skill  of  the  clerk  ought  not  afterwards  to 
be  urged  as  a  ground  for  any  relief  upon  facts  then  existing,  and 
which  ought  then  to  have  been  laid  before  the  court. 

The  engagement  of  coimsel  in  the  trial  of  a  cause  in  another 
court  is  generally  regarded  as  a  ground  of  indulgence,  and  it 
seems  was  so  treated  when  this  cause  was  first  called  for  trial,  and 
for  that  reason  it  was  postponed  to  another  day ;  but  when  it  be- 
came apparent  that  farther  delay  would  not  only  involve  the  loss 
of  a  term,  but  would  have  delayed  the  cause  over  the  summer 
vacation,  for  three  months,  it  does  not  seem  to  me  that  such  excuse 
should  have  prevailed. 

The  absence  of  the  defendant's  witnesses  was  undoubtedly  suffi* 
cient  cause  for  postponement,  if  it  was  made  to  appear  that  their 
testimony  was  material,  and  that  due  diligence  had  been  used  in 
the  endeavour  to  procure  their  testimony.  That,  however,  was 
not  shown,  and  it  is  conceded  on  the  present  motion,  that  the 
postponement  of  the  cause  was  properly  denied  upon  that  ground. 

The  remaining  material  inquiry  is,  then.  Ought  the  inquest  to 
be  set  aside,  notwithstanding  the  previous  laches  of  the  defendant, 
on  the  ground  that  he  has  a  meritorious  defence,  and  that,  there- 
fore, injustice  will  result  from  the  application  of  a  strict  rule  ? 

The  action  is  brought  against  two  defendants,  Edgerton  &  Brit- 
tan,  as  partners,  under  the  firm  name  of  T.  T.  Edgerton  &  C!o., 
for  goods  alleged  to  have  been  sold  to  them  by  the  plaintiff. 
And  it  appears  that  an  order  for  the  arrest  of  the  defendant  was 
obtained  on  the  ground  that  the  debt  was  fraudulently  contracted. 

The  question  whether  such  order  was  or  was  not  properly  made, 
does  not  come  under  review  on  this  motion.  Although  the  de- 
fendant denied  the  fraud,  that  was  no  part  of  the  issue  to  be  tried. 
The  only  defence  to  the  action  was,  that  the  plaintiff  did  not  sell 
and  deliver  the  goods  to  the  defendants.  And  it  now  appears  by 
the  affidavits,  that  this  defence  proceeds  upon  the  allegation  that 
the  goods  were  sold  to  the  defendants  by  John  S.  Fake,  and  not 
by  the  plaintiff. 

The  defendants  therefore,  had  the  goods,  and  are  liable  to  pay 
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for  them ;  and  the  merits  of  the  controversy  present  the  single 
question,  who  was  the  owner  of  the  goods  sold,  or  rather  does  it 
appear  from  the  facts  laid  before  me,  that  any  injustice  will  result 
fix)m  permitting  the  present  plaintiff  to  enforce  the  judgment? 

In  this  connection,  it  is  important  to  notice,  that  this  inquest 
was  taken  in  June  last,  and  no  steps  were  taken  to  obtain  relief 
therefrom,  until  the  middle  of  October.  In  the  mean  time^  execu- 
tion had  been  issued  against  the  property  of  the  defendants,  and 
returned  unsatisfied ;  and  an  execution  against  the  body  of  the 
defendant  being  thereupon  issued,  the  defendant  was  arrested  there- 
on, on  or  about  the  2d  day  of  September,  and  having  given  bail 
for  the  jail  limits,  the  defendant  afterwards,  as  it  is  alleged,  de- 
parted therefrom,  whereupon  the  plaintiff  commenced  a  suit 
against  the  sheriff  for  an  escape,  which  is  now  pending.  Under 
such  circumstances,  it  would  not  be  a  harsh  exercise  of  discretion 
to  deny  the  present  motion,  upon  the  ground  of  delay  in  making 
the  application.  On  the  contrary,  it  is  rather  in  conformity  with 
the  long  approved  practice  of  the  courts,  to  deny  it  on  that  ground 
alone.  If,  however,  to  this  be  added,  that  it  does  not  appear  that 
injustice  will  be  done  by  suffering  the  judgment  to  stand,  there 
will  be  no  room  for  hesitation.  And  upon  that  subject,  the  delay 
itself,  not  only  after  notice  of  the  judgment,  but  for  six  weeks 
aftier  the  defendant  was  taken  in  execution,  indicates,  pretty  clearly, 
that  the  defendant  did  not  feel  himself  in  any  danger  of  suffering 
any  injustice. 

But  upon  the  papers  laid  before  me,  it  is  not  doubtftd.  There 
is  no  pretence  that  the  goods  were  not  sold,  nor  that  the  money 
was  not  due  therefor.  And  it  is  conceded,  that  John  S.  Fake  sold 
the  goods  to  the  defendants.  And  although  the  defendant,  and 
the  persons  whose  affidavits  are  produced  by  him,  state  that  he 
sold  them  in  his-  own  name,  and  as  the  owner  thereof)  (not  dis- 
closing any  principal,)  yet  the  defendant  does  not  intimate,  that 
had  the  suit  been  brought  in  the  name  of  John  S.,  he  has  any  de- 
fence which  could  defeat  a  recovery.  While  on  the  other  hand, 
the  plaintiff  produces  not  only  the  affidavit  of  John  S.,  stating  that 
in  making  the  sale,  he  was  only  agent  for  the  plaintiff,  who  was 
the  real  owner  of  the  goods,  and  that  the  defendant  knew  that  he 
was  so  acting.  But  he  also  produces  the  affidavit  of  the  co-de- 
fendant, Brittan,  that  the  ownership  of  the  plaintiff  was  stated  to 
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Ixim  in  the  presence  of  the  defendant,  Edgerton,  before  the  de- 
livery of  the  goods  was  completed,  and  long  before  this  suit  was 
brought 

I  am  not  disposed  to  try  the  merits  of  the  cause  upon  conflicting 
affidavits  on  such  a  motion  as  the  present ;  but  I  advert  to  thia 
state  of  the  proofe  before  me,  and  to  the  additional  fact  also  stated, 
that  the  proofs  taken  on  the  inquest  were  to  the  same  purport  and 
given  by  the  same  John  S.  FaJce,  and  the  co-defendant,  Brittan, 
for  the  purpose  of  saying,  not  so  much  that  all  pretence  of  any 
defence  is  refuted,  as  that  the  defendant  is  abundantly  protected 
against  any  injustice  to  be  apprehended  fix)m  any  claim  by  John 
S.  Fake  to  recover  for  the  same  goads,  and  that,  in  connection 
with  the  long  delay  of  the  defendant  in  making  his  motion,  the 
indication  is  very  strong  that  there  is  no  good  Mth  on  his  part  in 
the  motion  itself. 

The  motion  must  be  denied. 


Mallory  v.  Wood  &  Bbown. 

When  an  action  ia  tried  by  the  court,  without  a  jary,  it  cannot  be  referred  to  the 
General  Term  for  ita  decision,  primarily,  of  any  question  of  fiict  or  of  law. 

The  only  mode  of  obtaining  a  review  of  any  deciuon  on  such  a  trial,  whether  made 
during  its  progress  or  at  its  dose,  is  by  an  appeal  under  §  848  of  the  Code. 

(At  GENxajx  TnM,  October,  1866.) 

These  points  were  decided,  and  the  opinion  of  the  court  at 
General  Term,  as  delivered  by  Hoffman,  J.,  is  reported  in  14 
How.  Pr.  R  67  * 


*  In  many  of  the  practice  cases  reported  in  this  Tolume  only  the  points  decided 
are  published.  This  course  is  generally  pursued  in  respect  to  cases  already  reported 
in  Howard's  or  Abbott's  Practice  Reports.  It  is  believed  that,  in  respect  to  such 
oases^  the  profession  will  prefer  a  correct  statement  of  the  matters  decided,  with  a 
reference  to  the  Tolnme  in  which  they  have  been  reported,  to  a  re-publication  of 
the  eases  at  length  in  the  reports  of  this  court,  as  the  profession  generally  take  the 
Practice  Reporta,  and  a  duplicate  of  such  cases  can  be  of  no  great  seryiee.  This 
course  will  enable  the  reader  of  the  Reports  of  the  Superior  Court  to  ascertain  from 
them  ita  dedslons  on  questions  of  practice,  and  to  find  the  reasons  for  such  deoisionB 
when  he  may  desire  to  examine  them,  and  will  leare  more  space  for  oaaea  of  more 
permanent  interest-^.  S.  B. 

D.— 71  42 
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Buchaoao  v.  Morr«lI. 


Williams  v.  Hobgan  &  IIorgan. 

Where  one  of  several  defendants,  who  has  by  separate  answer  made  a  sepsrtte  ds- 
fence,  and  is  not  united  in  interest  with  the  others,  aacceeds  on  the  trial,  be  k 
not  in  any  action,  legal  or  equitable,  entitled  to  costs,  as  of  coane,  but  dsA 
apply  for  them  to  the  court    (Code,  §  806.) 

But  if  there  is  a  union  of  interest,  and  the  defendants  have,  by  their  snsver^deoicd 
the  allegations  of  the  complaint,  whether  they  answer  jointly  or  sepsrBtelr.aad 
if  the  case  be  one  of  those  mentioned  in  section  804,  tlien.  if  either  def^sdut 
obtains  a  verdict,  he  will,  as  a  general  rule,  be  entitled  to  costs,  as  a  mstter  of 
course,  under  section  806. 

But,  although  the  defendants  be  sued  as  joint  contracton,  yet,  if  they  ansverHp" 
arately,  and  either  sets  up  a  defence  personal  to  himself  only,  as  inianey,  or  tte 
like,  and  succeeds  at  the  trial,  it  is  within  the  discretion  of  the  court  to  sward 
him  costs,  or  to  deny  them  to  him. 

(At  SriciAL  Tkem,  November,  1866.    Before  Si-osson,  J. 

Slosson,  J.,  decided  as  above  stated,  and  the  case  is  reported 
in  18  How.  Pr.  R.  139.* 


Buchanan  v.  Morrell,  and  others 

The  Code,  as  it  read  in  1866,  does  not  authorize  an  extra  allowance  of  costs  ioti 
action  by  a  judgment  creilitor,  to  set  aside  transfers  of  property  msd«hTl>ii 
debtor,  and  to  procure  the  appointment  of  a  receiver  of  such  property,  and  of  id 
proceeds  and  profits,  and  to  compel  the  assignee  to  account  fur  and  deliver  neb 
property,  proceeds  and  profits  to  the  receiver,  to  be  applied  by  the  iHttertopiT 
the  judgment     It  is  not  one  of  the  actions  specially  named  in  §  808. 

it  is  not  an  action  fur  the  recovery  of  money,  within  the  meaning  of  those  vord^ 
as  used  in  §  308,  and  sub.  4  of  §  804,  of  the  Code. 

Those  words  are  used  in  the  same  sense  in  both  of  these  sections,  and  do  not  inelade 
actions  in  which  relief,  other  than  a  judgment  for  money,  must  be  granted  ts 


*  The  learned  Judge  intimated  in  his  opinion  in  this  case,  that  when  a  plaiotiB 
sues  several  as  joint  contractors,  and  proves  that  only  a  part  of  the  defeodanta  v«re 
ever  liable,  he  cannot  recover  against  either.  It  is,  probably,  now  well  settiefl, 
that  he  may  recover  against  such  as  are  proved  to  have  been  parties  to  the  ono 
tract,  and  that  the  othen  may  have  a  verdict  and  judgment  iu  their  fs^or.  iCm*>^ 
V.  StUUrly  A  Levin,  6  Duer,  827.)^RiP. 
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MerchaDta'  Bank  of  New  Haven  t.  D wight 

«  I    » 

enable  a  plaintiff  to  maintain  the  action,  although  the  ultimate  result  in  yiev 
and  purpose  is  to  realize  money.  These  words,  as  here  used,  mean  an  action  in 
which  the  plaintiff  merely  seeks  to  recover  a  judgment  for  a  sum  named. 

(At  SpxaAL  Tkrh,  Dec.,  1856.    Before  Bobwobth,  J.) 

BoswoRTH,  J.,  SO  decided  in  this  case,  which  is  fully  reported 
in  13  How.  Pr.  R.  296 


McCuLLOuaH  V.  Bbodie,  et  al. 

An  action  cannot  be  referred,  except  by  consent  of  parties,  merely  because  the  trial 
of  it  will  require  proof  of  various  small  items  of  damage.  To  justify  a  compul- 
sory reference,  the  trial  must  involve  "  the  examination  of  a  long  account  on 
either  side,"  according  to  the  ordinary  acceptation  of  the  word  account 

The  only  fact  which  authorizes  a  compulsory  reference  is  the  same,  under  the  Code, 
as  when  the  Revised  Statutes  alone  gave  the  power  to  refer.  (2  R.  S.  884,  g  40 ; 
Code,  §  271,  sub.  1 ;  19  Wend.  SI ;  25  id.  687 ;  6  id.  608 ;  Van  lUfuwlaer  and 
othgrt  Y.  Jewtt,  6  Hill,  878.)    This  case  is  reported  in  13  How.  Pr.  R.  846. 

(At  Spboial  Term,  Dec,  1866.    Before  Boswobth,  J.) 


The  Merchants'  Bank  of  New  Haven  v.  Henry  Dwight,  Jr. 

Although  a  debt  was  fraudulently  contracted,  or  an  obligation  was  fraudulently 
incurred  by  a  defendant,  yet  if,  subsequently  thereto,  the  plaintiff,  with  full 
knowledge  of  the  fraud,  settles  the  original  debt  or  obligation,  and  enters  into 
a  new  contract  with  the  defendant,  upon  different  terms,  and  upon  additional 
consideration,  in  an  action  upon  the  new  contract,  the  defendant  cannot  be  held 
to  bail  merely  because  the  original  debt  or  obligation  was  fraudulently  con- 
tracted or  incurred.  In  such  a  case,  if  the  debt  for  the  recovery  of  which,  or 
the  obligation  on  which  the  action  is  brought,  was  not  fraudulently  contracted 
or  incurred,  the  defendant  cannot  be  held  to  bail  The  order,  refusing  to  yacata 
an  order  of  arrest^  on  which  defendant  was  held  to  bail  in  the  sum  of  946,000| 
reversed    (18  How.  Pr.  R.  866.) 

(At  GnooLAL  Term,  Dec,  1 866.  Before  Oazlit,  CHp  J.,  Dijb»  BotwoBO, 
Slosson,  HoFFiuN  and  WooPEcnr,  J.J.) 

JE.  W.  StougJUony  for  defendant  and  appellant 
Jarnes  T.  Brady  and  Libbeus  Chapman^  for  plaintiflEa. 
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Cothman  y.  Martioe. 


In  the  opinion  delivered,  after  stating  the  facts  at  length,  Bos- 
WORTH,  J.,  who  delivered  the  opinion  of  the  court  says:— These 
facts  present  this  question :  Is  a  defendant,  who  was  guilty  of  a 
fraud  in  incurring  an  obligation,  which  has  been  surrendered  by 
another  party  to  the  contract,  after  he  had  discovered  the  fraud, 
and  who  thereupon  took  a  new  obligation,  in  incurring  which  the 
defendant  was  guilty  of  no  fraud,  liable  to  be  arrested  on  the  latter 
obligation,  by  reason  of  his  fraud  in  incurring  the  first? 

When  a  defendant  is  sued  in  an  action  arising  on  contract,  to 
recover  a  debt,  or  a  sum  which  he  has  obligated  himself  to  pay, 
the  Ciode  does  not  authorize  an  arrest,  because  the  defendant  was 
guilty  of  a  fraud  in  incurring  a  prior  and  different  obligation  to 
pay  the  same  money.  To  authorize  an  order  for  his  arrest,  he 
must  have  been  guilty  of  a  fraud  in  incurring  the  obligation  for 
which  the  action  is  brought,  in  which  the  order  of  arrest  is  made 
or  applied  for.    Code,  §  197,  sub.  4. 

The  contract,  or  obligation,  on  which  this  ac- 
tion is  brought,  was  made  or  incurred  without  any  fraud  being 
practised  to  procure  it  It  was  accepted  as  a  setUement  of  the 
transaction,  in  respect  to  which  the  alleged  fraud  was  practised, 
and  with  full  knowledge  of  it.  I  think  this  ground  sufficient  to 
require  a  reversal  of  the  order  appealed  frt>m. 


CusHKAK  V.  Martine,  et  al. 

To  render  an  appeal,  from  a  judgment  of  a  court  at  General  Term,  to  the  Coait  d 
Appeals,  a  stay  of  all  proceedings  upon  the  judgment  appealed  from,  a  eopy  of 
a  proper  undertaking  must  be  served  with  the  notice  of  appeal 

Filing  and  service  of  a  copy  of  an  undertaking  on  a  day  subeequent  to  that  on 
which  the  notice  of  appeal  was  served,  will  not  operate  as  a  stay. 

The  court  which  rendered  the  judgment  appealed  from  will  not»  on  such  a  itsteof 
facts,  order  proceedings  stayed  pending  the  appeal. 

It  will  DOt  10  order  unless  the  proceedings  upon  appeal  are  amended  and  vsfiiiited 
upon  a  motion  made  for  the  purpose,  and  with  the  assent  of  the  sureties  in  tb« 
undertaking.    (Reported  in  18  How.  Pr.  R.  402.) 

(At  Sksxai.  Tbbsi*  December,  1866.    Before  Botwosn,  J.) 
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Latham  v.  Bliss  &  Childs. 

• 

When  persons,  eeverally  liable,  are  nnited  as  defendants,  but  appear  by  different 
attorneys,  and  answer  separately,  and  after  issue  joined,  and  after  the  action 
has  been  noticed  for  trial,  settle,  and,  as  part  of  the  terms  of  settlement,  agree 
to  pay  to  the  plaintiff  the  legal  costs  of  the  action,  the  plaintiff  is  entitled  to 
only  one  bill  of  costs.  He  cannot  have  a  full  bill  against  each  defendant  He 
la  entitled  to  all  the  disbursements  actually  made,  and  which  would  haye  been 
taxable  if  the  defendants  had  been  sued  separately. 

He  is  not  entitled  to  a  terra  fee  for  a  term  commencing  subsequent  to  the  settle- 
meut,  although  the  action  had  been  noticed  for  such  term,  and  a  note  of  issue 
filed,  and  a  calendar  had  b^en  made  for  such  term,  containing  such  action. 
(Reported  in  18  How.  Pr.  R.  416.) 

(At  GsNKRAL  Term,  December,  1866.    Before  Oaklst,  Cb.  J.,  Boswobxh, 
HomcAN,  and  Slosson,  J.J.) 


Hoyt  v.  Sheldon,  executor  of  Thompson,  et  aL 

Section  177  of  the  Code  has  provided  a  uniform  mode  of  bringing  before  the  court 
matters  of  defence  which  existed  when  the  answer  was  put  in,  but  of  which  the 
defendant  was  then  ignorant,  as  well  as  matters  of  defence  which  have  arisen 
after  issue  joined.    That  is  to  be  done  by  supplemental  answer. 

As  section  469  of  the  Code  continues  in  force,  all  the  pre-existing  rules  and  practice 
of  the  courts,  not  inconristent  with  the  Code  itself,  the  settled  rules  and  prac- 
tice of  the  courts  of  law  and  of  Chancery,  must  be  consulted,  in  determining 
whether  the  application  is,  in  substance,  one  of  strict  right,  or  is  addreaeed 
solely  to  the  discretion  of  the  court 

Such  applications  should  be  granted,  as  a  general  rule,  unless  tiiey  have  been  too 
long  delayed,  or  are  clearly  MtoIous,  or  the  defence  preeented  is  so  inequitable 
in  its  nature  that  the  permission  sought  should  be  refused  for  that  cause. 

On  the  facts  of  this  case,  held,  that  the  motion  could  not,  properly,  have  been  de- 
nied on  the  mere  ground  of  laches. 

The  court  will  not,  as  a  general  rule,  after  the  time  to  answer  has  expired,  allow  a 
supplemental  answer  to  be  put  in,  to  set  up  a  technical  defence,  which  may 
operate  as  a  forfeiture  of  a  just  claim.  But  when  the  cause  of  action  is  one  of 
equitable  cognizance,  although  it  may  be  one  of  strict  legal  right,  and  can  be 
enforced  only  by  depriving  a  defendant  of  property  bought  in  good  faith  f^m 
an  assignee  of  a  common  debtor  of  the  plaintiff  and  the  defendant,  and  whicb 
property,  on  principles  of  general  equity,  might,  as  properly,  have  been  applied 
to  satisfy  the  claim  of  the  defendant  as  that  of  the  plaintiff,  the  court  will  not 
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Draper  ▼.  Sdow. 

attempt,  on  rach  a  motion,  to  determine  the  equities  of  the  putieak  and  rdam 
leave  to  set  np  the  defence. 

The  eoart  will  not  do  so,  when,  upon  the  settled  principles  of  equity  prooeediog^ 
the  particalar  defence  may  be  overmled,  if  giving  dfect  to  it  according  to  iti 
legal  operation,  would  defeat  a  cause  of  action  contrary  to  the  intent  of  the  pv- 
ties  to  the  transaction  which  constitutes  the  supposed  defence. 

When  it  cannot  be  well  decided,  except  upon  a  hearing  of  the  -whole  ease,  whethv 
as  between  the  parties  to  the  action,  it  would  be  inequitable  to  give  effect  ts 
the  defence,  if  proved ;  and  the  court  is  competent  to  dispose  of  that  qucMut 
at  the  hearing,  as  may  be  just,  a  supplemental  answer  will  be  allowed. 

(Before  Oaixst,  Ch.  J.,  Boswobth,  HomcAN  and  Woodscft,  J.J.) 

The  court  decided  as  above  stated,  at  a  General  Term  held  b^ 
the  Justices  above  named.  The  &cts  of  the  case,  so  £ar  as  they 
affected  the  decision  made,  and  the  opinion  of  the  courts  bj  Bos- 
WORTH,  J.,  are  fully  reported  in  Abbott's  Pr.  R.,  voL  iv.,  p.  59; 
together  with  an  opinion  of  Hoffman,  J.,  stating  the  grounds  of 
his  concurrence  in  the  general  result,  that  the  order  appealed  from 
should  be  reversed,  and  leave  granted  to  the  defendant  to  file  a  sup- 
plemental answer  on  the  terms  stated  in  the  opinion  of  the  couil 

Win.  M,  Evwris^  for  plaintiff 

A.  L,  Jordan^  for  defendant  and  appellant 


Dbapeb,  plaintiff  and  respondent  v.  Snow,  defendant  and 

appellant 

George  R.  Hasewell  entered  into  a  written  contract  with  the  plidntiff,  and  th<  ds* 
fendant  signed  a  guaranty  written  thereon.  The  contract  and  guaranty  md 
thus: — 

"  Penna.  Zinc 

"  850  shares,  ^  6  60.    New  York,  April  8d,  18M. 
"I  haye  purchased  of  Theo.  a  Draper,  three  hundred  and  fifty  shares  d  tk 
•took  of  the  Penna.  and  Leigh  Zinc  Co.,  at  three  and  three-eighths  dolk  perihari, 
payable  and  deliverable,  buyer's  option,  in  sixty  days,  with  interest  at  the  rstc  of 
dz  per  cent  per  annum.  Gbo.  R.  ELluevkll* 

"  I  guarantee  the  within  contract  Gn>w  M.  Ssow.' 

Held,  that  neither  the  written  words  of  the  guaranty,  nor  that  and  the  eontrutaf 
Hasewell  when  considered  together,  expressed  any  consideration  for  the  gm- 
rantee;  and  that,  therefore,  the  latter  being  an  agreement  for  the  ddknlt  of  an- 


t    - 
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other  was  void.  That  an  averaieot  of  eztrineio  facta,  which,  if  expresfled  in  tb« 
inatriiinent,  or  fairly  imported  by  it,  might  constitute  a  consideration ,  did  not 
obviate  tiie  difficulty. 

To  satisfy  the  statute  of  fniuds,  a  guaranty  by  one  person  of  the  performance  by 
another  of  his  contract,  must,  in  terms  or  by  fair  construction,  disclose  the  ac- 
tual consideratiou  of  the  guaranty,  or,  at  all  events,  a  consideration  sufficient 
to  make  a  contract  obligatory  at  law.  When  it  does  not  disclose  any  considem- 
tion,  the  guaranty,  as  a  contract,  is  absolutely  void. 

Judgment  for  defendant,  on  a  demurrer  to  the  complaint 

(Before  Oakjjet,  Ch.  J.,  Bosworth,  Woodrufp  and  Slosson,  J. J.) 

December  27,  1856. 

This  action  comes  before  the  court,  on  appeal  by  the  defenaant, 
from  an  order  made  by  Ch.  J.  Oakley,  overruling  a  demurrer  to 
the  plaintiff's  amended  complaint  It  was  in  the  words  follow- 
ing, viz: — 

The  amended  complaint  of  the  above-named  plaintiff,  shows  to 
the  court — 

That  on  the  3d  day  of  April,  1854,  he  was  in  the  actual  posses- 
sion of  the  certificates  of  850  shares  of  the  stock  of  the  Pennsyl- 
vania and  Lehigh  Zinc  Company. 

That  on  the  3d  day  of  April,  1854,  one  George  E.  Hasewell 
entered  into  a  contract  with  the  said  plaintiff  in  the  words  and 
figures  following,  that  is  to  say — 

"Penna.  Zinc. 

"350  shares,  3f  B  60.  "  New  York,  April  3d,  1854. 

"I  have  purchased  of  Theo.  S.  Draper,  850  shares  of  the  stock 
of  the  Penna.  and  Lehigh  Zinc  Co.,  at  $3f  per  share,  payable  and 
deliverable  buyer's  option  in  sixty  days,  with  interest  at  the  rate 
of  six  per  cent  per  annum.  Gbo.  R  Hasewell." 

That  before  entering  into  the  said  contract  with  the  said  Hase- 
well, and  as  an  express  condition  thereof,  the  said  plaintiff  re- 
quired from  the  defendant  above-named.,  his  guaranty  of  the 
performance  by  the  said  Hasewell  of  the  different  stipulations  on 
the  part  of  the  said  Hasewell  contained  therein. 

That  therefore  at  the  time  of  the  making  of  the  said  contract 
above  set  forth,  the  said  defendant  indorsed  thereupon  his  certain 
guaranty,  in  the  words  and  figures  foUomng,  viz. : 

"  I  guarantee  the  within  contract  Geo.  M.  Snow." 

That  thereupon  in  consideratioQ  of  the  giving  of  the  said  guar- 
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amty  by  the  said  defendant  as  aforesaid,  and  not  othenriae,  aitd 
within  the  time  limited  therefor  in  the  said  contract,  the  said 
plaintiff  delivered  to  the  said  Hasewell  the  aforesaid  350  diaies 
of  the  said  stock. 

That  neither  the  said  Hasewell,  nor  the  said  defendant,  bare 
ever  paid  the  said  plaintiff  therefor,  as  provided  in  the  said  con- 
tract, although  often  requested  by  the  said  plaintiff  so  to  do. 

Wherefore  the  said  plaintiff  demands  judgment  against  die 
said  defendant,  for  the  sum  of  $1181.25,  with  interest  thereon, 
firom  the  8d  day  of  June,  1854,  besides  the  costs  of  this  action. 

The  defendant  demurred  to  the  amended  complaint,  because  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action  against 
the  said  defendant,  and  specified  the  following  as  grounds  of  ob- 
jection : — 

Ist  That  the  said  complaint  sets  forth  as  the  fbtmdation  of  &e 
action  against  the  defendant  a  coUatei^  agreement,  or  special 
promise  in  writing  of  the  defendant  to  answer  for  the  debt^  de- 
&ult,  or  miscarriage  of  another  person,  (one  Greorge  R.  Hasewdl,) 
which  agreement  or  promise  in  writing  has,  as  appeals  by  the 
said  complaint^  no  consideration  expressed  therein. 

2d.  That  no  fact,  or  facta,  are  stated  in  the  said  complaint  show- 
ing any  breach  of  the  contract  of  the  said  George  R  Hasewell  set 
forth  in  the  said  complaint,  or  any  loss  or  damage  thereby  suffered, 
for  which  the  defendant,  under  his  collateral  agreement,  set  forth 
in  said  complaint,  is  bound  to  answer,  or  is  legally  responsibla 

An  order  was  entered  overruling  the  demurrer,  and  from  that 
order  the  defendant  appealed  to  the  General  Term. 

W,  B.  SooU,  for  the  plaintiff. 

W.  Bloomfidd^  for  the  defendant 

By  the  Court.  Bosworth,  J. — ^This  case  and  Ihat  of  the 
Union  Bank  v.  Coster's  Executors^  (3  Coms.  204,)  are,  in  some  re- 
spects, alike.  In  both  cases  the  guaranty  has  no  date.  The  oonrt^ 
in  the  Union  Bank  v.  Oostet^s  EooeciUors^  held,  that  the  guarantf 
and  the  contract,  on  whieh  it  was  written,  should  be  deemed  to 
have  been  made  at  the  same  time.  (Id.  211.)  In  that  case^  the^ 
were  uroTed  to  have  been  made  at  the  same  time.    In  the  can 
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before  iis,  the  oomplaint  alleges,  and  the  demurrer  admits,  that 
they  were  made  at  the  same  time. 

Do  the  material  &cts  of  the  two  cases  correspond  in  other  re* 
spects? 

In  the  Union  Bank  v.  Chsier^s  Moecuiors  it  was  held,  that  the  con- 
sideration of  the  guaranty  appeared  upon  the  instrument  of  which 
the  guaranty  was  a  part  That,  applying  to  it  the  ordinary  and 
settled  rules  of  construction,  it  clearly  appeared  what  the  precise 
consideration  of  the  guaranty  was,  and  that  the  terms  of  the  whole 
instrument  necessarily  excluded  the  idea  that  the  consideration 
was,  either  in  whole  or  in  part,  any  thing  else. 

In  that  case,  Heckscher  &  Ck>ster  agreed  to  accept  and  pay  at 
maturity  any  drafts  on  them  at  sixty  days'  sight  issued  by  Messrs. 
Kohn,  Daron  &  Co.,  of  New  Orleans,  and  negotiated  through  their 
bank  to  the  extent  of  $25,000.  And  the  defendant's  guaranty 
read  thus :  "  I  hereby  guarantee  the  due  acceptance  and  payment 
of  any  draft  issued  in  pursuance  of  the  above  credit" 

When  that  guaranty  was  made,  it  guaranteed  the  payment  of 
no  pre-existing  or  co-existing  debt  of  Heckscher  &  Coster. 

The  whole  instrument  was  treated  as  being  a  request  of  each 
party  signing  it,  addressed  to  the  bank  to  which  it  was  delivered, 
to  purchase  drafts  that  might  be  drawn  in  pursuance  of  it  Heck- 
scher &  Coster  agreed  to  accept  and  pay  such  drafts  at  maturity. 
The  defendant  agreed  that  they  would  so  accept  and  pay.  The 
future  purchase  of  such  drafts,  on  the  faith  of  the  whole  instrument, 
was  the  consideration,  as  well  of  the  guaranty  as  of  the  special 
promise  of  Heckscher  &  Coster.  That  this  was  the  whole  actual 
consideration  was  as  clearly  expressed  by  the  instrument  itself  as 
if  it  had  been  formally  stated  in  the  most  explicit  terms.  The 
agreement  of  the  defendant,  therefore,  was  not  only  in  writing, 
but  the  writing  itself  expressed  the  consideration  of  it 

In  the  case  before  us,  the  paper,  or  contract,  signed  by  H!ase- 
well,  states  that  he  had  made  a  purchase  of  885  shares  of  stock  at 
a  price  which  amounted  to  $1,181-^,  the  stock  to  be  delivered 
and  money  paid  at  his  option,  la  sixty  days. 

Irrespective  of  the  extrinsic  facts  alleged  in  the  complaint,  a 
stranger  to  the  transaction,  looking  at  the  whole  instrument,  and 
to  that  only,  could  not  know  whether  the  guaranty  was  an  induce- 
ment to  Dn{)er  to  sell  the  stock,  and  was  a  constituent  part  of  the 
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consideration  for  his  contract  to  sell  and  deliver,  or  whether  some 
special  consideration  was  paid  to  Snow  for  making  it,  or  whether 
it  was,  in  fact,  made  without  any  consideration. 

It  is,  indeed,  apparent  that  the  stock  was  to  be  delivered  on  a 
day  subsequent  to  the  date  of  the  guarantee,  and  that  the  liabilitr 
of  Hasewell  to  accept  it  and  pay  for  it  became  absolute  on  his  ex- 
ecuting the  contract,  and  not  before.  (2  R.  S.  §  3.)  The  con- 
sideration of  his  contract  is  expressed  by  the  writing  which  he 
signed.  If  the  consideration  of  the  guaranty  is  so  clearly  and  foJlj 
disclosed  by  it  that  the  court  can  see  that  it  is  a  particular  thing, 
and  nothing  else,  then  it  is  unnecessary  to  state  it  otherwise  than 
by  setting  forth,  in  full,  the  whole  instrument,  of  which  the  goar- 
anty  forms  a  part. 

The  plaintiff,  instead  of  relying  upon  the  terms  of  the  whole 
instrument,  as  expressing  the  consideration  of  the  guaranty,  has 
deemed  it  expedient  to  allege,  "  that  before  entering  into  said 
contract  with  the  said  Hasewell,  and  as  an  express  condition 
thereof,  the  said  plaintiff  required  from  the  defendant  aboye- 
named,  his  guaranty  of  the  performance  by  the  said  Hasewell  of 
the  different  stipulations  on  the  part  of  the  said  Hasewell  con- 
tained therein.  That  therefore  at  the  time  of  the  making  of  the 
said  contract  above  set  forth,  the  said  defendant  indorsed  there- 
upon his  certain  guaranty,  in  the  words  and  figures  following, 
viz." 

The  plaintiff  has  therefore  stated  what  was  the  actual  con8i(ie^ 
ation  of  the  guaranty.  Is  the  consideration,  which  is  thus  form- 
ally averred,  clearly  shown,  by  a  just  construction  of  the  instru- 
ment itself,  to  be  the  actual,  the  whole,  and  the  only  consideration 
of  the  guaranty. 

If  it  is  not,  and  if  some  other  consideration  is  equally  consist- 
ent with  the  terms  of  the  instrument,  and  all  inferences  which  a 
proper  construction  of  it  will  warrant,  then  the  extrinsic  fects 
alleged  to  show  the  actual  consideration  may  be  controverted  by 
the  answer,  and  a  failure  of  the  plaintiff  to  prove  them  would 
entitle  the  defendant  to  a  verdict.  An  entire  want  of  consideTa- 
tion  would  be  a  defence  to  the  action,  independent  of  the  diffi- 
culty presented  by  the  statute  of  frauds. 

Suppose,  upon  the  trial  of  an  issue  raised  upon  these  allegations 
of  extrinsic  facts,  it  should  appear  that  the  plaintifi'  and  Hasewell 


CASES  OF  PRACTICE,  &o.  667 


Draper  v.  Snow. 


had  coDcladed  their  contract,  and  that  Hasewell  had  executed  and 
delivered  it,  before  any  thing  had  been  said  by  either  party  upon 
the  subject  of  having  its  performance  by  Hasewell  guaranteed, 
and  that  the  defendant,  at  the  request  of  either,  or  of  both,  signed 
it,  without  any  consideration  therefor,  paid,  or  agreed  to  be  paid, 
could  the  plaintiff  recover? 

I  think  he  could  not  recover,  and  that  on  the  whole  instrument, 
the  necessary  inference  is,  that  the  defendant  guaranteed  the  per- 
formance by  Hasewell  of  a  contract  existing  when  the  guaranty 
was  signed ;  and  that  it  not  only  does  not  appear  from  the  instru- 
ment itself,  what  was  the  actual  precise  consideration  of  the  guar- 
anty, but  that  it  was  made  without  any  consideration  is  not  re- 
pugnant to  the  fair  and  natural  import  of  its  terms. 

In  the  Union  Bank  v.  Coster^s  Executors^  it  was  held,  that  it  was 
apparent  from  the  instrument  itself,  that  the  future  purchase  of 
drafts,  on  the  faith  of  the  guaranty,  was  the  consideration  of  the 
guarantor's  promise,  that  the  drawers  should  accept  and  pay  them 
at  maturity. 

The  decision  in  Brewster  v.  Silence  does  not  conflict  with  that 
made  in  the  Union  Bank  v.  Coster's  Executors.  That  such  is  the 
judgment  of  the  Court  of  Appeals,  is  evident  from  Jjfates  v.  McKee^ 
(8  Kern.  232-238.) 

In  the  former  case,  it  was  said  that  the  note  was  the  debt  of  the 
maker,  and  the  guaranty  was  the  engagement  of  the  defendant 
that  the  maker  should  pay  his  note  when  it  became  due.  There 
was  nothing  on  the  face  of  the  whole  instrument  from  which  it 
could  be  inferred,  with  certainty,  what  the  consideration  of  the 
guaranty  was. 

In  Brown  v.  Curtiss,  (2  Coms.  225,)  the  defendant,  although 
his  written  contract  was  in  the  form  of  a  guaranty,  was  held  to 
have  contracted  directly  with  the  plaintiff  for  his  own  benefit,  and 
upon  full  consideration  received  by  himself;  and  that  on  the  par- 
ticular facts  of  the  case,  his  contract  was  an  original  and  not  a 
collateral  one,  and  would  have  been  good  without  any  writing ; 
that  his  contract  was  one  made  for  the  payment  of  a  debt  owing 
by  himself,  and  not  by  a  third  person.  IJnder  that  view  of  the 
case,  it  did  not  decide  that  the  contract  satisfied  the  statu^,  but 
that  the  case  did  not  come  within  the  statute.    (Id.  229  and  234.) 

In  JDimham  v.  Jfanrow^  (2  Corns.  683,)  the  decision  was  put  on 
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the  ground  that  the  case  did  not  fall  within  the  statute.  Three 
of  the  seven  Judges  who  heard  the  argament  were  of  the  opinion 
that  the  case  came  within  the  statute,  and  that  the  guaranty  was 
void.  None  of  them  held,  that  if  within  the  statute,  the  guaranty 
was  valid. 

In  Haily.  Palmer^  (2  Coras.  538,)  the  plaintifl&  failed  to  recover. 
The  three  Judges  who  held  that  Dunham  v.  Manrow  was  a  case 
within  the  statute,  also  held  that  the  two  cases  were  not  distin- 
guishable,  and  voted  to  affirm.  Three  of  the  four  Judges  who 
held  that  Dunham  v.  Manrow"W9A  not  within  the  statute,  voted  to 
reverse,  but  on  what  ground  the  report  of  the  case  does  not  state. 
The  other  of  the  four  voted  to  reverse,  on  the  ground  that  the 
contract  of  the  guarantor  was  upheld  by  no  consideration  in  £ftct 
(Id.  557.) 

In  Brewster  v.  Silence^  all  the  Judges,  except  one,  concurred  in 
the  judgment  given.  Unless  there  is  a  substantial  distinction  be- 
tween that  case  and  the  present,  the  decision  made  in  the  former 
must  control  the  one  to  be  made  in  this. 

We  think  no  such  distinction  exists,  and  that  the  order  ap- 
pealed from  should  be  reversed,  and  judgment  given  on  the  de- 
murrer, in  favor  of  the  defendant 

Entertaining  this  opinion,  we  deem  it  unnecessary  to  consider 
the  second  point,  made  by  the  defendant,  on  the  argument  of  this 
appeal. 

Order  appealed  from  reversed,  and  judgment  ordered  for  the 
defendant 


Cazkeau,  et  al.  v.  Bryant,  et  al. 

In  ftn  action  of  libel,  where  the  defeDdsnt  omits  to  answer,  if  it  be  shown  to  be 
highly  probable  that  difficult  queetiooB  of  law  may  arise  req)ectiDg  the  con- 
struction of  the  complaint,  the  legal  effect  of  the  default,  upon  its  allegations  as 
to  the  meaning  of  the  words  alleged  to  be  libellous,  and  respecting  the  admis- 
sibility of  evidence  in  mitigation,  the  court  may,  it  seems,  order  the  plaintiff*8 
damages  to  be  aaeessed  by  a  jury  at  a  stated  Trial  Term  of  the  coort,  instead  of 
directing  them  to  be  assessed  by  a  sheriff's  jury. 

Bat  when,  after  a  de&nlt  in  not  answering  the  complaint,  a  plaintiff  moves  for  an 
order  that  his  damages  be  assessed  by  a  jnry  in  open  conrt,  and  that  motion  is 
denied,  and  an  order  is  entered  that  they  be  awesied  before  a  sheriff's  jnry. 
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Buch  decision  is  conclusive  in  respect  to  any  grounds  for  the  apptication  then 
existing  and  then  known  to  the  moving  party,  unless  leave  be  given,  in  the 
order  which  is  made,  to  renew  the  motion  on  new  or  farther  affidavits.  If  the 
decision  made  was  erroneous,  it  can  only  be  reviewed  and  corrected  on  appeaL 

Sooh  a  rule  does  not  preclude  a  party  from  moving  to  modify  or  vacate  an  order 
on  facts  occurring  after  it  is  made,  or  even  on  &ote  existing  at  the  Ume,  and 
discovered  subsequently,  when  no  laches  can  be  imputed  to  the  moving  party. 

Such  a  motion  should  not  be  granted  on  allegations  which,  if  true,  would  reflect 
discreditably  upon  the  conduct  of  the  adverse  party,  his  counsel  and  the  jury, 
when  the  court  is  satisfied  upon  all  the  affidavits  that  such  allegations  are 
wholly  unfounded,  and  that  there  is  nothing  in  what  has  transpired  warranting 
the  belief  that  the  plaintiff  will  not  have  an  impartial  hearing. 

(At  Spboial  Term,  Jan.  6, 1867.    Before  Woodbott,  J.) 

The  plaintiff  moves  for  an  order  that  her  damages  be  assessed 
by  a  jury  before  a  Judge  of  the  court,  at  a  Circuit  or  Trial  Term,  or 
before  a  special  or  struck  jury,  and  that  the  order  directing  them 
to  be  assessed  by  a  jury  before  the  sheriff  be  vacated.  One  of  the 
plaintiff  being  a  married  woman,  brings  this  action,  to  recover 
damages  for  an  article  published  of  and  concerning  her  by  the  de- 
fendants, and  alleged  to  be  libellous.  The  defendants  having 
fiiiled  to  answer,  the  plaintiff  applied  to  the  court  for  the  relief  de- 
manded by  the  complaint  On  that  application  she  moved  for  an 
order  that  the  damages  be  assessed  by  a  jury  at  a  stated  Trial  Term 
of  the  court  This  application  was  denied,  and  an  order  made 
directing  the  damages  to  be  assessed  by  a  sheriff's  jury. 

The  plaintiff  issued  a  writ,  directing  an  assessment  before  the 
8heri£^  and  gave  notice  of  executing  the  same. 

The  plaintiff  now  moves,  upon  affidavits  tending  to  show,  as 
she  alleges,  that  she  cannot  have  an  impartial  assessment  before 
the  sheriff's  jury,  and  without  having  first  obtained  leave  to  renew 
the  application  for  an  order  that  the  writ  of  inquiry  be  executed 
before  a  Judge  at  a  regular  trial  of  the  court,  or  before  a  special 
or  struck  jury,  and  that  the  order  heretofore  entered  be  vacated. 

WoODBUFF,  J. — The  plaintiffs  move  that  the  writ  of  inquiry, 
issued  upon  the  default  of  the  defendants  to  answer,  be  executed 
before  a  Judge  at  a  Trial  Term  of  this  courts  or  before  a  special  or 
struck  jury.  The  considerations  urged  by  the  plaintiffs'  counsel, 
upon  the  argument  of  the  motion,  would,  I  think,  induce  me  to 
prder  the  writ  of  inquiry  to  be  executed  at  the  Trial  Term  if  the 


670  CASES  IN  THE  SUPERIOR  COURT. 


Cazneaa  v.  Bryant. 


case  was  before  me  upon  an  original  application.  (2  Johns.  R. 
107 ;  3  id.  153 ;  13  Wend.  658 ;  Gra.  Pr.  7952.) 

But  it  appears  by  the  papers  that  the  same  motion  was  hereto- 
fore made,  to  one  of  the  Justices  of  this  court,  and  the  order  re- 
fused, because  sufficient  reasons  were  not  then,  in  his  opinion, 
shown  for  a  departure  from  the  usual  practice  of  the  court  In 
respect  to  any  grounds  of  the  application  then  existing  and  then 
known  to  the  moving  party,  this  decision  is  conclusive.  The 
Justices  of  this  court  do  not  separately  review  each  other's  deci- 
sions, upon  motions  of  this  description,  nor  entertain  a  second 
motion  to  the  same  effect  as  a  former,  unless  upon  leave  given  to 
renew  in  the  order  which  it  is,  in  effect,  sought  to  rehear.  If  the 
party  be  not  satisfied  with  the  decision  made  upon  the  papers  be- 
fore the  Judge,  he  should  appeal.  (Code,  §  323.)  If,  tlirough  in- 
advertance,  surprise,  or  for  other  reasons,  he  finds  that  the  merits 
have  been  improperly  or  inaccurately  exhibited  on  the  hearing, 
he  should  procure  leave  to  renew  the  application  upon  further 
papers,  and  this  should  be  inserted  in  the  order,  (12  Wend.  290,) 
and  should  not  acquiesce  in  the  order  and  take  proceedings  under 
it.  If  he  do  thus  proceed  under  the  order,  bis  motion  in  that  re- 
gard will  be  deemed  waived. 

The  consequence  of  this  view  of  the  subject  is,  that  in  regard  to 
the  alleged  unsuitableness  of  sending  an  inquiry  into  the  damage 
sustained  by  a  female,  by  injury  to  her  character,  to  a  sheriff's 
jury,  the  probability  that  difficult  questions  of  law  may  arise 
respecting  the  construction  of  the  complaint,  the  legal  effect  of  the 
default  upon  the  allegations  in  the  complaint  as  to  the  meaning 
of  the  alleged  libellous  words,  and  respecting  the  admissibility  of 
evidence  in  mitigation,  and  all  like  grounds  upon  which  this  mo- 
tion is  urged,  I  am  concluded  by  the  former  decision,  and  however 
I  may  deem  it  a  proper  case  for  an  assessment  before  a  Judge.  I 
cannot  reverse  the  former  order  upon  any  such  grounds.  The 
plaintiff  acquiesced  in  the  order,  issued  the  writ  directing  an  as- 
sessment by  the  sheriff*  and  noticed  the  same  for  execution. 

This,  however,  would  not  prevent  a  motion  to  modify  or  vacate, 
founded  on  matters  arising  since  the  former  motion,  or  matters 
since  then  discovered,  (no  laches  being  imputable  to  the  plaintiffs.) 
In  the  affidavits  submitted,  the  plaintiffs'  attorney  does  undoubt- 
edly state  circumstances  which,  unexplained,  might  awaken  sas- 
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picion  that  previous  conversation  had  been  held  with  some  of  the 
jury  attending  at  the  time  appointed  for  the  assessment,  and  this 
led  the  plaintiflfe*  attorney  to  postpone  the  taking  of  the  assessment 
and  make  this  second  application  to  the  court.  But  these  circum- 
stances are  not  only  fully  explained,  and  most  clearly  exonerate 
the  defendants,  and  their  counsel  and  the  jury,  from  any  imputa- 
tion of  unfairness,  but  show  that  there  is,  in  truth,  no  ground  of 
suspicion.  K  any  inference  is  warranted  by  the  conversation  dis- 
closed, it  is  rather  that  there  was  a  bias  on  the  part  of  one  or  more 
of  the  jurors  against,  rather  than  for,  the  defendants.  This,  how- 
ever, I  do  not  think  justified  by  what  transpired. 

To  grant  this  motion,  under  such  circumstances,  would  be  un- 
justly reflecting  upon  the  conduct  of  defendants,  the  counsel,  and 
the  jury,  when  I  do  not  see,  in  what  transpired,  any  thing  to 
warrant  the  belief  that  the  plaintiffs  would  not  have  had  an  im- 
partial hearing. 

If  any  irregularity  shall  arise,  in  the  taking  of  the  assessment, 
which  works  injustice,  the  party  aggrieved  will  obtain  relief.  To 
anticipate  this  would  be  to  place  the  court  in  a  situation  in  which 
we  could  not,  with  propriety,  send  any  case  to  the  sheriff  for 
ajssessment. 

The  motion  must,  therefore,  be  denied,  but  without  costs. 


Wilde  v.  A,  and  L.  Joel,  and  Wm.  Leeds. 

In  aBcertainlDg  the  damages  on  a  reference  upon  the  discharge  of  an  injunction,  the 
question  arises,  whether  any  other  allowance  can  be  made  for  costs  or  counsel 
fees,  than  that  which  the  Code  permits  to  be  recovered  by  a  sncoessfal  party 
against  his  adversary  ? 

''There  may  be  allowed  to  the  prevailing  party,  upon  the  judgment,  certain  sums 
by  way  of  indemnity  for  his  expenses  in  the  action,  which  allowances  are  in 
this  act  termed  oostSw**  The  measure  of  compensation  between  attorney  and 
client  is  left  to  the  agreement,  express  or  implied,  of  the  parties.  (Code,  §  808.) 

Meld,  that  the  import  of  this  provision  is,  that  the  unsuccessful  party  shall  only 
be  subjected  to  the  charges  specified  as  costs,  where  the  action  takes  the  ordin- 
ary course.  But  where  there  is  a  special  contract  as  to  damages,  (and  the  in- 
junction bond  amounts  to  this  in  fact^)  it  will  control ;  it  will  afford  a  new  rule 
of  estimate,  and  is  not  to  be  affected  by  the  ordinary  rates  of  allowance. 

Another  question,  then  arises,  whether,  if  <^unsel  fees  and  allowable,  they  can  only 
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be  allowed  when  actually  paid,  as  it  ia  the  damage  eoitaiaed  wMch  ii  to  be  re- 
paid, not  any  contingent  liability  ? 

The  Code  has  left  the  compensation  of  attorney  and  counsel  to  the  operation  of  any 
agreement  express  or  implied.  Counsel  can  have  the  same  remedy  for  services 
rendered,  which  they  possessed  before  its  paisaga. 

If  a  party  enjoined,  has>  by  reason  thereof  incurred  a  liability,  and  the  daim  theraoii 
is  reasonable,  a  bond  of  indemnity  would  appear  to  cover  such  a  liability  aa 
much  as  an  actual  advance;  therefore,  counsel  fees,  although  unpaid,  if  reason- 
able, can  be  recovered  in  the  shape  of  damages,  in  an  action  upon  an  injunction 
bond. 

And  then  another  important  question  arises,  what  is  the  effect  of  the  Coda  aa  to  the 
mode  of  ascertaining  damages  by  an  assessment  under  an  order  of  reference  T 
What  does  the  report,  if  confirmed,  settle  ?  Can  it  be  followed  by  a  judgment 
for  payment  of  the  amount  ?  If  it  can,  as  to  the  principal  and  party  to  the  ac- 
tion, can  it  be  as  to  the  sureties?  or  is  the  only  remedy  an  action  on  the  under- 
UUng? 

Sdd,  that  under  the  provisions  of  the  Code  on  this  subject,  a  reference  establishes 
the  amount  of  damages^  so  that  they  become  finally  liquidated  as  between  the 
partiea  Where  there  are  sureties,  that  fact  shows  the  propriety  of  directing  no- 
tice to  be  given  to  them.  Legal  defences,  which  are  wholly  independent,  wiH 
arise,  and  may  be  taken  in  the  action  on  the  undertaking.  There  is  no  aathor- 
ity  in  the  Code  to  order  a  judgment  upon  the  bond  for  the  amount  ascertained 
by  the  reference  to  be  payable,  even  against  the  plaintiff  and  obligor.  It  m^ 
therefore,  the  safest  course  to  bring  an  action  upon  the  undertaking. 

Although  the  provisions  of  the  Revised  Statutes,  (2  R  &  190,  196,)  which  are  pre- 
sumed to  be  in  force,  that  the  Chancellor  shall  direct  the  delivery  of  any  bond 
executed  under  the  provisions  of  that  article  to  the  person  entitled  to  the  bene- 
fit thereof,  for  prosecution,  whenever  %i6  condition  thereof  shall  be  broken,  or 
the  circumstances  of  the  case  shall  require  such  delivery,  yet  the  oourt  might 
well  decline  the  delivery  up  of  an  undertaking  on  file  in  these  cases,  (see  Code^ 
§  428,)  as  an  inspection  of  it  is  all  that  is  necessary,  in  order  to  draw  the  com- 
plaint ;  and  upon  the  trial  the  clerk  can  be  subpoonaed  to  produce  it  in  case  of 
dispute.  The  items  disallowed  and  allowed  by  the  court  ttriaUm,  as  damagw 
on  dissolving  the  injunction  in  this  case,  will  be  found  stated  at  the  conduAfln 
of  the  opinion.    (Reported  in  16  How.  Pr.  R.  829.) 

(At  GramuL  Term,  January,  1867.    Before  Dues,  Boawoaani,  Hoificas, 
Slosbon  and  Woodsdvt,  J.J.) 


D.  C.  Scott,  and  others  v.  Samuel  Nevius. 

No  order  will  be  made  on  the  mere  motion  of  a  receiver  appointed  under  proceed- 
ings supplementary  to  an  execution,  that  he  may  sell  the  estate  of  the  jodgmeat- 
debtor,  when  such  estate  consists  only  of  the  debtor^s  interest  as  cestut  gm 
truit  under  a  will  by  which  the  testator  conveys  his  property  to  exeenton  in 
trust,  with  directions  to  oonvert  It  Into  money,  and  divide  the  money  into  a 
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tuin  number  of  eqaal  shares  and  invest  one  of  eaid  aharev  and  apply  th«  inter- 
est and  income  thereof  to  the  judj^ent-debtor  during  hia  natural  life,  and  upon 
hia  death  distribute  the  principal  with  all  unappropriated  income  to  and  among 
the  said  judgmeut-debtore, then  living  lawful  issue. 

If  the  judgment-creditors,  or  such  receiver  as  representing  them,  can  derive  any 
benefit  from  the  provisions  of  such  a  will,  it  must  be  by  a  proceeding  to  which 
the  executor  is  a  party,  and  in  which  the  benefit  sought  must  be  derived,  noi 
from  a  sale,  but  from  an  order  in  the  nature  of  a  sequestra tian  of  such  portion 
of  the  annual  income  of  the  fund  in  question,  as  is  not  required  for  the  suitable 
support  and  maintenance  of  the  judgment-debtor,  taking  into  view  his  condition 
in  life,  his  health  and  other  circumstances,  and  the  condition  of  his  fiimily  if 
any  he  have. 

The  interest  of  the  judgment-debtor  is  inalienable.  If  there  was  already  an  ao- 
cumulation  of  income  in  the  hands  of  the  executors,  (which  there  is  not,)  so 
much  of  it  might,  probably,  be  reached  by  an  order  in  this  proceeding,  or  by 
a  proceeding  under  section  294  of  the  Code,  as  was  not  necessary  for  the  proper 
support  and  maintenance  of  the  judgment-debtor,  taking  into  view  the  considera- 
tions above  suggested. 

But  a  possible  or  probable  future  surplus  cannot  be  anticipated  and  reached  by  a  pro- 
ceeding instituted  for  that  purpose,  before  it  has  accrued  or  come  into  existenoe 

But  this  rule  does  not  prevent  a  court,  on  a  complaint  properly  framed,  from  giv- 
ing such  directions  as  will  secure  to  a  judgment-creditor  such  portion  of  the 
surplus  as  may  remain  after  appropriating  sufficient  for  the  proper  support  of 
the  debtor,  to  be  ascertained  and  fixed,  upon  a  reference  ordered  for  that  pur- 
pose.   Motion  denied. 

(At  Chambkbs,  January  7,  1857.    Before  Woodruff,  J.) 

The  motion  made,  and  the  circumstances  under  which  it  was 
made,  and  the  facts  on  which  it  was  based,  are  fully  stated  in  the 
opinion  of  the  Judge  by  whom  it  was  heard  and  decided. 

"WooDRUFP,  J. — ^Proceedings  supplementary  to  execution  hav- 
ing been  instituted  herein  by  the  plaintiff^  under  section  292  of 
the  Code  of  Procedure,  an  order  of  reterence  was  made  for  the 
examination  of  the  defendant,  and  the  taking  of  proo&  in  relation 
to  the  property  of  the  defendant,  and  by  the  report  of  the  referee, 
and  the  examination  taken  before  him,  it  appears  that  a  brother 
of  the  defendant,  Bussell  H.  Nevius,  heretofore,  on  or  about  No- 
vember 26th,  1853,  died,  leaving  a  last  will  and  testament,  by 
which,  among  other  things  therein  contained,  he  devised  and  be- 
queathed all  the  rest  and  residue  of  his  estate,  real  and  personal, 
to  his  executors  therein  named,  to  and  for  the  purposes  following, 
that  is  to  say,  to  sell  and  convey  the  real  estate  in  fee  simple,  and 
to  convert  the  personal  property  into  money,  and  after  deducting 
D.— VL  43 
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expenses,  etc.,  to  divide  the  net  proceeds  of  all  the  said  residuary 
estate  into  ten  equal  shares  for  the  purposes  of  distribution  as 
thereinafter  directed. 

Among  those  directions,  the  will  proceeds :  "  35th.  I  order  and 
direct  my  executors  to  invest  one  other  of  said  shares,  and  to  ap- 
ply the  interest  and  income  thereof  to  my  brother  Samuel,"  (the 
above  defendant,)  "  during  his  natural  life,  and  upon  his  death,  to 
distribute  and  pay  over  said  principal  sum,  with  all  unappropriated 
income,  to  and  among  his  then  living  lawful  issue,  each  then  living 
child  of  his  taking  one  equal  share  thereof,  and  the  issue  of  any 
deceased  child  of  his  taking  by  representation  the  share  their 
parent  would  have  taken  if  then  living." 

It  further  appears  that  the  will  has  been  proved,  and  letters  tes- 
tamentary granted  to  David  H.  Nevius,  executor.  That  the  estate 
has  been  so  far  converted  and  distributed,  that  about  $28,000  has 
been  invested  on  account  of  that  share  of  which  the  income  is 
directed  to  be  applied  to  the  use  of  the  above-named  defendant; 
and  the  executor,  on  his  examination  as  a  witness,  testifies  that  he 
thinks  that  when  the  residue  of  the  estate  is  converted  and  dis- 
tributed, "  there  will  be  at  least  $22,000  more  to  be  invested  on 
the  same  account"  The  undivided  portion  of  the  estate,  or  a 
portion  of  it,  is  productive,  and  none  of  the  income  therefrom  has 
yet  been  applied  to  the  use  of  the  defendant ;  but,  as  the  executor 
testifies,  '^  it  goes  into  the  general  fund  of  the  estate,  to  be  paid 
over  as  principal  or  income  hereafter,  as  he  may  be  advised." 

The  income  of  the  $28,000  already  distributed  and  invested  is 
"  about  $2,000  per  annum,"  and  all  the  income  yet  accrued  and  col- 
lected thereon  has  been  paid  over  to  the  defendant,  and  the  exec- 
utor has  advanced,  he  says,  to  the  defendant  about  $1,100  not  yet 
realized  from  the  share  invested  for  his  benefit. 

A  receiver,  Mr.  Oliver  D.  Cooke,  having  been  appointed  in  the 
proceedings  supplementary  to  execution,  such  receiver  now  applies 
by  petition,  stating  that  all  the  debts,  property,  equitable  interests, 
rights,  and  things  in  action  of  the  defendant,  vested  in  him  as  such 
receiver,  are  those  mentioned  in  the  report  of  the  referee,  as  above 
set  fortL  That  the  interest  of  the  judgmentcreditorsrequiresthat 
the  same  should  be  sold,  and  that  he,  the  receiver,  is  desirous  to 
make  the  said  sale,  and  close  the  trusts  of  his  receivership,  accord- 
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ing  to  law,  without  delay,  and  without  incurring  personal  respon- 
sibility. 

He  therefore  prays  that  an  order  be  granted  permitting  him  to 
make  the  said  sale,  and  that  such  further  order  be  made  as  the 
court  may  see  fit  to  grant. 

Notice  of  the  presentation  of  this  petition,  and  of  the  motion 
that  the  prayer  be  granted,  is  served  upon  the  attorney  for  the 
defendant,  and  also  upon  the  executor,  David  H.  Nevius,  both  of 
"whom  appear  by  their  counsel  and  oppose  the  motion. 

Although  this  proceeding  is  in  the  name  of  the  receiver  only, 
by  his  own  attorney,  and  is  apparently  taken  for  the  purpose  of 
closing  his  trust  and  relieving  him  from  any  further  responsibility, 
and  although  no  notice  of  the  application  appears  by  the  papers 
to  have  been  served  upon  the  plaintiffs  in  the  action,  the  judg- 
ment creditors,  whose  interests  are  chiefly  concerned  therein,  the 
motion  appeared  to  be  urged  on  the  argument  as  made  for  their 
benefit,  and  was,  as  I  understand,  supported  by  their  counsel,  in 
fact,  and  for  the  purpose  of  realizing,  by  a  sale,  or  under  the  fur- 
ther relief  prayed  for,  the  satisfaction  of  their  debt  out  of  the  fund 
in  the  hands  of  the  executors. 

It  might  be  a  summary  disposition  of  this  application  to  say, 
that  if  the  judgment  debtor  has,  under  the  will  of  his  deceased 
brother,  an  interest  which  has  passed  to  the  receiver,  and  is  the 
subject  of  sale  and  transfer,  no  injustice  would  be  done  by  grant- 
ing the  order  at  the  instance  of  the  plaintiflfe ;  and  if  he  have  no 
such  interest,  then  granting  the  order  would  work  no  injustice, 
because  the  purchaser  would  buy  at  his  peril,  and  would  take 
nothing  by  his  purchase. 

But  this  would  be  a  most  unsatisfactory  mode  of  disposing  of 
the  subject,  and  if,  in  the  view  of  the  court,  the  debtor  has  not 
such  an  interest  as  may  be  sold  and  transferred,  the  authority  of 
the  court  ought  not  to  be  given  to  an  act  which  would  be  of  no 
substantial  benefit  to  the  creditor,  and  might  be  the  cause  of  em- 
barrassment and  litigation  to  the  executor. 

My  conclusions,  idfter  careful  reflection  on  the  subject,  may  be 
very  briefly  stated,  and  they  lead  to  the  result  that  no  such  order 
as  is  sought  by  the  receiver,  nor,  indeed,  any  order  upon  the 
merits  ought  to  be  made  in  the  present  form  of  application  to  the 
oourtk    If  the  creditors  can  derive  any  benefit  from  the  provisions 
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of  the  will  of  the  testator,  above  referred  to,  it  must  be  by  a  pro- 
ceeding to  which  the  executor  should  be  a  party,  and  in  which  the 
benefit  sought  must  be  derived,  not  from  a  sale,  but  from  an  order 
in  the  nature  of  a  sequestration  of  such  portion  of  the  annual  in- 
come of  the  fund  in  question  as  is  not  required  for  the  suitable 
support  and  maintenance  of  the  judgment  debtor,  taking  into  view 
his  condition  in  life,  his  health,  and  other  circumstances,  and  the 
condition  of  his  family,  if  any  he  have,  in  relation  to  all  which  I 
find  nothing  in  the  paV^»  before  me. 

Although  the  will  directs  the  whole  estate  to  be  converted  into 
personalty,  the  interest  of  the  cestui  que  trust  is  inalienable.  Indeed, 
he  takes  no  interest  in  the  principal  fund,  except  only  the  right  to 
compel  the  execution  of  the  trust,  and  the  application  of  the  in- 
come to  his  use.  There  is,  therefore,  nothing  which  can  pass  by 
assignment  to  the  receiver,  or  which  can  be  sold  by  him,  so  long 
as  there  is  no  income  in  the  hands  of  the  executor  unappropriated. 
(1  B.  S.  [773]  §  2 ;  ib.  [729]  §  68.) 

That  the  inalienability  of  the  defendant's  interest  is  the  same  as 
if  the  trust  was  of  that  estate  only,  see  the  above  §  2,  and  also 
Hallett  V.  Thomps(m,  (5  Paige,  683) ;  Kane  v.  Qott,  (24  Wend.  641) ; 
Clute^  et  dl,  v.  Bool^  (8  Paige,  83) ;  Degraw  v.  Clason^  (11  Paige, 
136,)  and  Rider  v  .Mason,  (4  Sandf.  Ch.  Kep.  352). 

Although  some  doubt  has  been  expressed  in  Arnold  v.  CKtbert^ 
(5  Barb.  S.  Ct  Bep.  199,)  and  Onxger  v.  Orugery  (id.  267,)  in  regard 
to  the  extent  to  which  the  second  section  of  1  B.  S.  p.  778,  above 
referred  to,  has  made  the  interest  of  the  cestui  que  trust  in  per- 
sonal estate  held  in  trust  inalienable,  I  think  the  views  expressed 
in  the  cases  above  cited  are  sound  so  far,  at  least,  that  when  con- 
strued in  connection  with  the  statute  in  relation  to  creditor's  bills, 
(2  B  S.  p.  174,  §  88,)  which  exempts  property  held  in  trust  from 
discovery  by  creditor's  bills,  the  most  &vorable  claim  the  creditors 
can  urge  is,  that  the  surplus  beyond  what  is  required  for  the  main- 
tenance of  the  debtor  is  alone  liable. 

The  cases  above  referred  to,  however,  satisfactorily  show  that 
such  surplus  is,  under  §  57,  (1  Bev.  Stat,  p.  729,)  liable  to  be 
reached  in  equity,  and  applied  to  the  satis&ction  of  the  debts  of 
the  cestui  que  trust  trust. 

The  provision  in  the  will  directing  the  unappropriated  income 
to  be  divided  in,  and  among  his  issue,  does  not  alter  the  case. 
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There  is  no  discretion  given  to  the  executors  to  withhold  any 
part  of  the  income ;  they  are  directed  to  apply  it  all  to  his  use. 
He  could  compel  them  to  do  so.  (See  above  cases.)  In  any  other 
view,  it  would  be  a  direction  to  accumulate  beyond  the  period  al- 
lowed by  law,  which  would  be  invalid,  and  might  perhaps  invali- 
date the  whole  trust 

The  terras  of  this  direction  would  be  fully  satisfied,  by  sup- 
posing the  intent  to  be,  that  if,  at  the  time  of  his  death,  some  un- 
collected or  imapplied  balance  remained  in  their  hands,  which  the 
cestui  que  trust  had  not  yet  received,  that  should  be  divided  with 
the  principal ;  but  this  would  not  affect  his  right  to  require  the 
continued  application  of  the  whole  as  it  accrues,  according  to  the 
first  and  chief  direction  contained  in  the  provision. 

The  case  of  Halletl  v.  Thompson^  CliUe  v.  Bool,  and  Degraw  v. 
Clason,  also  show  that  §  38  of  the  Statute,  in  relation  to  creditors' 
bills,  forms  no  impediment  to  the  reaching  of  this  surplus  by  the 
creditors.    See  also  Bryan  v.  Knickerbocker,  (1  Barb.  Ch.  R  427.) 

But  though  of  opinion  that  if  there  be  a  surplus  in  the  present 
case,  beyond  what  is  reasonably  necessary  for  the  support  of  the 
debtor,  it  is  liable  to  be  taken  to  pay  his  debts,  it  is  not  to  be 
reached  by  this  motion.  A  proper  action  should  be  brought  in 
the  nature  of  a  creditor's  bill.  If  there  was  already  an  accumu- 
lation in  the  hands  of  the  executors,  it  might  doubtless  be  reached 
by  an  order  in  this  proceeding,  or  by  a  proceeding  imder  section 
294 ;  but  it  has  been  held  that  it  cannot  be  anticipated.  {OhUe  v. 
Bool,  (&  1  Barb.  Ch.  427.)  But  this  does  not  import  that,  oa  a 
proper  bill,  such  surplus  may  not,  by  proper  directions^  be  secured 
to  the  creditor.  On  the  contrary,  the  court  may  order  a  reference 
to  ascertain  and  fix  the  amount  necessarjr  for  his  support,  and 
direct  the  ei^ecutors  to  pay  over  the  surplus  for  the  satis&ction  of 
the  judgment.  Such  was  the  course  pursued  in  Sillick  v.  Mason^ 
before  Vice-Ohancellor  Sanford.     (See  2  Barb.  Ch.  79.) 

Whether  the  income  of  the  fund  now  in  question  is  now,  or  will 
be  hereafter,  such  as  to  yield  any  surplus,  it  is  impossible  upon  the 
facts  now  before  me  to  say.  If  an  action  be  commenced  hereafter 
by  the  plaintiff  to  reach  any  such  surplus,  all  proper  inquiries 
will  be  directed  into  the  condition,  circumstances,  and  wants  of 
the  defendant  and  his  family,  if  any  he  have. 

The  present  motion  must  be  deni^  but^  under  the  dicumstances^ 
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without  costs  to  the  defendant.  The  conduct  of  the  defendant 
on  his  examination,  was  of  a  character  to  deprive  him  personally 
of  any  claim  to  indulgence,  certainly  in  respect  to  the  matter  of 
costs.  But  as  to  the  executor  who  was  called  before  the  court  by 
this  petition,  if  it  appeared  that  there  was  any  fund  in  the  hands 
of  the  receiver,  he  would  be  entitled  to  costs  out  of  such  fund ;  and 
had  the  papers  disclosed  that  the  creditor  in  fact  made  the  present 
motion,  it  would  be  just  that  he  should  pay  such  costs.  The  re- 
ceiver ought  not  to  be  required  to  pay  costs  personally,  and  there- 
fore the  motion  will  be  denied,  without  costs. 


Graham  v.  Colburn. 


Hie  Judge  before  wbom  proceedings  Bupplementary  to  execation,  under  g  292  of 
the  Code,  are  pending,  has  no  power  to  order  a  commission  to  be  iseaed  for  the 
examination  of  witneflses  reuiding  out  of  the  state,  to  take  testimony  to  be  used 
on  such  proceedingsw     (Reported  in  14  How.  Pr.  R.  52.) 

(At  Sp^coial  T^bm,  February,  1867.    Before  Bosworth,  J.) 


Myers  v.  Machado. 


An  averment  in  a  complaint  upon  a  protested  bill  of  exchange,  that  the  plaintiff  is 
duly  authorized  to  bring  an  action  on  behalf  of  a  foreign  banking  oompanyr 
(the  owners  of  the  bill,)  as  one  of  its  registered  officers,  is  a  conclusion  of  lav 
merely.  He  should  set  forth  the  existence  and  terms  of  the  act  under  which 
the  bank  was  organized,  and  an  authority  given  to  him  as  one  of  its  registered 
officers  to  sue  on  its  behalf.     Without  this  the  complaint  Is  insufficient. 

If  it  should  appear  that  such  an  authority  was  given,  the  plaintiff  could  maintain 
the  action  in  his  own  name,  on  behalf  of  the  bank,  not  only  on  grounds  of  in- 
ternational comity,  but  as  a  trustee  of  an  express  trust,  within  a  reasonable  in- 
terpretation of  the  Code.    (Reported  in  14  How.  Pr.  R.  149.) 

(At  Spbcial  Txrx,  February,  1867.    Before  Dukb,  J.) 
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CoEET  V.  Mann. 

A  complaint  for  damages,  in  consequence  of  injuries  received  by  the  plaintiff,  by 
the  giving  way  of  and  foiling  down  of  a  back  stoop  and  stairs,  on  a  certain 
building  owned  by  the  defendant,  which  alleged  that  said  stoop  and  stairs  were 
in  a  bad  condition  and  repair ;  that  the  defendant,  as  owner,  was  bound  to  keep 
the  premises,  and  especially  the  said  stoop  and  stairs,  in  a  good  condition  and 
repair,  and  had  neglected  and  refused  to  do  so;  and  that  in  consequence  of 
such  neglect  and  refusal,  the  plaintiff  had  sustained  the  injuries^  (specifying 
them,)  complained  of,  and  demands  judgment  for  $5,000. 

SM,  bad  on  demurrer,  because  it  appeared  from  the  complaint,  that  the  premisea 
were  occupied,  not  by  the  defendant,  but  by  third  persons,  and  consequently  it 
was  upon  the  tenants,  and  not  upon  the  defendant,  as  owner  and  landlord,  Uiat 
the  duty  of  keeping  them  in  repair  presumptively  rested.  Besides,  the  aver- 
ment that  the  defendant  was  bound  to  repair,  without  stating  any  facts  from 
which  the  obligation  resulted,  was  plainly  insufficient,  it  being  a  condunon  of 
law.    (Reported  in  14  How.  Pr.  R.  168.) 

(At  Sfsoul  Tibm,  February,  1867.    Before  Dubr,  J.) 


Murphy  v.  G.  R  &  M.  J.  Merchant. 

An  allegation  in  the  complaint  that  the  note  was  made  by  the  defendant,  A 
B — --,  and  "  for  a  further  inducement  to  the  plaintiff  to  accept  the  same, 

indorsed  by  the  defendant,  C D ,  and  was  then  delivered  to  and  indorsed 

by  the  plaintiff,"  held^  insufficient  to  charge  C D ,  the  indorser,  with 

liability,  where  the  note  was  made  payable  to  order  of  the  plaindff. 

It  seems,  that  it  is  very  doubtful  whether  any  evidence  of  a  parol  agreement, 
varying  the  legal  rights  or  obligation  of  the  payee  and  second  indorser,  can  ba 
admitUd.    (Reported  in  14  How.  Pr.  R.  189.) 

(At  Spbcial  Tnif,  February,  1867.    Before  Duzb,  J.) 


Sheldon,  et  al.  v.  Wood,  et  aL 

Wh«re  a  etw»  upon  a  report  of  referees,  was  made  before  the  deoliioB,  (In  8  Keni, 
841,)  which  does  not  conform  to  that  deoidon,  hM,  that  it  might  be  made  to 
eonfonn  to  that  rale  after  the  determination  of  the  Qeneral  Term  on  appeal. 
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Borrowe  ▼.  Milbank. 


Thb  court  hold,  that  they  have  the  power,  under  §  174  of  the  Code,  to  allow 
ceptioos  to  the  report  of  referees,  etc.,  to  be  filed  nunc  pro  tunc,  mhtr  th-e 
days  fixed  by  the  Code  (§  272  [227  J)  have  eUpeed.    (Reported  in  14  Ho  v.  Ft. 
R.18.)* 

(At  Spboal  Tum,  March,  1857.    Before  Hoffman,  J.) 


La  Faroe  v.  The  La  Farge  Fire  Ins.  Co. 

The  president  or  other  officer  of  a  corporation  which  is  a  party  to  an  action.  Is  not 
bound  to  produce  on  the  trial  the  books  and  papers  of  the  corporation,  under 
a  tuhprnna  duee*  Ueum^  iasued  by  the  adverse  party. 

He  has  no  such  property  in  or  control  over  them  as  gives  the  rights  or  makes  it  Ms 
duty  to  produce  them. 

Thdr  proper  place  is  in  the  office,  in  which  the  buainefls  is  transacted  to  wldch  they 
relate.  The  proper  remedy  of  a  psrty  who  is  entitled  to  uee  their  contents  at 
evidence,  is  to  obtain  sworn  copies,  or  an  inspection  and  copy,  nnder  the  Re- 
vised Statutes  or  the  Code.    (Reported  in  14  How.  Pr.  K  26.) 

(At  OnrnuL  Tmi,  April,  1857.    Before  Dues,  Boswokth, 

and  WooDKUFF,  J.J.) 


BORROWE  t;.   MiLBANSL 


A  lot  of  land,  subject  to  a  lease  containing  a  covenant  of  renewal,  at  a  rent  to  bt 
agreed  upon  by  the  parties,  or  fixed  by  arbitration,  is  not  an  "  unencumbered  * 
lot,  and  when  sold  to  the  tenant  holding  the  covenant  snoh  lot  cannot  be  deemed 
to  have  been  told  as  an  <*  unencumbered'  lot 

*  Notice  of  the  judgment  was  nerved  on  the  13th  of  March,  1856.  The  motion 
for  leave  to  file  exceptions  to  the  decision  of  the  reft>ree,  nunc  pro  innc^  was  made 
in  March,  1857.  The  decision  in  Sheldon,  et  al  v.  Wood,  was  probably  made  on  the 
strength  of  8etU}iS,Priehard,  (8  Dner,  669.)  Sttbi«equent  to  the  latter  deeision  the 
case  of  Humphrey  v.  CTusmherlin,  (1  Kern.  274,)  was  reported.  At  the  Jane  Gen- 
eral Term,  1858,  the  Superior  Court,  held  before  Bosworth,  Hoffman,  Slosann, 
Woodruff,  and  Pierrepont,  J.J.,  decided  (Hoflfrnan,  J.,  dissenting),  that  the  euuTt 
hsd  no  power  to  enlarge  the  time  prescribed  by  statute  for  taking  an  appe«1  frvtm 
the  Special  Term.  (The  case  of  J^  v.  Bennett,  not  yet  reported).  If  that  de 
cision  be  correct,  it  may  well  be  doubted  whether  the  court  has  any  more  power 
to  allow  exceptions  to  the  final  decinon  of  the  court  or  of  a  referee  to  be  filed, 
after  the  expiration  of  the  time  given  by  the  Code,  than  it  has  to  allow  exeeptioos 
to  be  taken  after  judgment  to  a  decision  made  during  the  progren  of  the  trial— 
Rip. 


t 
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Burling  y.  Ogden. 

»i  -  i> 

To  state,  in  a  pleading,  the  nature  and  source  of  the  information  upon  which  the 
party  relies  in  making  an  averment  of  facts  on  information  and  belief,  does  not 
▼itiate  an  independent  averment  of  such  factai 

Kor  ^es  it  detract  from  the  force  of  such  averment,  that  the  clause  of  the  pleading 
in  which  it  occurs,  refers,  e.  g.,  by  the  use  of  the  word  "  therefore,"  to  the  an* 
tecedent  clauses,  in  which  the  grounds  of  the  information  and  belief  are  stated* 

In  an  action  brought  to  set  aside  an  award  of  an  umpire,  to  whom  it  was  submit- 
ted to  value  a  lot  of  land  at  its  full  and  &ir  worth  at  private  sale,  considering  the 
same  as  an  "  unencumbered  lot,"  the  complaint  charged  that  his  valuation  **  was 
not  made  upon  considering  the  save  as  an  unenevmbered  lot,  but  .... 
at  a  less  value,  and  such  valuation  was  without  his  powers  as  umpire." 

JffM,  upon  demurrer,  that  the  complaint  sufficiently  showed  that  the  umpire  had 
exceeded  his  authority. 

When  an  arbitrator  or  umpire  exceeds  his  authority,  the  effect  of  his  act  to  avdd 
his  award  is  the  same,  whether  the  error  was  committed  oonaeioualy  or  through 
mistake.    (Reported  in  f^  Abb.  Pr.  R.  28.) 

(At  GxNXBAL  TxBx,  April,  1867.    Before  Oaxlxt,  Gh.  J., 

DUKR,  BOBWORTU,  SUMSON,  and  WOODEVFF,  J.J.) 


Burling  v.  Ogden. 

On  an  analysis  of  §  899  of  the  Code,  as  amended  on  the  18th  of  April,  186*7,  it  may 
be  understood  as  follows : 

Ist.  A  party  to  an  action  or  proceeding,  and  a  party  for  whose  immediate  benefit 
a  suit  is  prosecuted  or  defended,  may  be  examined  as  a  witness  in  his  own  be- 
half, the  same  as  any  other  witness,  in  all  cases,  except  when  the  adverse  party, 
or  adverse  person  in  interest  is  not  living,  or,  when  the  opposite  party  is  an 
assignee,  administrator,  executor,  or  legal  representative  of  a  deceased  person. 

Sd.  Ten  days'  notice,  in  writing,  of  such  examination  must  be  given  to  the  adverse 
party,  specifying  the  points  upon  which  the  party  or  person  is  intended  to  be 
examined. 

Bat  in  special  proceedings  of  a  summary  nature,  such  reasonable  notice  shall  be 
given,  as  shall  be  prescribed  by  the  court  or  Judge. 

8d.  When  notice  of  such  examination  is  given,  and  the  opposite  party  resides  out 
of  the  jurisdiction  of  the  court,  such  party  may  be  examined  by  commission 
issued  and  executed  as  now  provided  by  law. 

4th.  If  a  party  or  person  in  interest  has  been  examined  under  this  section,  the 
other  party  or  person  in  interest  may  offer  himself  as  a  witness  in  his  own  be- 
half, and  shall  be  so  received. 

Now,  the  ten  days'  notice,  and  the  points  of  examination,  apply  only  to  the  party 
or  person  in  interest  offering  himself  as  a  witness,  on  the  original  application, 
in  hie  own  behalf — not  to  the  opposite  party ;  the  law  admits  him,  of  course, 
and  at  large  upon  all  the  inues,  whether  his  examination  ii  upon  oommivion  or 
otherwise.    (Reported  in  14  How.  Pr.  R.  76.) 

(At  Spboul  Tnx,  May,  1867.    Before  HomiAir,  J.) 


i 
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ConoTer  v.  Wood. 


Bkrrian  V,  The  Methodist  Society  in  New  Yobk. 

Hie  trastees  of  a  religioua  corporation,  and  officers  appointed  by  tbem,  whose  efoo> 
tiuna  and  appointments  were  in  conformity  with  the  formalities  prescribed  bj 
the  statute,  and  who  have,  in  fact,  acted,  and  are  acting  as  such,  are  at  least 
officers  de  facto,  upon  whom  alone  a  vaUd  service  by  procesa  can  be  made  to 
commence  an  action  against  such  corporation. 

When  an  action  against  such  a  corporation  was  commenced  in  the  Superior  GooK 
by  a  service  of  summons  upon  persons  claiming  to  be  officers,  but  not  in  poatt- 
sion  of  the  offices,  and  the  officers  de  faeto^  after  judgment  by  defisult,  moved  lo 
vacate  the  judgment  and  set  ariide  the  proceedings,  held^ 

1st  That  all  the  proceedings  must  be  set  aside  as  irregular. 

Sd.  That  the  title  of  the  acting  trustees  could  not  be  investigated  on  such  a  notioB. 

8d.  That  if  tbey  were  claimed  to  be  intruders,  the  proper  proceedings  to  detenDioe 
that  question,  and  obtain  such  an  adjudication,  and  their  removal,  and  a  nev 
election  in  a  lawful  manner,  must  be  taken  and  prosecuted  elsewhere.  That  the 
Superior  Court  had  no  jurisdiction  of  an  action  or  proceedings  instituted  to  ob- 
tain such  relief 

(At  Spkcial  Tksm,  May,  1867.    Before  Boswons,  J.) 

BoswoRTH,  J.,  SO  held  in  this  case,  which  is  reported  in  4  Abb. 
Pr.  R.  424,  and  made  an  order  vacating  all  the  proceedings,  with 
$10  costs. 


CoNOVER  V.  Wood. 

It  is  contempt  of  court  for  a  person  who  knows  of  the  existence  of  an  order  for  his 
arrest,  in  the  hands  of  an  officer  intending  to  serve  the  same  upon  him,  to  pre- 
vent wilfully,  and  by  open  force,  either  made  or  directed,  the  service  of  sodi 
procesa 

But  it  is  essential  to  constitute  the  offence  in  such  case,  that  the  party  should  bt 
aware  that  the  officer  had  an  order  which  he  might  be  desirous  to  execute 

Where,  on  an  order  to  show  cause  why  a  party  should  not  be  punisbed  for  eontemjit 
in  resisting  the  service  of  process,  the  opposing  affidavits  render  it  clear  that  the 
party  was  innocent  of  any  intention  to  resist  service,  the  court  will  not  direet  i 
reference  to  enable  the  moving  party  to  introduce  proofii  of  such  intention.  (Rs< 
ported  in  5  Abb.  Pr.  R.  84.) 

(At  Spbcxal  Tbsm,  Jane,  1857.    Before  Homux,  JO 
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Bennett  ▼.  Le  Roy. 


Bennett  v.  Le  Roy. 

No  eourt  in  this  state  can  rightfully  enjoin  a  party  from  proeeeding  in  a  suit  in  an- 
other court  of  the  Btate,  haying  equal  power  to  grant,  in  snch  suit,  the  relief 
Bought  by  the  complaint  on  which  such  injunction  is  asked. 

If,  in  such  a  case,  a  party  who  has  brought  an  action  in  one  court  be  enjoined 
from  proceeding  furtlier  therein  by  an  injunction  issued  from  another  court  of 
co-ordinate  powers,  and  if  he  proceed,  notwithstanding  such  injunction,  his 
proceedings  will  not  be  set  aside  for  that  cause,  as  Irregular. 

But,  in  furtlierance  of  justice,  the  party  prejudiced  by  them  will  be  relieved  on 
such  terms  as  may  be  just,  but  only  upon  consenting  to  a  dissolution  of  the  in- 
junction, so  far  as  it  may  interfere  with  the  further  prosecution  of  such  action. 

(At  Sfbcul  Tum,  June,  1867.    Before  Boswobth,  J.) 

This  case  is  reported  in  6  Abb.  Pr.  R  p.  55,  and  in  14  How. 
Pr.  R.  178.  BoswoRTH,  J.,  made  an  order  on  defendant's  motion 
to  vacate  the  judgment  in  this  action,  that  he  be  allowed  to  an- 
swer in  this  action  in  twenty  days,  on  his  paying  within  that  time 
the  costs  of  entering  the  judgment,  and  of  subsequent  proceedings 
thereon,  including  the  sheriff's  fees  on  the  execution  issued  on 
such  judgment,  and  $10  costs  of  opposing  the  motion,  and  on 
serving  with  the  answer  a  stipulation  that  an  order  be  entered  in 
the  action  in  the  Supreme  Court,  (the  court  which  had  enjoined 
the  plaintiff  in  the  above  action  from  proceeding  further  therein,) 
so  far  modifying  the  said  injunction,  as  to  leave  the  plaintiff  in 
this  action  at  liberty  to  proceed  therein,  and  also  providing  that 
if  the  defendant  did  not  avail  himself  of  such  conditions  by  com- 
plying therewith  that  this  motion  be  denied  with  $10  costs.  The 
order  so  made  was  served  on  the  3d  of  July.  On  the  same  day, 
the  defendant  obtained  from  a  Justice  of  the  Supreme  Court,  an 
order  in  the  action  in  that  court,  requiring  the  plaintiff  and  her 
attorneys  to  show  cause  why  they  should  not  be  punished  for  a 
contempt  of  that  court,  by  reason  of  having  entered  up  judgment 
in  the  action  in  this  court,  and  issued  execution  thereon. 

The  plaintiff,  by  her  counsel,  claiming  that  the  motion  thus 
about  to  be  made  in  the  Supreme  Court,  is  a  virtual  refusal  to 
accept,  or  an  election  not  to  accept  the  relief  granted  to  the  de- 
fendant by  the  order  made  by  Justice  Bosworth,  upon  the  condi- 
tions annexed  thereto ;  or  that  a  motion  to  punish  the  plaintiff 
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Moore  v.  Westervelt 

and  her  attorneys  for  the  alleged  coDtempt,  is  inconsistent  with 
the  spirit  and  intent  of  such  order,  and  that  the  twenty  days 
allowed  to  the  defendant  to  stipulate  and  answer  herein,  were  not 
given  to  enable  him  to  take  other  measures  in  the  mean  time 
which  might  render  the  conditions,  upon  which  the  indulgence 
was  granted  to  him,  of  no  avail;  subsequently,  on  notice, 
and  on  affidavits,  showing  the  proceedings  before  Justice  Bos- 
worth  and  the  proceedings  taken  by  the  defendant  subsequent  to 
the  above-mentioned  order,  applied  to  Mr.  Justice  WoodruflF  for 
an  order  vacating  the  order  vacating  the  judgment,  and  for  other 
relie£ 

Mr.  Justice  WooDRurr,  after  hearing  the  parties,  held,  Ist  That  the  Superior  Cevrt 
would  not  require  the  defendant  to  waive  his  motion  in  the  Supreme  Courts  as 
the  condition  on  which  he  would  be  allowed  to  oome  in  and  answer  in  the  ao- 
tion  in  this  court  The  question,  whether  any  contempt  of  the  Supreme  Court 
had  been  committed  by  the  plaintiff,  must  be  left  to  be  adjudicated  is  that 
court 

Sd,  That  the  order  of  the  Superior  Court,  holding  the  judgment  regular,  yet  allow- 
ing the  defendsnt  to  come  in  upon  terms,  did  not  impair  or  affect  the  right  of 
the  defendant  to  pursue  the  proceedings  instituted  by  him  in  the  Supreme 
Court  on  the  alleged  contempt  When  a  court  of  equity  has  restrained  a  party 
from  proceeding  at  law,  and  he,  notwithstanding,  proceeds,  it  is  discretionary 
with  the  court  of  law,  to  sustain  or  vacate  his  proceedings  therdn.  But  the 
exercise  of  this  discretion  does  not  preclude  the  court  of  equity  from  inquiring 
into  the  contempt 

8d.  That  the  former  order  of  the  Superior  Court  should  be  so  modified  as  to  r«- 
quire  the  defendant  to  elect  inetanter,  instead  of  within  twenty  days,  whether 
the  judgment  in  this  action  should  be  continued  in  force,  or  opened  on  the 
terms  specified.    (Reported  in  6  Abb.  Pr.  R.  166.) 

(At  Spbcial  Txrm,  June,  1867.    Before  BoawoRH,  J.) 


MooRE  V.  Westkrvelt,  late  Sheriff. 

The  court  has  no  power  to  order  a  judgment  to  be  entered  tnmepro  hme,  as  of  a  date 
prior  to  the  actual  judgment,  to  enable  a  party  to  affect  the  amount  of  his  eosta. 

A  party  is  entitled  to  have  his  costs  adjusted,  according  to  the  Code,  as  it  existed 
at  the  time  of  the  verdict,  as  it  respects  all  items  prior  to  that  date,  when  the 
Terdict  Is  followed  by  a  judgment  entered  thereon.  The  "  recovery,"  which, 
l>y  §  804,  gives  the  right  to  such  ooet%  means  the  rerdiet  (Reported  in  14 
How.  Pr.  R.  279.) 

(At  OxMxsAL  Txav,  July,  1857.    Before  Thna,  Ch.  J.,  Hotficah, 
WooDEUTF,  and  Slombon,  J.J.) 
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Gaughe  v.  Laroohe. 


White  v.  The  Mayor,  etc.,  of  New  Yobk. 

Under  teotion  172  of  the  Code,  a  plaintiff  cannot  amend  his  complaint  more  than 
once,  as  a  matter  of  course,  without  leave  of  the  court 

If  he  amends  it  before  answer  or  demurrer,  his  right  to  amend  of  course  is  ex- 
hausted ;  and  if  his  amended  complaint  is  demurred  to,  he  cannot  amend  it  a 
seoond  time  without  leave  of  the  court    (Reported  in  6  Abb.  Pr.  K  S22.) 

(At  Spscial  Term,  October,  1857.    Before  BoewoviH,  J.) 


Hopkins  v.  Adams. 


An  action  for  the  reooyery  of  possession  of  specific  personal  property  wrongfully 
detained,  against  a  sole  defendant,  wholly  abates  if  the  defendant  dies  before 
▼erdiot  or  judgment ;  and  the  court  has  no  power  in  such  case  to  order  the  ac- 
tion to  be  continued  against  the  personal  representatives  of  the  defendant  (Re- 
ported in  6  Abb.  Pr.  R  861.) 

(At  Gbtkral  Tnx,  Octpber,  1857.    Before  Dusk,  Ch.  J.,  and  Bobwomh 

and  WooDRurr,  JJ.) 


Gaughe  v.  Laroche. 


On  an  application  for  an  examination  of  an  adverse  party  as  a  witness  under  sec^ 
tion  891  of  the  Code,  it  is  not  the  practice  to  make  an  order  in  such  cases,  that 
such  party  attend  and  be  examined.  The  notice  provided  for  by  that  section, 
specifying  the  time,  place,  and  the  Judge  before  whom  the  examination  is  to  be 
heard,  is  sufficient  without  an  order.  The  892d  section  seems  to  require  that  a 
sununons  shall  be  issued  by  the  Judge  to  compel  the  attendance  of  the  pift*ty, 
such  as  was  issued  under  the  Revised  Statutes,  upon  a  conditional  examination. 
(2  R.  S.  898.  §  10.) 

Therefore,  both  the  notice  under  section  891  of  the  Code,  and  the  summons  under 
the  Revised  Statutes,  appear  necessary,  at  least  to  lay  the  ground  for  a  punish- 
ment, or  process  to  punish,  as  for  a  contempt 

If  the  party  refuse  to  attend  and  testify,  he  may  be  punished  as  for  a  contempt,  and 
his  complaint,  answer,  or  reply  may  be  stricken  out    (g  894.) 

Thus,  then.  If  the  applicant  finds  it  most  important  to  have  the  actual  examination, 
he  may  procure  the  attendance  by  the  warrant  under  the  statute.  If  he  is  con- 
tent with  the  remedy  given  by  the  894th  section,  he  may  adopt  that,  and  bava 
tlM  pleadinga  of  aneh  par^  strieken  oat,  and  no  donbt  may  proceed  at  for  ooii> 
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tempt,  or  may  have  either  mode  of  redress.  Where  it  is  required  that  the  party 
to  be  examined  produce  books  and  papers,  the  proper  course  i»  the  ftervice  of  a 
tubpcma  duee*  tecum,     (Reported  in  14  How.  Pr.  K  4^1.) 

(At  SracuL  Tb£m,  October,  1857.    Before  HorrnAN,  J.) 


OONSIDSRANT  V.  BRISBANE. 


In  a  complaint  upon  a  written  inatniment,  by  which  the  defendant  promised  to  pay 
to  the  plaintiff,  *'  as  executive  agent  of  the  company,  Bureau,  Guillon,  Godin  4 
Co.,  the  sum  of  $5000,  for  which  I  am  to  receive  stock  of  said  compaoj,  known 
as  premium  stock,  (aetiotu  a  primi,)  to  the  amount  of  $5000,  value  received,"  it 
is  necessary  to  allege  that  the  stock  was  delivered,  or  an  offer  to  deliver  it,  on 
the  day  on  which  the  $5000  was  payable,  or  it  will  be  bad  on  demumsr. 

Such  an  instrument  is  not  a  negotiable  promissory  note,  and  cannot  be  declared  on 
as  such.    (Reported  in  14  How.  Pr.  R.  487.) 

(At  GiMSRAL  TkRM,  Oct,  1857.    Before  Dukr,  Ch.  J.,  Bosworib,  HorFiuv, 
Slosson  and  Woodruff,  J.J.) 


Patterson  v.  Perry,  et  al. 

Tlie  basis  of  an  order  of  interpleader  to  be  made  under  section  122  of  the  Code,  is 
the  admission  and  office  of  the  stakeholder.  If  he  denies  a  liability  beyond 
that  admisrion,  and  such  is  claimed  against  him,  it  becomes  a  subject  of  litiga- 
tion, and  the  remedy  given  by  this  section  is  not  applicable.  (Reported  in  14 
How.  Pr.  R,  505.) 

(At  Sfxoial  Txrm,  Oct,  1857.    Before  Hoftican,  J.) 


Willett  v.  Stringer,  et  al. 

When,  upon  an  appeal,  an  undertaking  has  been  given,  fully  complying  with  the 
statute,  and  the  appeal  is  perfected,  the  appellant  does  not  remain  responsible 
for  the  consequences  of  the  misfortune  and  insolvency  of  his  snretieSb 

But  there  is  a  substantial  distinction  between  the  case  of  an  injunction  and  that  of 
an  appeal.  Ip  the  case  of  an  injunction,  if  the  protection,  by  the  seonrity  eab- 
atitnted  for  an  injunction^  ehoold  become  entirely  lost^  as  by  the  iosolveney  of 
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all  the  obligors,  the  right  to  the  iDJanction  would  be  restored;  and  if  it  is 
partially  diminished,  the  question  remains  open,  as  it  was  originally,  what  will 
afford  the  party  reasonable  indemnity. 
It  is  a  question  of  judicial  discretion,  whether  to  allow  a  bond  giyen  on  a  claim  of 
personal  property,  or  for  an  injunction,  to  remain,  where  one  surety  has  beoome 
insoWent  and  the  remaining  surety  solvent,  or  direct  that  fresh  surety  be  giren. 
(Reported  in  15  How.  Pr.  R.  810.) 

(At  SpiGLU.  Tkbu,  Oct,  1866.    Before  Hoffman,  J.) 


Hegkeb  V,  Mitchell. 


It  is  no  defence  to  an  action  on  a  promissory  note  that  one  of  the  plaintiffii  has 
commenced  an  action  upon  the  note  in  another  state,  although  an  attachment 
has  been  issued  therein,  which  has  been  levied  upon  property  sufficient  to 
satisfy  the  demand. 

In  an  action  by  an  indorsee  against  the  maker  of  a  promissory  note,  an  answer 
which  denies  knowledge,  etc,  sufficient  to  form  a  belief  whether  the  allegation 
of  the  complaint  that  the  payee  of  the  note  indorsed  it  to  the  plaintiff  be  true, 
is  not  frivolouiw 

Bach  answer  may  be  false,  but,  if  so,  the  remedy  is  by  motion  to  strike  it  out,  not 
by  motion  for  judgment  on  account  of  its  frivolousness. 

Where  an  answer  contained  two  defences,  and  the  plaintiff  moved  for  judgment  for 
the  frivolousness  of  the  answer,  and  one  defence  was  held  good  and  the  other 
frivolous ; — Held,  that  the  latter  defence  might  be  stricken  out,  under  the  notice 
that  the  plaintiff  would  ask  other  and  further  relief,  etc.  (Reported  in  5  Abb. 
Pr.  R.  458.) 

(At  Spigial  Tebm,  Nov.,  1857.    Before  Woodbuff,  J.) 


Dresser  v.  Van  Pelt. 


Where  the  defendant,  by  an  order  in  the  Supreme  Court,  in  proceedings  supple- 
mentary to  execution,  granted  by  a  Justice  of  that  court,  in  the  first  judicial  dis- 
trict, was  required  to  appear  before  the  said  Justice,  (naming  him,)  or  one  of  the 
other  Justices  of  the  said  Supreme  Court,  and  the  defendant  appeared  before  the 
said  Justice  first  named  on  the  return  day,  and  an  order  of  reference  was  made 
without  objection  to  any  irreg^ularity  in  the  order, 

Meid,  assuming  that  the  clause  in  the  order  to  appear  before  the  Justice  making  the 
order,  or  before  one  of  the  other  Justices,  etc,  was  an  irregularity,  it  could  not 
affect  the  substantial  rights  of  the  party ;  that  the  alternative  clause  was  mere 
surplusage,  and  especially  that  the  party  could  not  set  np  the  objection  by  plea 
or  demurrer  in  another  actioUk 
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T1i«  rapplemenUry  prooeediogt  ander  Beetion  %9%  et  mq.  Beetioos  of  Uie  Code, »  a 
proceeding  in  an  action  to  enforce  a  judgment,  it  is  not  *  epeeutl  procecdug 
within  eection  8  of  the  Code. 

The  true  aenee  and  interpretation  of  the  27th  section  of  the  Code  appear  to  be  tkn: 
A  proceeding  commenced  in  the  first  judicial  district  by  any  Judge  competest 
to  institute  it  therein  may  be  continued  in  such  district  before  any  other  Jvd^ 
competent  to  have  commenced  it 

The  case  of  the  Knickerbocker  Bank,  (19  Barb.  602,)  is  anthority  decisiTe  that  ta 
order,  the  title  of  which  imports  that  it  was  made  at  Special  Term,  but  actually 
made  while  the  Judge  was  engaged  in  a  trial,  during  an  interval  or  intrrruptkn 
of  it,  ia  authorixed  and  regular,  although  the  order  is  one  property  and  onfia- 
arily  made  at  chambers. 

When  a  Judge  directs  process^  (▼!£.»  an  attachment,)  to  issue,  and  has  jurit^etioo 
to  so  order,  and  when  any  Judge  of  the  same  court,  who  is  found  at  the  plaet 
designated  in  the  attachment,  on  the  day  apecified  in  it  for  appearing  thereto, 
has  juriedicUon,  when  the  place  and  time  to  appear  are  disdnctly  pointed  ooi 
in  such  procen,  the  mere  (act  that  the  party  is  directed  by  it  to  be  brougfat  be- 
fore the  Judge  when  holding  a  court  at  Special  Term,  instead  of  before  the  Judge 
at  chambers,  does  not  render  the  proceeding  or  process  void.  (Reported  is  15 
How.  Pr.  R.  19.) 

(At  GsmsAL  Tmjf,  November,  1867.    Before  Dun,  Ch.  J.,  BoawoBH, 
HomiiH,  SixMsoN,  and  Woodrcft,  J.J.) 


Weslby  V.  Bennett. 


On  demurrer  to  a  complaint  in  an  action  for  libel,  containing  the  averment  antbcv- 
ixed  by  section  164  of  the  Code,  that  the  wurds  complained  of  were  pobKsbed 
*'  concerning  the  plaintifT,**  the  court  ia  bound  to  aaaume  that  tho  article  referred 
to  the  plaintiff;  and  the  plaintiff,  under  euch  a  complaint,  may  prove  they  vere 
spoken  of  and  concerning  him. 

Where  the  words  alleged  in  a  complaint  in  an  action  for  libel  are  fairly  eoaeeptible 
of  a  conatruction  which  would  render  them  libellous,  the  complaint  will  be  at- 
tained upon  demurrer,  although  the  worda  may  also  be  interpreted  in  a  ysj 
which  would  render  them  innocent. 

On  appeal  from  an  order  rendering  judgment  on  a  demurrer  as  fnvolouS)  the  ordff 
will  not  be  reversed  unices  the  court  are  of  opinion  that  the  demurrer  wss  veil 
taken.  It  will  not  be  reversed  merely  because  the  court  may  think  it  waa  not 
frivolous.  Laverty  v.  Oritwold,  12  N.  Y.  Leg.  Obsi  816.  (Reported  in  5  Ablx 
Pr.  R.  498.) 

(At  OnmAL  Tkbk,  December,  1867.    Before  Boawowat,  Homuv,  SbOMoa; 
and  WoosBurr,  J.J.) 
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Lawrence  v.  Farmers'  Loan  and  Trust  Company,  et  aJ. 

'When  an  action  is  tried  before  the  court  without  a  jury,  and  a  decision  is  made  dis- 
posing of  the  case,  except  that  a  reference  is  directed  to  take  an  account,  and 
an  order  is  entered  in  conformity  to  the  decision,  an  appeal  from  such  order  to 
review  decisions  made  at  the  trial,  will  be  dismissed  They  can  only  be  re- 
viewed on  an  appeal  from  the  judgment,  which  appeal  cannot  be  brought  until 
the  account  has  been  taken,  and  all  questions  arising  upon  it  have  been  dis- 
posed of  at  Special  Term.  Until  then,  the  order  entered  on  the  final  decision 
made  after  the  trial  does  not  become  a  judgment  within  the  meaning  of  that 
word  as  defined  by  the  Code. 

The  "judgment"  from  which  an  appeal  may  be  taken  to  the  General  Term,  means 
the  same  thing  as  a  judgment  from  which  an  appeal  may  be  taken  to  the  Court 
of  Appeals.     Appeal  dismissed.     (Reported  in  16  How.  Pr.  R.  67.) 

(At  Oensral  Term,  Dec,  1867.     Before  Bosworth  and  Woodruff,  J.J.) 


Jacobs  v.  Marshall.    The  Same  v.  Smith. 

Any  person  sent  by  a  defendant's  attorney  to  serve  an  answer,  which  the  plaintiff's 
attorney  refuses  to  receive  for  the  reason  stated  to  such  messenger  at  the  time, 
that  the  period  to  answer  has  expired,  is  a  proper  person  to  whom  to  state  the 
reason  of  such  refusal.  Qiving  to  him  that  information,  and  sending  the  an- 
swer back  by  him,  is  doing  ail  that  a  plaintiff's  attorney  can  be  properly  re- 
quired to  do  in  such  a  case. 

If  after  that,  it  is  sent  to  the  office  of  the  plaintiff's  attorney  a  second  time  and 
left  there,  he  is  not  bound  to  return  it  a  second  time,  and  a  judgment  subse- 
quently entered,  as  for  want  of  answer,  will  not  be  set  aside  as  irregular,  by 
reason  of  the  answer  not  having  been  returned  a  second  time. 

An  order  opening  a  regular  judgment  and  default,  is  not  appealable  in  respect  to 
the  terras  imposed  as  a  condition  to  the  granting  of  such  relief. 

(Before  Duer,  Or  J.,  Bosworth,  Hoffman,  Slosson  and  Woodruff,  J.J.) 
December  26,  1867. 

Each  action  comes  before  the  court  on  an  appeal  by  the  defend- 
ant from  an  order  opening  a  judgment  by  default,  and  allowing 
the  defendant  to  answer,  the  defendant  being  dissatisfied  with  the 
terms  imposed  as  a  condition  to  his  being  permitted  to  answer,  he 
being  precluded  by  such  terms  from  setting  up  the  defence  of 
usury.  When  the  answer  was  served,  or  attempted  to  be,  it  was 
D._YI  44 
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banded  back  to  tbe  boy  or  messenger,  and  he  was  told  it  would 
not  be  received  because  the  time  to  answer  had  expired.  The 
messenger,  on  reaching  the  office  of  defendant's  attorney,  was  in- 
structed to  carry  it  back  and  re-serve  it  on  plaintifiTs  attorney  and 
leave  it,  and  he  did  so,  and  plaintiflF*s  attorney  did  not  return  it 
the  second  time.  The  affidavits  tended  to  show,  that  the  boy, 
when  he  returned  with  the  answer  after  the  first  attempt  to  serve 
it,  did  not  report  the  reason  given  by  plaintiflf's  attorney  for  not 
accepting  it,  and  it  was  urged  that  he  was  not  an  authorized 
agent  to  receive  such  communications,  and  that  plaintiff's  attor- 
ney, by  not  returning  it  when  served  the  second  time,  had  waived 
the  default,  and  therefore  the  judgment  subsequently  entered,  was 
irregular,  and  should  have  been  set  aside,  with  costs. 

By  the  Court.  Woodruff,  J. — ^We  fully  concur  with  the 
court  at  Special  Term,  in  holding  the  defaults  herein  entirely 
regular.  The  affidavits  on  the  part  of  the  plaintiff  not  only 
show,  that  no  extension  of  the  time  to  plead  was  given,  but  that 
nothing  was  done  or  said  which  should  have  misled  the  defend- 
ants' attorneys. 

And  in  once  returning  the  answers,  when  served  after  the  time 
to  answer  had  expired,  informing  the  messenger  by  whom  the 
answers  were  sent,  that  they  would  not  receive  them  because  the 
time  to  answer  had  expired,  the  plaintiff's  attorneys  did  all  which 
the  rules  of  practice  or  just  notions  of  candor  and  fair' dealing  re- 
quired. The  agent  employed  by  the  defendants'  attorney  to  make 
the  service,  was  as  competent  to  receive  from  the  plaintiff's  attor- 
neys the  reason  why  the  answers  were  rejected,  as  he  was  to  carry 
back  the  answers  themselves. 

Nor  could  the  defendants'  attorneys  by  again  sending  the  an- 
swers to  the  office  of  the  plaintiff's  attorneys  and  forcing  them 
upon  them,  make  it  their  duty  to  send  them  back  a  second  time. 
Having  refused  to  receive  them,  and  assigned  a  sufficient  reason 
therefor,  they  had  done  all  that  good  faith  or  professional  fairness 
required,  and  the  defendants  could  no  more  make  it  their  duty  to 
send  back  the  answers  a  second  time,  than  they  could  a  third  or 
fourth,  or  any  greater  number  of  times,  by  repeatedly  sending  the 
answers  back  so  often  as  the  plaintiff's  attorneys  returned  them. 

In  regard  to  the  terms  imposed  by  the  Judge  as  a  condition 
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of  opening  the  defaults,  it  must  suffice  to  say,  that  whatever  we 
may  think  of  the  propriety  of  a  discrimination  between  the  de- 
fence of  usury  and  any  other,  the  conditions  were  in  the  discretion 
of  the  Judge,  and  we  are  not  at  liberty  to  review  the  exercise  of 
that  discretion.  (1  Comstk.  43,  and  cases  cited ;  2  Code  Eep.  41 ; 
8  Code  R  141 ;  4  Sandf  Sup.  Ct  R  709.) 


DsAN,  plaintiff  and  appellant  v.  Chambeblin,  defendant  and 

respondent. 

In  an  action  by  one  of  eleven  harbor-masters  against  another  of  them,  who  was  ap> 
pointed  by  each  of  them  to  collect  the  fees  of  the  eleven  harbor-masters,  each 
being  entitled  to  one-eleventh  part  of  all  the  fees  which  might  be  earned,  a 
complaint  which  stated  these  facts,  and  that  the  defendant  accepted  snch  ap- 
pointment, and  agreed  with  the  plaintiff  and  the  others  of  said  harbor-masters 
severally,  and  become  bonnd  to  account  to  them  severally,  for  such  fees  as  he 
should  collect,  and  to  pay  to  them  severally  their  respective  shares,  and  which 
aUeged  that  he  had  collected  from  persons  named,  and  also  from  persons  un- 
known to  the  plaintiff,  fees  for  which  he  had  not  accounted,  and  for  which  he 
refused  to  account,  and  the  amounts  of  which,  in  some  instances^  the  plaintiff 
oonld  not  state,  and  praying  judgment  that  defendant  account  to  the  plaintiff, 
in  writing,  for  all  fees  collected,  and  that  plaintiff's  share,  when  ascertained,  be 
pa|d  by  the  defendant,  etc  Held,  bad  on  demurrer,  on  the  ground  that  there 
was  a  defect  of  parties,  and  that  all  the  harbor-masters  should  be  made  parties 
to  such  an  action. 

Oefore  Dukr,  Ch.  J.,  Bosworth,  Hoffmait,  SLoesow,  and  Woodruit,  J.J.) 
December  26th,  1857 

This  action  came  before  the  court,  on  an  appeal  oy  the  plain- 
tiff from  an  order  made  by  Mr.  Justice  HoffVnan,  sustaining  a  de- 
murrer to  the  complaint. 

The  complaint  states  that  the  plaintiff,  and  the  defendant,  and 
nine  others,  were  harbor-masters  of  the  port  of  New  York,  from 
the  9th  of  April,  1850,  until  the  9th  of  April,  1856,  duly  ap- 
pointed as  such,  under  a  statute  of  the  state  of  New  York,  passed 
March  16,  1850. 

That  each  of  said  harbor-masters  employed  the  defendant  to 
collect  certain  fees  which  should  become  due  to  them  pursuant  to 
such  act :  "  That  the  defendant  accepted  the  said  employment  and 
authority,  and  undertook  and  agreed  with  the  plaintiff  and  the 
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Others  of  said  liarbor-rnastt'rs  seveniUy  and  respectively,  and  be- 
came l>oiind  and  liable  to  them  sevH^rally  and  res}>ectively.  ti)  ac- 
count to  them  severally  for  such  fees  as  he  should  collect  and 
receive  in  the  course  of  the  said  employment,  and  to  pay  to  the 
phiintitf  and  to  the  others  of  said  harbor-miLSters  severally,  iheir 
resjx'Ctive  shares  and  interests  in  such  fees;  that  the  share  anl 
interest  of  the  plaintit!*  in  such  fees  was  one-eleventh  part  them»i; 
that  in  pursuance  of  the  said  employment  and  authority,  sai<i  de- 
fendant received  a  large  amount  of  fees  which  he  had  collected, 
and  which  were  du(»  the  harbor-masters  af(.)resaid,  under  and  br 
virtue  of  the  provisions  of  the  said  act,  during  the  holding  of 
said  office  by  said  liarbor-masters. 

"  That  at  various  times  the  said  defendant  has  paid  to  tbe 
plaintiff  sundry  sums  of  money  on  account  of  the  share  and  inter- 
est of  the  plain tifi"  in  said  fees,  and  plain tiif  supposed  at  the  time 
when  he  ceased  to  be  harbor-master,  and  when  he  received  (nm 
defendant  said  sundry  sums  of  money  on  account  of  his  share  and 
interest  in  the  fees  collected  by  defendant,  that  the  defendant. had 
accounted  for  all  the  sums  of  money  that  he  had  collected  and 
received  for  and  on  account  of  said  harbor-masters,  but  he  has 
since  been  informed,  and  he  declares  the  truth  to  be,  that  said  de- 
fendant has  received  from  Messrs.  Ludlam  &  Pleasants,  for  barbor- 
mastera'  fees,  due  and  payable  on  the  steamers  Roanoke  and 
Jamestown,  various  numerous  sums  of  money  during  the  time 
when  plaintiff  was  harbor-master  as  aforesaid,  for  which  he  hss 
never  accounted  to  plaintiff,  and  which  he  retiiins  unlawfully  in 
his  possession ;  and  plaintiff  has  been  informed  and  believes  that 
other  sums  of  money  have  been  received  by  defendant  for  harbor 
masters'  fees  during  the  time  when  said  plaintiff  and  defendant 
were  harbor-masters  as  aforesaid,  for  which  he  has  never  accounted, 
and  which  he  now  unlawfully  detains ;  that  plaintiff  has  requested 
an  account  from  defendant  of  all  such  moneys  received  by  liim 
for  the  harbor-masters  as  aforesaid,  which  defendant  has  refused 
to  give ;  that  until  the  defendant  shall  have  rendered  an  account 
of  the  said  fees  received  by  him  as  aforesaid,  the  plaintiff  is  un- 
able to  specify  the  precise  sum  due  to  him  from  the  defendant  for 
the  plaintiff's  share  of  said  fees,  but  he  alleges  upon  information 
and  belief,  that  upon  an  accounting  by  the  defendant,  it  would 
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appear  that  there  ia  still  due  to  the  plaintiflF,  from  the  defendant,  a 
lari^e  sum  of  money. 

"  Therefore  the  plaintiff  demands  judgment,  that  the  said  de- 
fendant account  to  the  plaintiff,  in  writing  and  under  oath,  under 
the  direction  of  this  court,  for  all  sums  of  money  received  by  him 
under  the  employment  and  authority  aforesaid,  and  state  the  times 
respectively  when  said  sums  of  money  were  received  and  the 
amounts  thereof  respectively,  and  the  persons  from  whom  received, 
and  the  names  of  the  vessels  on  account  of  which  said  sums  were 
received,  that  the  plaintiff''s  share  and  interest  therein  may  be 
ascertained,  and  that  the  balance  due  to  the  plaintiff  from  the  de- 
fendant by  reason  of  the  matters  herein  above  stated  may  be  ad- 
justed and  settled  according  to  the  plaintiff's  just  and  lawful 
rights,  and  that  the  defendant  may  be  adjudged  to  pay  to  the 
plaintiff  the  balance  so  adjusted  and  settled,  with,  costs  of  this 


action." 


The  defendant  demurred  to  the  plaintiff's  complaint  in  this  ac- 
tion, and  for  cause  of  demurrer  showed, 

1st.  That  the  complaint  does  not  show  sufficient  facts  to  con- 
stitute a  cause  of  action. 

2d.  That  there  is  a  defect  of  parties  plaintiff  herein. 

3d.  That  there  is  a  defect  of  parties  defendant  herein. 

The  order  appealed  from  decided  and  "adjudged  that  there  is 
a  defect  of  parties  in  the  said  action,  and  that  the  said  defendant 
do  have  judgment  in  said  action,  unless  the  plaintiff  within  twenty 
days  amend  his  complaint  as  to  parties  as  advised,  and  in  case 
the  said  complaint  is  so  amended,  the  same  to  be  without  costs  of 
said  amendment." 

From  that  order  the  plaintiff  appealed. 

By  the  Court.  Slosson,  J. — This  is  an  appeal  from  an  order 
at  Special  Term,  sustaining  a  demurrer  to  the  complaint  for  want 
of  parties. 

The  action  is  plainly  one  for  an  account.  The  prayer  of  the 
complaint  is  for  an  accounting.  The  plaintiff  treats  it  as  an  action 
at  law  to  recover  a  specific  amount,  yet  admits,  in  his  complaint, 
that  the  amount  of  the  moneys  collected  and  received  by  the  de- 
fendant, and  to  one-eleventh  of  which  he  is  entitled,  is  unknown 
to  him,  and  that  the  amount  due  him  can  only  be  ascertained  on 
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the  renderiBg  of  an  account  by  the  defendant.  It  is  not  the  case  of 
a  suit  to  recover  an  admitted  balance  or  share  after  an  accounting, 
nor  to  recover  a  fixed  proportion  of  a  sum  certain,  as  where  one 
of  two  joint  owners  of  a  chattel  sells  it  for  a  round  sum  and  re- 
ceives the  proceeds,  in  which  case  the  other  may  have  his  action 
at  law.     {Cbchran  v.  CarringUm^  25  Wend.  409.) 

In  an  equitable  action  the  general  rule  is  that  all  persons  are 
to  be  made  parties,  if  practicable,  who  have  a  legal  or  equitable 
interest  in  the  subject  matter  of  the  suit,  and  may  be  affected  by 
the  judgment,  and  who  are  within  the  jurisdiction  of  the  court. 
(2  Story's  Eq.  Juris.  741-2 ;  Cooper's  Eq.  PL  88.)  One  object  is 
to  protect  the  defendant  and  prevent  a  multiplicity  of  writs. 

In  HalJet  v.  Ilallet,  (2  Paige,  p.  19,)  Chancellor  Walworth  states 
this  to  be  the  rule :  "  That  if  it  appears,  on  the  face  of  the  plain- 
tiff's bill,  that  an  account  of  the  whole  fund  must  be  taken,  and 
that  there  are  other  parties  interested  in  the  distribution  thereof 
to  whom  the  defendant  would  be  bound  to  render  a  similar  ac- 
count, the  latter  may  object  that  all  who  have  a  common  interest 
with  the  plaintiff  are  not  before  the  court." 

In  cases  where  it  would  be  practically  inconvenient  to  make  all 
who  have  an  interest  in  the  fund  parties  in  fact,  the  plaintiff^  under 
the  old  practice,  was  allowed  to  file  the  bill  in  his  own  behalf  and 
in  behalf  of  all  others  standing  in  the  same  situation  with  himself 
who  might  elect  to  come  in  and  be  made  parties,  and  bear  their 
portion  of  the  expenses. 

In  the  present  case  there  are  nine  other  harbor-masters,  besides 
the  plaintiff  and  defendant,  equally  interested  in  the  fund.  If  one 
may  sue  for  his  proportion,  each  of  the  others  may  also  sue. 

Under  the  act  under  which  they  were  appointed,  (March  16, 
1850,)  the  fees  collected  belonged  to  all,  though  each  was  entitled 
to  an  equal  proportion.  The  defendant  was  appointed  by  each 
of  them,  as  is  alleged,  to  collect  certain  fees  and,  as  is  alleged^  agreed 
to  account  and  pay  to  each  one,  severally,  his  proportion.  It  would 
be  straining  the  sense  of  this  phraseology,  I  think,  to  construe  it 
as  an  agreement  by  the  defendant  to  render  to  each  one  a  separate 
account  of  his  stewardship.  The  natural  and  proper  meaning  of 
the  undertaking  is,  that  he  would  render  to  all  who  had  employed 
him  an  account  of  the  moneys  he  should  collect,  and  pay  to  each 
his  several  proportion.    After  such  an  accounting,  an  assumpsit 
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'would  lie  by  each  for  his  share.  But,  if  the  language  be  taken 
literally,  still  if  the  court  sees  that  a  multiplicity  of  suits  will  be 
avoided  by  making  all  parties  to  a  single  action,  it  will  require 
them  to  be  brought  in. 

As  the  sum  to  be  divided  is  not  ascertained,  each  party  has  an 
interest  in  having  the  exact  amount  determined.  It  is  true  the 
defendant  cannot  be  made  to  account  for  more  than  he  has  re- 
ceived, but  he  has  a  right  to  say  that  he  ought  not  to  be  put  to  the 
proof  of  that  more  than  once. 

If  the  complaint  had  alleged  that  all  the  other  harbor-masters 
had  been  paid  their  proportions  the  case  would  be  different,  but 
this  cannot  be  inferred ;  on  the  contrary,  the  silence  of  the  com- 
plaint on  that  point,  in  connection  with  the  allegations  which  show 
that  others  were  equally  interested  with  the  plaintiff  in  the  fund, 
and  that  the  defendant  has  never  accounted  for  what  he  has  re- 
ceived, necessarily  implies  that  he  is  still  indebted  to  all. 

We  think  the  demurrer  for  defect  of  parties,  well  taken. 

Order  affirmed,  with  costs  of  appeal. 


Cassabd  v.  Hinkan.    Saj£e  v.  Same. 

A  petition  by  one  party  for  an  order  directing  tbe  other  party  to  make  a  disooyery 
of  books  and  papers  in  his  possession,  will  not  be  granted  when  it  prajrs  for  a 
discovery  generally  of  all  the  books,  papers,  and  correspondence  of  the  adverse 
party,  containing  entries,  during  a  period  of  several  years,  relating  to  purchases 
of  a  specified  commodity.  A  petition  must  show  that  entries  affecting  or  throw- 
ing some  light  on  the  matters  in  controversy  exist,  or  enough  to  call  upon  the 
adverse  party  to  answer  whether  they  do  or  not>  tliat  they  are  material,  and 
state  enough,  if  not  denied,  so  that  the  court  can  see  they  are  material,  in 
addition  to  stating  the  other  matters  prescribed  by  the  rules  regelating  such 
applications. 

Motion  denied. 

(December  28,  IB6*J.    Before  Slosson,  J.) 

The  opinion  in  this  case  gives  an  idea  of  the  terms  and  contents 
of  the  petition  sufficiently  accurate  to  make  it  unnecessary  to  state 
them  more  particularly. 

Slosson  J. — ^It  is  impossible  for  the  court  to  perceive,  from 
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any  thing  stated  in  this  petition,  in  what  respect  the  discovery 
asked  for  can  be  material  to  the  defence  in  these  actions.  It  pro- 
poses a  roving  investigation  into  all  the  books,  papers,  and  corres- 
pondence of  the  plaintiff  during  a  period  of  some  eight  or  nine 
months,  relating  to,  or  in  which  are  contained  entries  in  respect  to 
pork  contracts  entered  into  by  him  during  that  period,  not  with 
the  defendant,  but  with  all  or  any  persons  whatever ;  and  it  is  not 
even  intimated  that  such  discovery,  if  allowed,  would  disclose  a 
single  gaming  or  illegal  contract  It  asks  also  for  the  correspond- 
ence between  the  plaintiff  and  Nathan,  the  mutual  agent  of  the 
plaintiff  and  defendant  in  effecting  the  contracts  in  controversy  in 
these  suits,  without  giving  the  dates  of  the  letters  or  suggesting  a 
single  fact  which  the  defendant  is  informed  or  believes  such  cor- 
respondence will  disclose. 

There  is  nothing  asked  for  by  way  of  discovery  in  this  petition 
which  cannot,  if  competent  to  be  proved  at  all,  be  as  well  proved 
by  the  examination  of  the  plaintiff  himself,  or  of  Nathan,  or  other 
witnesses. 

The  allegation  that  these  books,  papers,  documents,  and  letters 
"  relate  to  the  merits  of  the  actions"  is  wholly  insufficient.  The 
petition  must  show  in  what  respect  they  relate  to  the  merits,  that 
the  court  may  judge  on  that  subject  for  itself. 

There  is  no  adjudged  case  upon  which  this  motion  can  be  sus- 
tained, and  none  that  I  have  met  with  in  which  such  a  sweeping, 
roving  search  has  been  asked  for  at  the  hands  of  the  court 
{Stalker  v.  OaunU  12  Leg.  Obs.  182 ;  Davis  v.  Dunham,  13  Pr.  R 
425 ;  Com.  Bk,  Alb,  v.  Duiiham^  id.  541 ;  Hoyt  v.  Arn,  Exch,  BL 
1  Duer,  652.) 

The  motion  must  be  denied,  with  $10  costs. 


Bussing,  et  al.  v,  Thompson. 


The  defendant,  prosecuting  the  buainess  of  a  banker,  the  plaintiffs,  in  November, 
1866,  employed  him  to  act  as  their  banker,  receive  their  deposits,  coUeet  theur 
bills,  etc.,  and  credit  them  with  the  amount,  agreeing  he  might  use  the  moneys 
and  he  agreeing  to  pay  their  drafts  on  him  when  presented,  and  interest  on  Uie 
balances  at  the  rate  of  five  per  cent.  They  continued  to  act  under  this  agree- 
ment, and  on  the  ISth  of  Angast,  1857,  the  plaintiffs  remitted  to  the  defendant 
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a  draft  for  $4000,  payable  the  25th,  to  be  collected  and  passed  to  their  credit, 
under  this  agreement  Defendant  received  it  on  the  16th,  and  collected  it  on 
the  25th,  and  used  the  money.  On  the  24th,  he  knew  he  was  insolvent,  and 
on  the  morning  of  the  25th,  avowed  his  purpose  to  suspend,  and  did  soon  after 
the  $4000  was  collected. 

Meldf  that  defendant  did  not  receive  the  money  in  a  fiduciary  capacity.  His  fail- 
ure after  he  received,  and  before  the  maturity  of  the  draft,  did  not  annul  the 
agreement  between  him  and  plaintiff  or  convert  him  into  a  trustee. 

Also,  that  he  did  not  convert  the  mo'ney  to  his  own  use  "  wrongfully,"  within  the 
meaning  of  that  word,  as  used  in  the  Code' ;  nor  was  he  guilty,  in  judgment  of 
law,  of  a  fraud  in  using  the  money ;  nor  was  he  guilty  of  a  fraud  in  incurring 
the  obligation  to  pay  the  $4000  to  the  plaintiffs. 

Therefore,  also  held,  that  the  defendant  could  not  be  held  to  bail  in  an  action  to 
recover  the  $4000,  he  having  failed  to  pay  it,  on  a  demand  made  subsequent 
to  his  failure.     (Reported  in  15  How.  Pr.  R.  97.) 

(At  Gxnulal  Tkrm,  Jan.,  1858.    Before  Duxb,  Ch.  J.,  Boswobth,  Hoffhan, 
Slobson  and  Woodbuft,  J.J.) 


Laughran  and  Dillon  v.  Obseb,  Sheriff. 

If  an  action  be  brought  in  a  court  of  record  against  a  sheriff  for  not  returning  an 
execution,  and  the  plaintiff  recovers  less  than  $50  damages,  he  must  pay  the 
costs  of  the  action.  It  is  not  one  of  the  actions  of  which,  according  to  section 
54  of  the  Code,  a  Justice  of  the  peace  has  no  jurisdiction.  This  result  must 
follow,  even  if  it  be  conceded  that  section  53  is  not  sufficiently  comprehensive 
to  confer  jurisdiction  of  such  an  action  on  a  Justice.  Subdivision  3,  of  section 
804,  cannot  be  construed  as  referring  to  section  53  as  well  as  to  section  54. 

Section  53  does  not  grant  jurisdiction  of  any  action  in  which  the  amount  claimed 
exceeds  $100.  Section  304  does  not  permit  the  amount  claimed  to  affect  tlie 
question  of  liability  for  costs,  but  only  the  amount  recovered,  unless  the  action 
be  one  of  those  enumerated  in  section  54,  or  one  of  those  in  which,  by  sub.  4 
of  section  304,  a  party  recovering  less  than  $50  will  recover  as  much  costs  as 
damagesL     (Reported  in  15  How.  Pr.  R.  281.) 

(At  General  Term,  February,  1848.     Before  Bobwobth,  Hoffman, 
Woodruff  and  Pierrepont,  J.J.) 


Fuller  v.  Read,  commenced  October  28,  1857 ;  Eead  v. 
Fuller,  commenced  October  31,  1857. 

Fuller  having  a  cause  of  action  against  Read«  sued  him ;  Read,  after  that,  sued 
FaDer  on  a  demand  which  fell  due  after  fVillcr's  suit  was  brought^  and  Fuller^  in 
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his  answer  set  np  as  a  counter-claim,  the  cauae  of  action  on  which  hit  idt  wh 

bronglit 
M$ld,  that  Fuller,  in  that  stage  of  the  suits,  could  not  be  compelled  to  elect  to 

prosecute  his  claim  in  only  one  of  such  suits,  and  to  abide  by  such  eledko. 

That  the  court  should  not  obstruct  the  orderly  course  of  proceeding  in  dtlict 

action,  until  both  were  at  issue  on  the  merits. 
If  it  then  appeared  that  the  merits  of  both  could  be  fully  tried,  aud  fall  nM 

giyen  in  any  one  suit,  the  proceedings  might  properly  be  stayed  in  the  other 

until  that  one  was  tried ;  that  the  pendency  of  the  suit  first  broogfat  wsi  bo 

bar  to  the  right  of  the  plaintiff  therein  to  set  up  the  matter  of  it  as  s  defence 

to  the  suit  subsequently  brought  against  himsell    (Reported  in  15  How.  Pr. 

K  286.) 

(At  Qbtixal  Tkrm,  February,  1867.    Before  Bobwokth,  Slossox,  Woonor 
and  PnBBXPoirr,  J.J.) 


John  Kajckna  v.  Wanneb  and  Thompson. 

When  a  constable,  on  an  attachment  issued  out  of  a  Justice's  court  against  one  pe^ 
son,  seizes  and  removes  property  found  in  the  posseesion  of  another,  snd  the 
latter  claiming  to  be  the  owner,  and  desiring  to  so  proceed  under  Psrt  S,  Titk4, 
g  81  of  the  Revised  Statutes,  as  to  perfect  a  right  to  have  the  property  restored 
to  his  possession,  he  must,  among  other  things,  give  a  bond  in  a  peoaltj  eqoil 
to  double  the  value  of  the  property  attached,  though  such  value  be  $2800,  and 
the  debt  which  it  was  seized  to  satisfy  be  only  $421.  In  such  a  case  s  bond  is 
the  penalty  of  $1000,  though  correct  in  all  other  respects,  and  duly  spprorei 
and  tendered  to  the  constable  attaching,  will  not  make  it  his  doty  to  defirer 
the  property  attached  to  such  claimant,  and  consequently,  will  not  mske  hii 
refusal  to  deliver  it  to  such  claimant  a  wrongful  act  on  his  part,  for  whieh  saA 
claimant  can  maintain  an  action  against  him. 

(Before  Bosworth,  Slosson,  Woodkuvf,  and  Pikbjiepont,  J. J.) 
March  Term,  1858. 

This  action  comes  before  the  court  on  an  appeal  taken  bj  Ae 
defendant,  Wanner,  to  an  order  made  at  Special  Term,  overruling 
his  demurrer  to  the  amended  complaint,  and  to  the  second  cause 
of  action  stated  therein. 

The  complaint  stated  as  a  first  cause  of  action,  that,  on  the  5th 
of  February,  1857,  the  defendant,  Thompson,  being  a  constable, 
by  virtue  of  an  attachment  issued  out  of  the  Marine  Court,  of  the 
city  of  New  York,  in  favor  of  the  defendant.  Wanner  v.  one  Wdtje 
Kamena^  to  collect  $421  and  interest,  from  November  10, 1856, 
''  at  the  instigation,  under  the  instructions,  and  in  the  presence  of 


CASES  OF  PRACTICE,  &c.  699 

Eamena  t.  Wanner. 

the  said  defendant  Wanner,  attached,  (certain  personal  property 
of  the  plaintiff  of  the  value  of  $2800,)  and  removed  the  same 
from  (the  possession  of  the  plaintiff,)  and  converted  the  same  to 
the  use  of  said  defendant." 

It  then  stated  as  a  second  cause  of  action,  that  after  such  seizure, 
and  on  the  12th  of  February,  1857,  the  plaintiff  claimed  the  said 
property  as  owner,  and  to  obtain  possession  of  it,  made  and  executed 
with  sureties  a  bond  to  said  Wanner,  in  the  penal  sum  of  $1000, 
payable  to  him  or  his  attorney,  executors,  administrators,  or 
assigns,  which  bond  recited  the  seizure  of  said  property  by 
Thompson,  a  constable,  by  virtue  of  said  attachment,  and  that  the 
plaintiff  claims  the  goods  so  attached  as  his  property,  and  con- 
tained a  condition,  that  "  in  a  suit  to  be  brought  on  this  obligation 
within  three  months  from  the  date  hereof,  the  said  John  Kamena, 
(the  plaintiff,)  shall  establish  that  he  was  the  owner  of  the  said 
goods  at  the  time  of  the  said  seizure,  and  in  the  case  of  his  failure 
to  do  it,  the  said  John  Kamena  shall  pay  the  value  of  the  said 
goods  and  chattels  with  the  interest,  then  his  obligation  to  be  void, 
otherwise  offeree."  That  said  bond,  so  executed,  was  thereupon 
tendered  to  the  Justice  of  the  Marine  Court  who  issued  said  at- 
tachment, and  afterwards  to  A.  A.  Thompson,  also  a  Justice  of 
that  court,  for  their  approval ;  that  each  of  them  indorsed  his  ap- 
proval thereon,  and  on  the  3d  of  May,  1857,  the  plaintiff  tendered 
and  delivered  to  the  defendant^  Thompson,  the  said  bond  so  ap- 
proved, and  demanded  a  return  and  delivery  to  the  plaintiff  of 
the  property  so  attached,  "but  said  defendant,  Thompson,  acting 
under  the  advice  and  instruction  of  said  defendant.  Wanner,  and 
at  his  special  instigation,  at  all  times  wrongfully  refused  to  accept 
said  bond  and  return  said  property."  The  complaint  then  stated 
the  value  of  the  property  to  be  $2800,  and  the  damages  to  the 
plaintiff  "arising  from  said  seizure  and  conversion,  (to  be)  the 
further  sum  of  $500,"  and  concluded  by  demanding  judgment 
"  against  the  said  defendant  for  the  sum  of"  $3300,  with  the  costs 
of  the  action. 

The  defendant.  Wanner,  put  in  an  answer  to  the  first  cause  of 
action,  denying  the  allegations  of  the  complaint  in  that  behalf, 
which  answer  also  alleged  that  the  bond,  so  approved  and  ten- 
dered, did  not  conform  to  the  requirements  of  the  Statute,  nor 
confer  a  right  on  the  plaintiff  to  have  a  return  of  the  property,  or 
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a  right  of  action  against  either  defendant,  by  reason  of  the  refusal 
to  return  the  property. 

The  same  defendant  also  demurred  "  to  the  said  amended  com- 
plaint and  second  specification  of  cause  of  action,"  on  the  ground 
that  several  causes  of  action  have  been  improjjerly  united.  Tlie 
first  cause  of  action  being  one  against  both  defendants  as  joint 
tort'fecLsors^  and  the  second  being  against  Thompson  only  fur  his 
unjust  refusal  to  return  the  property,  a  cause  of  action  which  does 
not  aftect  Wanner. 

Mr.  Justice  Hofiraan,  on  hearing  the  demurrer  at  Special  Term, 
overruled  it,  and  ordered  judgment  for  the  plaintiff  thereon. 
From  that  order  (or  judgment)  the  defendant,  Wanner,  appealed 
to  the  General  Term. 

John  S,  Je7inesSj  for  plaintiff  and  respondent. 

James  M.  Sheehan^  for  Wanner,  appellant. 

By  the  Court.  Pierrepont,  J. — This  is  an  appeal  from  an 
order  of  the  Special  Term  overruling  a  demurrer.  The  plaintiff 
sues  Thompson,  a  constable,  and  one  Wanner,  who  was  plaintiff' 
in  an  attachment  against  Waltje  Kamena;  and  alleges  in  the 
second  count  of  his  complaint,  that  the  constable  having  levied 
upon  the  plaintiff's  property  by  virtue  of  an  attachment,  that  he, 
the  plaintiff,  as  claimant  of  the  property,  tendered  a  bond  in  con- 
formity with  the  statute,  and  the  said  constable  refused  to  deliver 
to  him  the  property,  but  sold  the  same,  and  that  Wanner  insti- 
gated the  constable  to  these  acts;  that  the  bond  tendered  was  in 
the  penal  sum  of  $1000,  and  that  the  property  so  seized  and  re- 
quired to  be  delivered  on  the  tender  of  the  bond  was  of  the  value 
of  $2800.     The  complaint  prays  judgment  in  the  sum  of  $3300. 

The  defendant  Wanner,  demurs  to  this  count. 

The  bond  required  by  the  31st  section  of  Part  III.  Title  4  of 
the  Revised  Statutes,  requires  that  the  bond  shall  be  "  in  a  pen- 
alty double  the  value  of  the  property  attached."  Section  34 
shows  clearly  that  the  statute  contemplates  protection  to  the  real 
owner  of  the  property,  as  well  as  to  the  plaintiff,  in  the  attachment 
A  case  which  may  often  happen  will  illustrate  the  importance  of 
this  provision  in  the  law. 
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The  defendant  in  the  attachment  is  tenant  of  the  furnished 
house  of  A,  the  furniture  is  seized  by  the  constable  on  an  attach- 
ment against  the  tenant  to  satisfy  a  claim  of  $400;  the  constable 
not  knowing  how  the  furniture  will  sell,  and  quite  ignorant  of  its 
value,  seizes  the  whole,  which  proves  to  be  worth  $5000.  A 
stranger  claims  the  furniture,  gives  a  bond,  approved  in  the  sum  of 
$800,  and  takes  the  property.  The  real  owner  learning  that  his 
property  has  been  thus  taken,  goes  to  the  constable  to  replevy  it, 
and  finds  in  its  stead  a  bond  of  $800,  and  that  the  furniture  has 
gone  no  one  knows  whither.  But  if  the  construction  for  which 
the  plaintiff  contends  be  the  true  one,  the  constable  could  not 
refuse  making  the  delivery  to  such  claimant,  although  he  had, 
meanwhile,  learned  that  the  property  attached  was  worth  ten 
times  the  penalty  of  the  bond  (§  31  and  32).  Taking  the  construc- 
tion of  the  statute,  which  we  are  disposed  to  give  it,  this  count 
of  the  complaint,  divested  of  all  verbiage  and  circumlocution, 
may  be  fairly  stated  thus : 

The  plaintiff  complains  that  the  defendant  Thompson,  being  a 
constable,  seized  by  virtue  of  an  attachment,  (against  Waltje 
Kamena,)  property  of  the  plaintiff  of  the  value  of  $2800 ;  the 
plaintiff  claimed  the  same  and  tendered  to  the  said  constable  a 
bond  duly  executed  and  approved  in  the  sum  of  $1000,  according 
to  the  statute,  which  requires  that  said  bond  should  be  in  the  sum 
of  $5600 ;  that  said  constable  refiised  to  deliver  the  property  on 
such  tender  of  the  approved  bond,  and  that  the  defendant  Wan- 
ner advised  and  instigated  the  constable  to  said  acts ;  wherefore, 
the  plaintiff  demands  judgment  against  the  said  defendants  for 
the  sum  of  $2800,  the  value  of  the  property,  and  $500  damages, 
besides  interest  and  costs. 

We  think  such  a  complaint  does  not  state  facts  sufficient  to 
make  the  constable  liable ;  and  it  follows  that  Wanner  could  not 
be  liable  for  advising  the  constable  to  act  according  to  law. 

The  demurrer  must  be  sustained,  and  the  order  of  the  Special 
Term  reversed  with  costs. 


702  CASES  IN  THE  SUPERIOR  COURT. 

McAllister  y.  Pond. 


Green  v.  Wood. 

S«etioD  891  of  the  Code,  gives  to  either  party  to  an  action,  an  option  to  hare  u 
adverse  party  examined  before,  instead  of  examining  him  at  the  trial  It  is 
error  to  deny  to  the  party  claiming  it,  the  right  to  have  such  an  examination, 
on  the  mere  ground  that  the  party  sought  to  be  examined,  prefers  to  be  enm- 
ined  at  the  trial,  and  offers  to  stipulate  to  then  attend,  so  that  his  eEamina- 
tion  ean  then  be  had.  The  fact  that  other  suits  against  the  party  sought  to  be 
examined  are  pending,  which  are  brought  by  other  plaintiffs,  and  depend  apoa 
the  same  general  fact#,  is  not  such  cause  as  will  justify  an  order  exempting  t 
defendant  from  examination  before  the  trial  To  refuse  to  compel  a  defendaat 
to  submit  to  an  examination  before  the  trial,  merely  because  he  pntfers  to  be 
examined  at  the  trial,  would  make  it  optional  with  the  defendant,  whether  h« 
would  be  examined  before  the  trial  or  not,  whereas  tiie  Code  gives  the  option 
to  the  party  who  wishes  to  examine  his  adversary,  whether  the  examination 
shall  be  had  before  or  at  the  trial     (Reported  in  15  How.  Pr.  R.  338.) 

(At  Gknkral  Term,  March  20, 1857.    Before  Boswokih,  HomcAX, 
WooDBorr,  and  Pixkekpont,  J.  J.) 


McAllister  v.  Pond,  et  al. 

In  a  proceeding. for  the  discovery  of  books  and  papers,  (which  la  a  snmmaiy  and,  it 
some  respects,  an  extraordinary  remedy,)  the  ^urt  is  to  be  governed  by  the 
principles  and  practice  of  the  (late)  Court  of  Chancery,  in  compelling  discovery. 
So  say  the  Revised  Statutes,  (2  R.  a  197,  §  81.)  In  this  respect  there  is  bo 
reason  to  believe  that  the  legislature  intended  to  introduce  any  new  rale,  vbea 
the  provisions  of  §  888  of  the  Code  were  enacted. 

The  rules  of  the  court,  (8,  9,  10,  etc.,)  contemplate  the  setting  forth,  by  petition, 
of  facts  and  circumstances  which  bhow  that  the  discovery  is  neceewry,  and  thtt 
the  party  applying  therefor  is  entitled  to  demand  it  of  the  adverse  party.  A 
mere  statement  that  in  the  opinion  of  counsel  the  discovery  sought  is  nicc—ry, 
will  not  suffice.     Such  a  statement  is  requisite,  but  it  is  cumulative. 

One  of  the  first  facts  which  should  appear  on  an  application  for  a  discovery  of  boob 
and  papers,  for  the  purpose  of  preparing  for  trial,  is,  that  the  applicant  has  not 
in  his  possession  the  same  information,  or  if  he  has,  that  he  has  not  the  mesot 
of  establishing,  by  other  available  proof,  the  contents  of  such  books  or  papers. 

In  this  case  it  in  no  wise  appeared,  by  the  petition,  that  the  plaintiff  was  ignorsnt 
of  any  particular  which  was  necessary  to  enable  him  to  prepare  for  trial  or 
which  was  contained  in  the  books  and  papers  sought  to  be  produced  Tba« 
was  a  failure  to  show  a  want  of  the  requisite  information  to  enable  theplaintiif 
to  prepare  for  trial ;  and  it  was  not  stated  that  the  plaintiff  had  any  need  of 
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Lord  y.  Vandenburgh. 

the  defendants'  books  and  papen,  for  the  purpose  of  establishing  the  particuldrs 
of  the  accounts  between  the  parties ;  nor  that  he  could  not  prove,  without  the 
production  sought,  every  fact  which  was  material  to  his  case. 
And  besideSy  it  appeared  that  the  books  of  the  defendants,  of  which  discovery  was 
sought,  had  been  freely  offered  to  the  plaintiff's  attorney  for  examination  and 
inspection,  and  he  had  omitted  to  avail  himself  of  the  opportunity.  Motion  de- 
nied.   (Reported  in  15  How.  Pr.  R.  299.) 

(At  Spboial  Txbm,  March,  1868.    Before  Woodbuit,  J.) 


Lord,  et  al.  v.  Vandenburgh,  et  al. 

Where  an  attorney  resides  in  one  town  or  city,  and  has  his  office  for  the  transaction 
of  business  in  another,  how  shall  persons  in  the  latter  place  serve  papers  upon 
him  if  his  office  be  closed  ?  They  are  not  bound  to  follow  him  to  his  reddence 
and  make  manual  delivery  there.  If  bound  to  serve  papers  at  his  residence  at 
all,  in  such  case,  service  by  mail  is  sufficient. 

In  such  case,  if,  in  compliance  with  the  fifth  of  the  rules  of  court,  the  attorney  adds 
the  place  of  his  office  to  his  name,  he  is  concluded  thereby.  Such  place  will  be 
deemed  his  residence  for  the  purpose  of  such  service,  so  that  persons  desiring  to 
make  service  will  not  be  bound  to  go  or  send  to  another  town,  though  being  his 
actual  residence. 

And  where  the  paper  to  be  served  is  an  answer  in  a  cause  in  which  the  summons, 
(in  obedience  to  g  128  of  the  Code,)  specifies  the  place  where  the  answer  was 
required  to  be  served  on  the  plaintiff's  attorney,  the  defendant  is  not  bound  to 
serve  his  answer  in  any  other  place.  And  if  the  attorney's  office  is  closed  and 
he  does  not  reside  in  that  place,  an  endeavor  to  serve  at  the  office,  within  the 
time  allowed  to  answer,  followed  by  an  actual  service  within  a  reasonable  tim« 
afterwards,  when  the  office  is  open,  will  be  regarded  as  a  sufficient  service. 

A  party  is  not  bound  to  make  an  impracticable  service. 

Where  the  plaintiff's  attorney  issued  a  summons  requiring  the  answer  to  be  served 
on  him  at  the  city  of  New  York,  and  added  to  his  subscription  "  196  Broadway,* 
that  being  his  office,  and,  on  the  last  day  for  answering,  the  defendants'  attor- 
ney, at  about  four  o'clock,  r.  m.,  sent  the  answer  to  his  office,  and  found  it  closed, 
the  plaintiffs'  attorney  having  left  the  city  for  his  residence  at  Flushing ;  and 
again,  the  next  day,  the  defendants'  attorney  sent  the  answer  to  his  office,  and 
the  plaintiffs'  attorney  refused  to  receive  it,  having  in  fact  entered  up  judgment 
and  issued  execution  that  morning. 

Held,  that  the  defendants'  attorney  was  regular,  and  the  judgment,  etc,  irregular ; 
and  the  judgment  and  execution  were  set  aude,  wiUi  costs^  (Reported  in  16 
How.  Pr.  R.  81-8.) 

(At  GsNxsAL  TxRic,  March  20, 1868.    Before  Boswortb,  Hoffmak,  Woodritff 
and  PixRfiXFONT,  J.J.) 
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Accouirr 

See  page  691. 


ACTION. 

1,  The  deceased  wae  an  engineer  in  the 
employ  of  the  New  Haven  Railroad 
Company  and  was  killed  by  the  ac- 
cident of  the  can  which  he  was  run- 
ning being  thrown  off  the  tract  of  the 
road ;  the  action  was  brought  by  his 
widow,  as  his  administratrix,  for  the 
recovery  of  damages,  under  the  statute, 
and  was  founded  on  the  allegations 
that  the  accident  was  caused,  partly 
by  the  negligence  of  a  switch-tender 
in  the  employ  of  the  defendants,  and 
partly  by  the  insufficiency  of  the 
switch  itself.  Both  these  questions 
of  foct  were  submitted  to  the  jury, 
and  were  found  by  them  in  favor  of 
the  plaintiff. 

The  Judge,  upon  the  trial,  charged  the 
jury  that,  although  the  deceased  was 
In  the  employ  of  the  New  York  and 
New  Haven  &.  R.  Co.,  yet  if  he  was 
running  their  train  upon  the  defend- 
ants' railroad,  and  by  reason  of  the 
negligence  of  the  switch-tender  em- 
ployed by  the  defendants,  that  train 
was  thrown  from  the  track,  and  his 
death  thus  caused  without  any  negli- 
gence on  his  part  concurring  to  pro- 
duce the  accident,  the  defendants  were 
responsible  in  the  action. 

To  this  portion  of  the  charge  the  counsel 
for  the  defendants  excepted. 

The  Judge  also  charged  ttie  jury,  that  if 
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there  was  on  the  part  of  the  defendants 
a  want  of  reasonable  skill  and  pru- 
dence in  the  construction  of  their  road 
at  the  place  of  the  accident,  or  a  ne- 
glect on  their  part  to  adopt  a  useful 
improvement  in  the  construction  of  the 
switch,  by  which  the'  danger  of  the 
accident  would  have  been  materially 
reduced,  and  which  improvement  was 
known  to  the  defendants,  and  they 
had  it  in  their  power  to  apply  it,  the 
defendants  were  liable  if  their  omis- 
sion to  adopt  the  improvement  caused 
the  accident,  unless  there  was  neffli- 
gence  on  the  part  of  the  deceased  that 
concurred  to  produce  the  result 

To  this  part  of  the  charge  the  counsel 
for  the  defendants  also  excepted. 

Meldy  that  the  exceptions  were  not  well 
taken,  the  charge  of  the  Judge  being, 
in  point  of  law,  entirely  correct,  and 
being  directly  applicable  to  the  ques- 
tions of  fact  raised  by  the  evidence. 

2.  Held^  further,  that  the  finding  of  the 
jury  upon  the  questions  of  fact,  spe- 
cially Bubmittea  to  them,  was  fully 
sustained  by  the  evidence.  Smith,  Aa- 
minutratrix,  etc.  v.  New  York  and  Hear- 
Urn  E.  R,  Co.,  225 

8.  The  defendant  sued  Brooks  A  Hop- 
kins, had  an  attachment  issued,  and  on 
it  seized  the  property  in  question,  be 
ing  the  property  of  the  plaintiff's  tea 
tator.   T.  Jackson,  and  Carr  A  Burnett, 
and  S.  y.  Moers,  subsequently  and 
severally  sued  Brooks  <b  Hopkins,  and 
had  attachments  issued,  which  were 
levied  on  the  same  property,  but  with 
out  their  direction,    Judffments  were 
obtained,  and  executions  issued  in  all 
of  said  actions   The  sheriff  rinsed  to 
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Bell  OD  either  of  the  execution^  iinlees 
indemnified  for  to  doing.  C'arr  &  Bur- 
nett executed  to  the  t^lienir  an  indem- 
nity \yond  in  their  own  suit,  niid  ex- 
ecuted as  sureties  one  fnven  by  Moers 
in  his  suit,  by  the  terms  of  each  of 
which  the  slieriff  was  indemnified 
against  the  consequences  of  levying 
and  selling,  under  the  executions^,  in 
those  two  actions.  Johnson  having, 
in  his  lifetime,  sued  Carr  &  burnett  for 
a  forcible  and  wrongful  taking  of  the 
prt>perty  in  question,  the  plaintiff,  on 
the  Slst  of  August,  1865,  released  them 
from  all  causes  of  action  whatever. 
Tlie  present  action  was  cominonctd 
about  the  Ist  of  July,  1852,  after  all 
the  executions  had  been  isriucd  to  the 
sheriff,  and  before  the  execution  of  the 
indemnity  bonds.  Towntettd,  Executor, 
V.  Hoppoek,  499 

4.  Held^  that  the  cause  of  action  against 
Hoppock  was  perfect  the  moment  the 
property  was  seized  on  his  attachment, 
by  nis  orders  Tliat  CaiT  A  Burnett, 
not  having  participated  in  that  wrong- 
ful taking,  the  release  to  them  could 
not  be  construed  to  include  and  dis- 
charge that  cause  of  action,  and,  con- 
sequeutly,  was  no  defenct:  to  it         id. 

6.  They  and  Hoppock  were  not  joint 
wrong-d<)er8,  in  respect  t^o  the  taking 
of  the  property  under  Hoppock's  at- 
tachment. That  taking  bt^ing  the 
ground  of  the  present  action,  a  release 
of  Carr  A  Burnett  from  all  claims  and 
demands  against  them,  does  not  ex- 
tinguish or  affect  Hoppock's  liability 
to  the  plaintiff.  id. 

6.  A  sale  and  delivery  of  property  by  M. 
to  C.  and  T.,  and  an  agreement  by  the 
latter  to  pay,  as  part  of  its  piice,  to  E. 
a  sum  named,  on  ac  ount  of  M.'s  in- 
debtedness to  R,  is  a  valid  c<n tract,  on 
which  E.  can  sue  in  his  own  namo.  and 
recover  the  sum  so  agreed  to  be  paid 
to  him.     Earle  v.  Craiie,  664 

7.  If,  after  the  consummation  of  such  a 
sale,  by  a  delivery  and  acceptance  of 
the  property  under  it,  ^I.  executes  a 
formal  bill  of  sale  of  the  property  to 
C.  and  T.  for  a  pecuniary  consideration 
expressed  in  the  bill  of  sale,  and  signs 
a  paper  stating  that  he  consents  to  sell 
Buch  property  for  his  indebtedness  to, 


C.  and  T.,  the  fact  of  the  sibieqa«Bt 
execution  of  such  p«|)er8  dors  not  itfl> 
der  it  inconipetent  for  £.  to  ^labhiii 
by  parol  tiie  actual  agreemeoi  Qsiiff 
which  the  property  wa«suld,delir«red, 
and  accepted.  ^ 

8.  The  execution  of  a  bill  of  aak,  a> 
pres^^ing  a  pecuniary  con»iileralKa, 
and  a  delivery  of  it  with  the  pw- 
pcrly,  (treeent  no  obistacle  to  showing 
that  i^uch  consideration  was  no!  wiioliy 
pecuniary,  but  consisted  in  fsict  of  a 
special  agreement  in  which  L  i:  ifr 
terested,  aud  its  non-perfoniuoee  tp 
£.8  damage.  H 

9.  Whether,  if  the  executory  eootnet  to 
sell  and  deliver  had  beeo  rrsdinled 
before  it  was  obligatory  od  eitbff 
party  to  it,  and  it  should  appar  ^ 

•  the  delivery  of  the  goods,  and  the  ex- 
ecution Awi  delivery  of  the  bill  of  sale, 
and  of  the  receipt,  were  eotempon- 
neou»  acts,  they  would  precla<ie  tlw 
parties  to  them,  or  the  plaintiff,  freo 
showing  the  agreement  to  bav^  bcea 
such  as  the  complaint  states.  Qwtl  H 

10.  When  a  constable,  on  an  attjefamcet 
issued  out  of  a  Jus^tice's  court  f^wA 
one  person,  seizes  and  removrtpropff- 
ty  found  in  the  piAses^ion  of  another, 
and  the  latt-er  claiming  to  i^  tl» 
owner,  and  desiring  t**  so  proceed  na- 
der  Part  8,  Title  4.  g  ai  of  the  Revised 
Statutes,  as  to  perfect  a  right  to  haw 
the  property  restored  to  hi*  posseasioB, 
he  must,  among  other  things,  give  a 
bond  in  a  penalty  equal  to  double  the 
value  of  the  property  attached,  thoofh 
such  value  be  $2804\  and  the  deU 
which  it  was  seized  to  satisfy  be  only 
$421.  In  such  a  case  a  bond  ia  tJie 
penalty  of  $UK>0,  though  correct  io 
all  other  respects,  and  duly  approved 
and  1-^nderea  to  the  constable  atticJ}- 
ing,  will  not  make  it  his  duty  u*  a^ 
liveT  the  property  atUiched  to  fwh 
claimant,  and  consequently,  trill  bc$ 
make  his  refusal  to  deliver  it  to  saeh 
claimant  a  wrongful  act  on  his  par^ 
for  which  such  claimant  can  maintain 
an  action  against  him.  J<An  Kaauna 
V,  Wantigr  and  Thcmpton^  6K 


See  Ante,  pp.  226,  815,  361,  446,  M«, 
629,  and  (679,  Corey  ▼.> 
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AGREEMENT. 

1.  This  case  turned  entirely  upon  the 
construction  of  certain  agreements  be- 
tween the  plaintiff  Goodyear  and  the 
defendant  Chaffee,  and  the  court  held 
that,  by  the  true  construction  of  these 
agreements,  the  plaintiff  Goodyear  was 
entitled  to  the  relief  souglit.  Oood- 
year,  et  cd.  v.  Bay  d:  ChaJ'ee,  154 

8.  An  executed  parol  agreement,  upon  a 
sufficient  contsideration,  may  operate 
to  discharge  the  stipulations. of  a  sealed 
contract 

Ifeld,  upon  the  evidence,  that  such  a  dis- 
charge or  waiver  was  established,  by 
which  a  claim  for  damages  in  supply- 
ing the  stone  for  a  building  (which 
was  provided  for  in  the  contract)  was 
surrendered  upon  a  new  agreement. 
IhvrMeiid  v.  Empire  Stone- Dressing 
Co.,  et  al,,  208 

8.  The  plaintiff  bad  delivered  to  a  third 
party  a  bond  and  mortgage  in  a  speci- 
fied sum,  to  be  held  as  security  for  the 
payment  of  the  contract  price  of  stone 
to  be  supplied  under  a  contract  The 
defendants  subsequently  supplied  other 
stone  under  a  separate  agreement,  and 
the  defendants  alleged  that  it  was 
orally  agreed  that  the  mortgage  should 
stand  as  security  for  such  further  sup- 
plies. The  amount  was  ascertained 
and  reported  l»y  the  referee.  id, 

ffeldf  that,  assuming  the  evidence  satis- 
factory, parol  evidence  of  such  an  ex- 
tension of  the  mortgage  was  inadmis- 
sible, id. 

4.  The  English  and  American  authorities 
bearing  upon  the  point  examined.  The 
doctrine  of  tacking,  in  its  less  technical 
sense,  and  as  between  the  debtor  and 
the  creditor,  not  repugnant  to  justice. 

The  English  cases  of  various  classes : — 

Ist  Of  bills  to  redeem,  where  the  forfeit- 
ure being  absolute  at  law,  the  court 
has  refused  its  interference,  except  up- 
on payment  of  the  demands  partly  due. 
This  was  held  in  the  early  cases,  but 
it  is  doubtful  whether  it  is  now  the 
law. 

2d.  Cases  of  mere  equitable  mortgages, 
where  the  whole  principle  rests  upon 
the  intention  resulting  from  an  advance 
of  money,  and  deposit  of  title-deeds 
This  peculiar  equity  appeal's  to  be  un- 


known in  our  state,  probably  from  the 
operation  of  the  registry  acts. 
3d.  In  another  class,  the  question  arises 
between  the  heir  or  devisee,  and  the 
mortgagor ;  then  when  there  are  legal 
assets,  a  bond  creditor  formerly,  and 
a  simple  contract  creditor  of  late,  moy 
unite  his  demandsw  The  reason  is,  that 
the  land  has  become  subject  to  a  lien 
in  his  favor.  id, 

6.  In  our  state  a  mortgage  for  a  definite 
sum  may  stand  for  the  advances  sub- 
sequently made  up  to  the  specific 
amount;  but  it  cannot  be  held  to  se- 
cure that  sum  fully  and  be  subsequently 
extended  by  a  parol  agreement  to  a 
further  additional  sum.  id, 

6.  Although  a  judgment  was  recovered 
for  the  amount  of  extra  supplies,  in 
favor  of  the  defenda^nt  in  the  action, 
held,  that  he  could  insist  upon  retain 
ing  the  lien  of  the  mortgage  until  it 
was  paid,  but  was  only  entitled  to  the 
usual  legal  remedies  of  a  judgment 
creditor.  id. 

7.  The  plaintiff  purchased  of  the  defend- 
ants the  one-sixth  of  66  bales  of  cotton, 
for  which  he  paid  them  in  full  The 
purchase  was  made  in  Boston,  under 
an  agreement  that  the  cotton  should 
be  delivered  at  New  York,  and  be 
there  sold  on  account  of  all  the  owners, 
and  be  divided  between  them.  When 
the  cotton  arrived  in  New  York,  the 
defendants,  instead  of  making  a  sale  or 
division,  by  mistake,  and  without  the 
consent  or  knowledge  of  the  plaintiff, 
sent  it  out  of  the  state  to  a  manufao 
tory  belonging  to  themselves  in  New 
Jersey. 

Hefd,  that  the  agreement  did  not  consti 
tnte  all  who  were  interested  in  the 
cotton  partners,  so  as  to  preclude  the 
plaintiff  from  maintaining  an  action 
against  the  defendants  alone  for  the 
eleven  bales,  or  their  value,  to  which 
he  was  entitled.  The  defendants,  by 
not  delivering  the  cotton  in  New  York, 
according  to  their  agreement,  rendered 
themselves  separately  liable.  Ward  v. 
Oaunt,  257 

8.  Some  time  after  the  defendants  had 
discovered   their  mistake  in  sending 
the  cotton  out  of  the  state,  thev  offered 
to  brinff  back  and  deliver  to  the  plain 
tiff  the  bales  to  which  he  was  entitled. 
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S§ld,  that,  under  the  circumstaiices  of 
the  case,  the  plaiutiif  was  not  bound 
to  aooept  the  offer.  267 

See  Aim,  page  664. 


ALIMONY. 

1.  The  question,  what  amount  of  alimony 
oueht  to  be  allowed  annually  to  tlie 
wife,  if  a  decree  of  divorce  be  granted, 
is  a  question  to  be  determined  by  the 
court,  and  is  not  to  be  submitted  to 
the  jury.  In  this  respect,  the  Code  of 
Procedure  has  not  changed  the  former 
practice.     Forrett  v.  Forrest,  102 

a.  Whether,  with  a  view  to  aid  the  court 
in  the  ultimate  consideration  of  thai 
question,  the  court  may,  on  the  trial 
of  the  issues  upon  which  the  right  to  a 
divorce  depends,  direct  them  to  find 
specially  the  amount  and  annual  value 
of  the  defendant's  estate  ?    Quere,     id 

8.  But  the  admission  of  evidence  of  the 
value  of  the  husband's  estate,  "  for  the 
purpose  of  submitting  to  tlie  jury  the 
question,  what  amount  of  alimony 
ought  to  be  allowed?"  and  limited 
strictly  to  that  special  purpose,  is  no 
ground  for  setting  acdde  the  verdict 
upon  the  main  issues  upon  which  the 
right  to  a  divorce  depends. 

It  could  not  bear  in  the  least  degree 
upon  the  question  whether  either  or 
which  of  tne  parties  had  committed 
adultery,  and  could  not  have  influenced 
the  verdict  upon  that  question.        id. 

4.  And  the  direction  of  the  court  to  the 
jury,  if  they  should  find  a  verdict  for 
the  wife,  to  find  also  specially  what 
amount  of  alimony  should  be  annually 
allowed  to  her,  and  their  finding  upon 
that  question,  furnish  no  ground  for 
setting  aside  the  verdict  upon  the  ques- 
tion of  the  guilt  or  innocence  of  the 
parties  of  the  adultery  charged.        id 

6.  Although  the  question  was  for  the 
court,  and  not  for  the  jury,  the  defend- 
ant was  in  no  possible  manner  pre- 
judiced by  the  submission  of  that  ques- 
tion tu  them:  if  their  finding  thereun 
be  disregarded  by  the  court,  it  was 
Buperfluous  and  harmlessi  id. 

tk  After  a  verdict  in  favor  of  the  wife. 


entitling  her  to  a  divorce,  the  husband 
is  entitled  to  a  hearing  and  an  oppor 
tunity   to    produce   proofs  upon   the 
question.  What  alimony  should  be  al- 
lowed to  her?  102 

7.  The  court  may  require  the  husband 
■to  give  security  for  tlie  payment  of  the 
alimony  awarded.  The  allowance  of 
alimony  may  be  made  to  commence 
from  the  time  of  th€  bringing  of  the 
action.  It  is  erroneous  to  peremptorily 
require  the  wife  to  release  her  claim 
or  inchoate  right  to  dower  in  her  hus- 
band's real  estate.  id 

8.  Although  a  divorce  a  vinado  fNolrt- 
mouii  be  granted,  yet  if  such  divorce 
is  founded  on  the  guilt  of  the  hoaband, 
the  wife  will  be  entitled  to  dower  if 
she  survive  him.  id 

9.  And  although  the  amount  of  alimony 
rests  in  the  sound  discretion  of  the 
court,  the  allowance  ought  not  to  be 
made  on  a  condition  that  the  wife  re* 
lease  all  claim  and  right  to  dower,  id 

10.  It  seems  that  on  settling  the  final  de- 
cree, and  settling  the  amount  of  ali- 
mony, it  would  be  proper  to  give  leave 
to  apply  to  the  court  for  any  modifica- 
tion of  the  allowance  ^hich  the  chang- 
ing circumstances  of  the  parties — and 
especially  the  death  of  tne  husband, 
wnereby  the  title  to  dower  would  be- 
come absolute — may  render  ju8L     id 


ASSIGNMENT. 

1.  An  assignment  by  a  defendant,  who 

{>re vails  in  an  action  of  claim  and  de- 
ivery,  of  the  judgment  recovered  by 
him,  and  all  moneys  to  be  obtained  by 
means  thereof,  or  by  any  proceedings 
to  be  had  thereon,  transfers  to  the  as- 
signee any  undertaking  executed  in 
tlie  action  upon  requisition  made  for 
the  delivery  of  the  property  to  plain- 
tiff; and  the  assigneed  may  maintain 
an  action  upon  such  undertaking 
Bowdoin,  et  at.  v.  Coleman,  et  al.      182 

2.  Where,  in  an  action  upon  an  undertak- 
ing given  on  the  part  of  plaintiff  in  an 
action  of  claim  and  delivery  by  an  as- 
signee of  defendants,  the  undertaking 
is  produced  upon  the  trial,  a  delivery 
of  it  to  the  promisee  pursuant  to 
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tion  428   of  the   Code  may  be   pre- 
sumed. 182 

See  Ante,  page  463. 


ASSIGNOR  AND  ASSIGNEEL 

1.  The  plaintiff  was  an  assignee,  for  valae, 
of  a  certificate  for  twenty  shares  of  the 
capital  stock  of  the  defendant's  bank. 
The  certificate  was  in  the  name  of  one 
Jenkins,  and  the  shares  stood  in  bis 
name  upon  the  books  of  the  bank. 
The  plaintiff  demanded  a  transfer  of 
the  shares  to  himself,  and  a  new  certi- 
ficate in  his  own  name  therefor.  The 
president  of  the  association  refused  to 
make  the  transfer,  alleging  that  Jen- 
kins'soriginal  subscription  for  the  shares 
was  unpaid,  and  the  plaintiff  brought 
this  action  to  recover  damages  for  such 
refusal.    McOready  ▼.  Ewruey,       574 

2b  JSeldt  that  the  plaintiff,  as  an  assignee, 
had  no  other  rights  than  would  nave 
belonged  to  Jenkins  had  he  not  parted 
with  his  certificate,  and  that  by  the 
true  construction  of  section  19  in  the 
general  banking  act,  (1888,)  and  of  the 
provirions  of  the  bank's  articles  of  as- 
sociation, he  had  no  right  to  demand  a 
transfer  of  the  shares  without  paving 
to  the  bank  the  sum  then  due  from 
Jenkins  thereon.  id, 

8.  Held,  therefore,  that  the  refusal  of  the 
president  to  make  the  transfer  de- 
manded was  justifiable,  and  furnished 
no  ground  of  action  to  the  plaintiff  for 
the  recovery  of  damages.  id. 

See  Antk,  page  76. 


BANKS. 

1.  On  the  29th  of  June,  1854,  the  plain- 
.  tiffs  held  a  check  for  $10,000,  drawn 
by  the  Schiiylers  on  the  defendants, 
which  the  latter  refused  to  pay,  there 
being,  at  the  time  of  the  last  refusal  to 
pay,  money  deposited  with  them  to 
the  credit  of  the  Schuylers,  sufficient 
to  pay  the  chock.  Ketehum  v.  Stevent, 
Frendtnt  of  Bank  of  Commerce.     463 


At  that  time  the  Schuylers  owed  the  de- 
fendants $25,000  and  interest,  evi- 
denced by  two  stock  notes,  payable  on 
demand,  which  dotes,  by  their  terma^ 
pledged  870  shares  of  New  York  and 
New  Haven  Railroad  stock  for  the 
payment  thereof,  with  authority  to 
sell  the  stocks,  at  public  or  private 
sale,  without  notice,  on  the  Schuylers' 
failing  to  pay  as  they  had  promised. 
On  the  1st  of  July,  1854,  the  defend- 
ants surrendered  the  certificates  of 
stock  to  the  railroad  company  and 
had  a  transfer  of  the  shares  made  on 
the  books  of  the  company  to  them- 
selves; and  obtained  a  certificate  of 
their  being  entitled  to  that  amount  of 
stock  in  the  usual  fonn.  468 

On  the  day  of,  and  after  such  transfer, 
the  plaintifiiB  had  two  interviews  with 
the  defendants;  inquiry  was  made  of 
the  latter  why  the  check,  which  had 
again  been  presented  for  payment 
on  that  day,  was  not  paid  ?  The  an- 
swer was,  "  because  tne  bank  had  a 
loan  demand  on  the  drawers,  which 
would  absorb  the  whole  amount  of  the 
credit  of  the  firm."  The  question  was 
put  if  the  bank  had  not  security,  and 
the  information  was  finally  given  that 
they  held  870  shares  of  the  stock,  which, 
at  70,  would  cover  the  loan.  At  a  sub- 
sequent interview,  the  inquiry  was 
made  by  Mr.  Beroent,  (one  of  the 
plaintiffs),  "  whether  an  assignment  of 
the  securities  would  be  made  and  the 
check  paid,  upon  discharging  the 
loan  T  The  cashier  and  president  of 
the  bank  replied  that  they  could  do 
nothing  without  the  consent  or  order 
of  the  Schuylers.  The  terms  of  an  ar- 
rangement being  understood,  subject 
to  this  condition,  Bement  obtained 
from  the  Schuylers  this  order : 


"New  York,  July  1, 1854. 

Please  deliver  to  Rogers,  Ketehum  A 

Bement,  870  shares  of  New  Haven 

Railroad  stock,  upon  their  paying  our 

notes  for  which  said  shares  are  pledged. 

"  Rw  A  G.  SCHUTUEB. 

"  To  Cashier  Bank  of  Commerce." 


n 


This  order  was  exhibited  to  the  defend- 
ants by  the  plaintiffs,  who  at  the  same 
time  paid  them  the  $25,000  and  in- 
terest, and  received  from  the  defend- 
ants the  certificate  for  the  370  shares 
of  fitock  which  had  been  so  issued  to 
the  bank,  with  a  power  of  attorney 


710 


IXDEI. 


authorizing  its  transfer,  and  their 
cashier's  receipt  that  he  had  received 
payment  of  the  Schuyler  notes  of 
Ketclium,  Rogers  &  Beinent,  and  de- 
livered them  the  Becurities,  and  tiie 
defendants  then  paid  to  the  plaintiffs 
the  check  for  $H),000.  On  what  ar- 
rangement the  plaintiffs  got  such  order 
from  the  Schuylers  was  not  shown. 
The  certificate  did  not  represent  gen- 
uine or  actual  stock,  and  was  worth- 
less. Of  that  fact  the  plain tiffis  and 
defendants  were  alike  ignorant,  and 
the  defendants  acted  in  good  faith 
throughout     On  these  facts,  held, 

Ist  The  plaintiffs  paid,  for  the  Sohuylers, 
to  the  defendants,  the  amount  which 
the  Schuylers  owed  to  the  latter. 

2d.  Such  payment  was  made  purt^uant  to 
an  arrangement  between  the  plaintiffs 
and  the  Schuylers,  as  the  piincipals 
and  the  sole  contracting  parties. 

8d.  The  delivery  to  the  plaintiffs,  by 
the  defendants,  of  the  securities  called 
stocks,  was  in  consequence  of  and  in 
obedience  to  the  order  of  the  Schuj'- 
lers,  and  by  authority  of  it,  and  was 
not  in  execution  of  any  contract  of  the 
defendants  to  sell  and  deliver  to  the 
plaintiffs  870  shares  of  stock. 

4th.  The  defendants  were  paid  no  more, 
as  a  condition  of  delivering  the  stock, 
than  it  was  their  right  to  demand,  be- 
fore they  could  have  been  compelled, 
by  the  Schuylers  or  any  other  person, 
to  surrender  it 

5th.  If  the  plaintiffs  paid  this  money  for 
a  consideration  wtiich  has  failed,  or 
by  reason  of  the  suppression  by  the 
Schuylers  of  the  information  that  the 
stock  was  false  and  spurious,  their  only 
remedy  is  against  the  Schuylere,  on 
whose  account  it  was  paid.  (Wood- 
ruff, J.,  dissented.)  id, 

2.  A  check,  before  acceptance,  does  not 
operate  as  an  assignment  of  funds  de- 
posited by  the  drawer  to  his  general 
credit  with  the  drawee,  nor  create 
any  lien  thereon.  When  the  drawees 
at  the  time  the  check  is  drawn  and 
presented,  hold  a  note  made  by  the 
drawer,  payable  on  demand,  such  note 
may  be  on-set  against  the  claim  of 
such  drawer  to  recover  the  amount 
due  for  money  so  deposited,  although 
actual  payment  of  the  not«  has  not 
been  demanded.  No  actual  demand 
before  suit  brought  is  essential  to  the 
right  to  maintain  an  action  on  such  a 


note,  and  of  course  it  can  be  set  up,  as 
a  set-off,  without  a  previous  demand. 
Stock  pledged  as  security  for  the  pay- 
ment of  such  a  note,  with  power  to  sell 
the  stock  on  default  of  the  maker  to 
perfoim  his  promise  to  pay,  cannot 
rightfully  be  sold  until  after  payineot 
has  been  demanded ;  but  such  a  note 
may  be  sued  upon,  or  set-off,  at  a  time 
when,  by  reason  of  no  demand  of  pay- 
ment having  been  made,  the  stock, 
Eledged  for  its  payment,  could  not  be 
kwfully  sold.  4«3 

See  Ante,  page  674^ 


Bnifl  OF  EXCHANGE 

A  firm  in  Missouri  drew  two  bills  of 
exchange  upon  a  firm  in  New  York, 
one  dated  in  St  Louis,  Missouri,  and 
the  other  in  Ohia  The  firm  in  New 
York  accepted  and  paid  the  bills,  not 
having  any  funds  of  the  drawers  ia 
their  hands.  Barber,  one  of  the  mem- 
bers of  the  firm  in  Missouri,  was  sued 
in  a  tribunal  of  that  state  upon  the 
bills,  without  joining  his  partner^  the 
two  other  defendants,  in  this  action. 
After  pleading  what  is  equivalent  to 
the  general  issue,  he  gave  a  reiida, 
and  thereupon  judgment  was  rendered 
against  him  for  the  amount  of  the  bills, 
interests,  and  costs. 

Two  statutes  of  Missouri  were  prodaced 
in  evidence.  By  one  of  them  it  is  pro- 
vided **  that  all  contacts,  which  bv  the 
common  law  are  joint  only,  shall  be 
construed  to  be  joint  and  several ;  n^xt 
in  all  cases  of  joint  obligations,  or  idnt 
assumptions  of  co-partners,  or  otne^^ 
suits  may  be  brought  and  prosecuted 
against  any  one  or  more  of  those  who 
are  so  liable.''  By  the  other  statute  it 
is  enacted,  "that  every  person  who 
shall  have  a  cause  of  action  against 
several  persons,  and  be  entitled  by  law 
to  only  one  satisfaction  therefor,  mav 
bring  suit  thereon  jointly,  against  all. 
or  as  many  of  the  persons  liable  as  bo 
nwy  think  proper." 

1.  Held,  that  the  effect  of  these  statutes 
was  to  convert  the  joint  liability  of  the 
partnere,  upon  the  bills,  into  a  joint 
and  separate  liability,  and  that  an  ac> 
tion  in  Missouri  would  clearly  be  nuun- 
tainable  against  the  other  partners, 
notwithstanding  the  judgment  had  the 
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contract  been  made  there.    Suydam  v. 
Barber  y  34 

2.  Held,  that  the  fact  of  the  contract 
beiiii;  made  in  the  j^t^ite  of  New  York, 
wliere  u  different  rule  prevMil.s,  would 
not  have  been  sutiieieat  to  defeat  tiueii 
an  action  in  Missouri.  id, 

8.  But  held,  that  as  the  contract  was 
made  in  this  state,  the  money  was  ad- 
vanced here,  the  plaintiffs  lived  here, 
and  the  action  was  brougiit  here,  tiie 
law  of  New  York,  and  not  that  of  Mis- 
souri, must  govern ;  and  as  the  sepa- 
rate judgment  merged  the  demand, 
the  defendants  other  than  Barber  were 
discharged.  id. 

4.  When  one  member  of  a  firm  makes  a 
note  in  the  firm's  name,  and  puts  it  in 
circulation,  and  it  is  shown  that  it  was 
made  without  the  knowledge  or  con- 
sent of  the  other  partner,  and  for  a 
matter  not  relating  to  the  partnership 
business,  an  indorsee  cannot  recover 
against  the  latter,  without  proof  that 
he  took  it  before  matuiity,  in  good 
faith,  and  for  value.  Evidence  that 
such  note,  with  others,  was  "  passed  to 
tl)e  plaintiffs  for  goods  sold,"  and  that 
**  these  notes  were  left  with  the  plain- 
tiffs as  collateral  security,"  is  not  suffi- 
cient to  establish  that  the  plaintiffs 
parted  with  the  goods  on  the  credit 
and  security  of  the  note.  MeConnin 
V.  Dearborn,  809 

5.  The  same  is  true  as  to  a  note  made  by 
one  member  of  a  firm,  in  the  firms 
name,  after  its  dissolution,  and  lent  to 
the  payees,  without  the  authority  or 
consent  of  tha  other  partner.  id 

6.  When  a  note  thus  made  comes  into  the 
hands  of  an  indorsee  for  value,  it  is  a 
question  of  fact  for  the  jury,  whether 
such  indorsee  took  it  with  notice  of 
the  dissolution  of  the  firm.  id, 

7.  Tlie  fact  that  an  account  which  had 
been  opened  with  a  bank,  in  the  firm's 
same,  during  its  existence,  was  con- 
tinued in  suoTi  name  to  the  date  of  the 
note,  cannot  be  proved  by  parol  with- 
out producing  the  books  of  the  bank,  or 
connecting  the  defendant  not  signing  or 
assenting  to  the  note  with  such  subse- 
quent transactions.  The  books  them- 
selves are  the  best  evidence  of  the  dates 


of  the  entries,  and  of  the  contents  or 
terms  of  such  entries.  809 

8.  The  jury  should  dispose  of  all  contro- 
verted questions  of  fact,  and  when  a 
verdict  is  taken  subject  to  the  opinion 
of  the  court  at  General  Term,  it  should 
be  on  questions  of  law  only.  And  al- 
though liberty  be  reserved  to  the  court 
to  find  the  facts,  it  cannot  at  General 
Term  undertake,  with  propriety,  to  do 
so,  especially  if  it  be  found  in  favor  of 
a  party  who  has  been  permitted  to 
give  incompetent  testimony  agtunst 
the  objection  and  exception  of  the  ad- 
verse party,  and  the  nnding  must  be 
founded,  in  part,  on  such  evidence,  id. 

9.  One  Potter  of  Massachusetts,  and  Steb- 
bins,  the  defendant,  on  the  16th  of 
August,  1864,  exchanged  notes,  each 
giving  to  the  other  his  two  notes,  of 
the  same  date  and  amount,  and  having 
the  same  time  to  run.  Potter,  holding 
the  two  notes  received  from  the  defend- 
ant, on  the  security  of  them  and  of  other 
notes,  amounting  in  all  to  $11,966.04, 
procured  the  plaintiffs  on  the  23d  of 
August,  1864,  to  discount  his  note  of 
that  date  for  $8,000,  payable  ten  days 
thereafter.  He  failed  to  pay  his  $8,000 
note.  He  was  proceedea  against  as  an 
insolvent  in  Massachusetts,  and  on  the 
11th  of  October,  1864,  Shaw  &  Swain 
were  appointed  trustees  of  his  estate 
by  a  commission  of  insolvency,  and  he 
assigned  his  property  to  them  as  such 
trustees.  When  both  of  the  said  notes, 
BO  made  by  Stebbins,  became  due,  and 
separate  suits  had  been  brought  there- 
on, only  $3,614.67  of  the  other  collat- 
erals had  become  due,  and  they  had 
been  paid.  When  the  said  two  actions 
were  tried,  and  they  were  tried  to- 
gether, all  of  the  other  collaterals  had 
matured  and  produced  enough  to  pay 
the  note  which  the  plaintiffs  discounted 
for  Potter,  into  the  sum  of  $196.11,  in- 
cluding interest  Nantucket  Pacific 
Bank  v.  Stebbim,  841 

Held,  that  the  plaintiffs  w^ere  entitled  to 
judgment  in  the  actions  on  the  notes 
made  by  Stebbins  for  the  amount  of 
the  notes,  with  interest  and  the  costs 
of  the  actions;  that  each  note  was  a 
good  oonfiideration  for  the  one  ex- 
changed for  it;  that  at  the  time  Potter 
conveyed  his  estate  to  Shaw  dc  Swain, 
as  trustees  in  the  insolvency  proceed- 
ings, the  defendant  could  nob  have 
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oompe11«d  tbe  notes  nude  by  him  to 
be  0et  off  agminst  those  he  received  in 
exchange  therefor;  that  any  equities 
which  Stebbins  might  have,  could  only 
be  considered  and  determined  in  an 
action  or  proceeding,  to  which  Potter, 
Shaw,  ana  Swain  were  parties.      841 

10.  That  an  order  or  providon  in  the 
judgments,  permitting  him  to  be  dis- 
charged therefrom  on  paying  to  the 
plaintiffs  the  balaoce  due  to  them 
from  Potter  on  the  $8000  note,  and 
the  costs  of  the  two  actions,  and  the 
reridue  of  the  moneys  into  court,  to 
abide  its  further  decision,  on  applica- 
tion for  such  moneys  to  be  made  either 
by  Shaw  A  Swain,  or  by  the  defend- 
ant, on  due  personal  notice  to  the 
other  of  the  time  and  place  of  such 
application,  secured  to  the  defendant 
all  the  relief  to  which  he  was  entitled 
in  snch  actions  on  such  a  state  of 
facta  id. 

11.  No  action  can  be  maintained  against 
the  indorser  of  a  promiflsory  note  by 
Indorsees  in  whose  nands  it  was  placed 
for  a  special  purpose,  when  it  appears 
that  to  their  knowledge  the  purpose 
for  which  it  was  delivered  to  them 
had  wholly  failed,  and  that  it  was 
their  duty  to  have  returned  the  note 
to  the  party  from  whom  they  had  re- 
ceived  it     Frail  v.  Hinchman,       861 

12.  The  objection  in  such  a  case  to  a 
recovery  is  equally  fatal,  whether  the 
snit  is  brought  in  the  names  of  the  in- 
dorsees or  in  that  of  a  nominal  plain- 
tiff for  their  benefit 

Held,  that  as  it  clearly  appeared  from 
the  evidence  in  this  case,  that  the 
plaintiff  had  paid  no  value  for  the 
note,  had  not  retained  its  possession, 
and  had  not  directed  the  suit  to  be 
commenced,  he  could  not  be  regarded 
as  a  bona  Jfide  holder,  apd  not  being 
the  real  party  in  interest,  bad  no  right, 
under  the  Code,  to  maintain  the  ac- 
tion, id, 

18.  When  the  indorser  of  a  note  reddes 
in  the  place  where  it  must  be  pre- 
sented, and  payment  of  it  demanded, 
notice  to  the  Indorser,  as  the  general 
rule,  must  be  served  on  him  person- 
ally, or  by  leaving  it  at  his  residence 
or  place  of  business.  The  only  excep- 
tions are  that  when  the  indorser  lives 


in  the  aame  city  or  town  in  vUeh 
presentment  and  demand  nrost  be 
made,  but  at  some  point  remote  from 
the  place  of  presentment  betvcea 
which  there  is  a  c<mimnnieatio&  bj 
mail,  the  notice  may  be  served  bj 
mailing  it  to  him,  directed  to  him  it  s 
post-office  where  he  nsoally  recdT€i 
his  letters  and  papers   JSddy  v.  .^i*^ 

49i 

14.  When  two  persons  exchange  snte^ 
each  taking  the  note  of  the  otiier,  of 
the  same  date  and  amonnt  and  psy- 
able  at  the  same  time,  each  note  is  tbe 
proper  debt  of  the  maker  thereof,  sad 
each  of  snch  persons  is  a  pnrehssa  iar 
value  of  the  note  he  received  iroa  tke 
other  in  exchange  for  his  own.  Cbiwn 
V.  Baker,  6» 

15.  Hence,  if  Willett  (one  of  the  tvo) 
transfers  the  note  he  so  received  to 
another,  as  eallateral  seenrity  for  ike 
payment  of  a  mortgage  on  premUee 
which  Willett  had  bought  inbjeet  to 
such  mortgage,  and  on  an  agreemest 
to  pay  such  mortgage  as  a  part  of  the 
contract  price;    and   if  Cobom  (the 
other  of  the  two)  and  the  maker  oftia 
note  so  transferred,  pay  it  Coburn  ess- 
not  maintain  an  action  against  fisker 
and  wife,  by  reason  of  tlie  same  prem- 
ises having  been  conveyed  to  Baker i 
wife  before  the  note  made  by  Cobois 
became  due  or  was  paid,  subject  to  the 
same  mortgage,  ana  on  her  agreemeot 
to  pay  such  mortgage  as  a  part  of  tbe 
purchase  money,  to  obtain  a  jodgm^t 
compelling  Baker  and  wife  to  reAiod 
to  him  the  amount  of  such  note,  or 
that,  in  default  thereof,  the  mortg«gtd 
premises  be  sold,  and  the  proeeedft  of 
such  sale  be  applied  to  reimburse  to 
him  the  amount  of  snch  note,  although 
Willett  has  failed  to  pay  the  note  be 
gave  to  Coburn,  and  nas  beeome  in- 
solvent and  a  receiver  of  his  property 
has  been  appointed   on  proeeedio^ 
supplementary  to  execution.  to. 

16.  Snch  a  receiver,  he  having  been  sp- 
pointed  before  the  notes  so  ezcbsoged 
were  due, 'could  have  enforced  psy- 
ment  of  the  note  made  by  Coburn,  hsd 
it  then  belonged  to,  and  been  held  by 
Willett  And  the  proceeds  would,  of 
right,  be  payable  to  the  judgmeot 
creditors,  at  whose  soit  such  receirer 
was  appointed.  ti 
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IT.  Prior  aDd  up  to  the  2Sd  of  Septem- 
ber, 1850,  the  firm  of  Evans,  Davis  A 
Lownd  owed  plaintiff  914,069.38,  for 
moneys  advanced  to  it,  and  for  which 
he  held  their  notes.  That  firm  dis- 
solved that  day,  and  Evans  and  Davie 
formed  a  new  firm  with  Dodge,  under 
the  name  of  Davis,  Evans  i  Dodge. 
Plaintiff  gave  up  the  notes  of  the 
old  firm,  and  took  two  new  notes 
of  $7500  each,  dated  September  28. 
1860,  payable  "  on  demand  after  date," 
one  of  which  was  signed  by  Evans, 
and  the  other  by  Davis,  of  the  firm 
of  Evans,  Davis  <fe  Lownd.  Brown  v. 
Dims,  549 

Plaintiff  signed  the  partnership  agree- 
ment of  Davis,  Evans  and  Dodge ;  that 
stated,  that  the  amount  of  $15,000  due 
to  the  plaintiff  from  the  old  firm  "  is 
to  remain  in  the  new  concern  during 
the  continuance  of  tlie  copartnership," 
he  receiving  interest  at  the  rate  of 
seven  per  cent,  per  annum.     Under 
same  date,  Davis,  Evans  and  Dodge 
and  the  plaintiff  signed  a  paper  stat- 
ing they  had  received  from  plaintiff 
$15,000,  "being  the  amount  contrib- 
uted by  him  as  special  partner  to  the 
concern  of  Davis,  Evans  and  Dodge." 
Davis,  Evans,  and  plaintiff  signed  an- 
other paper  of  the  same  date,  stating 
that  they  had  formed  a  limited  part- 
nership   under    the  name  of   Davis, 
Evans  and  Dodge,  the  nature  of  its 
business,  the  residence  of  the  partners, 
that  plaintiff  is  the  special  partner, 
and  as  such  has  contributed  $16,0<)0  in 
cash,  and  that  Davis,  Evans  and  Dodge 
were  the  general  partner?.     Enough 
was  not  done  to  create  a  limited  part- 
nership.  The  new  firm  failed,  ana  was 
dissolved  within  a  year,  and  before 
this  suit   was  brought,   Dwing  some 
$80,000    more   than    it   could    pay. 
This  suit  is  brought  on  the  note  for 
$7500   given  by  Davis  to   plaintiff 
when  the  new  firm  was  formed.     On 
that  note,  and  also  on  the  other  note 
for  a  like  sum,  given  by  Evans,  there 
is  indorsed :  "  This  note  is  given  as  se- 
curity to  Levi  Brown,  (the  plaintiff,) 
for  one-half  of  the  $15,000  advanced 
to  Davis,  Evans  and  Dodge.     Robert 
Davis."  id. 

18.  Heldy  let.   The  plaintiff  never  dis- 
charged Davis  and  Evans  from  liability 


for  the  amount  the  firm  of  Davis, 
Evans  and  Lownd  owed  him,  but  took 
the  note  of  each  for  half  of  that  sum. 

2d.  Though  that  sum  was  continued,  in 
the  assets  which  represented  it,  as  a 
loan  to  the  firm  of  Davis,  Evans  and 
Dodge,  it  was  not  placed,  as  between 
themselves,  at  the  risk  of  its  business, 
nor  lent  on  an  agreement  to  look  sole- 
ly to  the  new  firm  for  payment 

8d.  The  note  in  suit  became  due,  on  de- 
mand of  payment,  made  after  the  new 
firm  had  actually  dissolved,  and  plain- 
tiff could  sue  on  the  note  without  hav- 
ing first  sued  and  exhausted  his  reme- 
dies by  action  against  the  new  firm. 

4th.  The  evidence  given  is  insufficient  to 
establish  an  intent  of  Davis,  Evans 
and  Dodge,  and  of  the  plaintiff,  by  the 
arrangement  in  respect  to  a  limited 
partnership,  to'defraud  tlie  public,  or 
that  they  knew  their  acts  were  invalid, 
or  that  they  were  done  with  an  im- 
proper motive. 

5th.  The  plaintiff  is  entitled  to  a  judg- 
ment on  the  verdict.  Permitting  such 
a  recovery  will  not  withdraw  from  the 
legal  or  equitable  process  of  the  courts 
any  property  which  should  be  appro- 

Enated  to  the  creditors  of  the  new 
rm,  though  held  to  be  composed  of 
Davis,  Evans  and  Dodge,  and  the 
plaintiff,  as  general  partners.  A  judg- 
ment by  such  creditors  against  the  four, 
and  appropriate  ulterior  proceedings, 
will  reach  all  the  individual  property 
of  each,  as  well  as  all  the  effects  of  the 
new  firm.  649 

19.  The  law  presumes  that  the  acceptor 
of  a  bill  of  exchange  has  funds  of  the 
drawer  in  his  hands,  and  in  an  action 
against  the  acceptor,  the  burden  of 
disproving  the  presumption  rests  upon 
him.  When  the  presumption  is  not 
repelled,  the  drawer  of  the  bill  stands 
in  the  same  relation  to  the  acceptor 
as  the  indorser  of  a  promissory  note 
to  the  maker.  The  acceptor  is  tlio 
principal  debtor,  the  drawer  his  surety 
merely.  The  Atlantic  JFlre  In*,  Co.  v. 
Boies,  5  So 

20.  In  such  a  case,  the  extension  to  tbo 
drawer  of  the  time  of  payment  does 
not  operate  to  discharge  the  acceptor. 

id, 

21.  The  question  whether  a  negotiable 
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or  other  securitv  was  received  by  the 
holder  of  the  uill  ne  a  payment,  or 
merely  a:)  a  collateral,  when  there  is  a 
conflict  of  evidence,  is  for  the  deter- 
mination of  the  jury,  and  their  verdict, 
when  it  cannot  be  t»et  aside  as  ct>ntrary 
to  evidence,  is  conclusive.  When  a 
promissory  note,  received  by  the  hold- 
er of  the  bill  as  a  collateral  securitv. 
is  not  that  of  n  third  party,  but  of  one 
already  liable  on  the  bill,  it  cannot  be 
treateu  as  a  pledi^e,  and  hence  the 
rules  of  law  relative  to  the  disposition 
of  a  pledge  are  not  applicable.       683 

22.  In  a  complaint  upon  a  written  in- 
Btrument,  by  whicli  the  defendant 
promised  to  pay  to  the  plaintiiT,  "  as 
executive  agent  of  the  company,  Bu- 
reau, (yuillon,  Godin  <b  Co.,  the  sum 
of  $6iH)0,  for  which  I  am  to  receive 
stock  of  said  company,  known  as  pre- 
mium stock,  (actiona  a  prime,)  to  the 
amount  of  $5000,  value  received,"  it 
U  necessary  to  allege  that  the  stock 
was  delivered,  or  an  ofifer  to  deliver  it, 
on  the  day  on  which  the  $50<X)  was 
payable,  or  it  will  be  bad  on  de- 
murrer. 686 

28.  Such  an  instrument  is  not  a  negotia- 
ble promissory  note,  and  cannot  be 
declared  on  as  such.  Considerant  v. 
Briitbane,  id. 

See  Ante,  pages  84,  487,  468  and  614. 
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See  Ante,  page  194. 
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CHECKS. 

1.  Although  the  date  of  a  bank  check  is 
not  material  lo  its  validity,  it  deter- 
mines the  time  of  its  payment  Hence, 
the  payment,  by  a  bank,  of  a  post- 
dated cheek  before  the  day  upon  which 
it  is  dated,  is  a  payment  in  its  own 
wrong,  and  the  money  so  paid  remains 
to  the  credit  of  the  drawer.  76 

2i  The  assignee,  in  good  faith,  of  this 


fond,  may  maintain  an  action  against 
the  bank  for  its  recovery.  76 

8.  A  Judge  is  not  bound  to  submit  a 
question  of  fact  to  the  jury,  when  their 
verdict,  if  cuntrnrv  to  hia  views  of  the 
teittimony  and  its  legal  elfect.  would  be 
ceilainly  set  a»ide,  as  a^j:ainst  law  and 
evidence.  O^din  v.  The  Bank  of  the 
Commouwealth,  id. 

4.  When  the  drawer  of  a  check  stops  its  V 
payment  at  the  Itank  on  which  it  is 
drawn,  be  cannot  object  to  a  recovery 
of  its  amount  by  the  holder,  on  the 
ground  that  notice  of  non-|myment 
was  not  given  to  him.  Purchtue  v. 
Maitufon,  587 

6.  Where  in  such  a  case  the  plaintiff 
averred  in  his  complaint  •  that  actual 
notice  of  non-{>ayment  was  given,  and 
the  defendant,  in  his  answer,  averred 
that  the  defendant  had  stopped  pay- 
ment of  the  checks,  and  proof  thereof 
was  given  on  the  trial  without  objec- 
tion, the  court  will  not  entertain  the 
objection  that  the  plaintiff,  instead  of 
averring  in  his  complaint  notice  of  non- 
payment, should  have  set  forth  the 
facts  excusing  such  notice.  id. 

6!  Under  such  circumstances,  the  case  is 
at  most  one  of  mere  variance  between 
the  complaint  and  the  proof,  and  as  the 
answer  itself  shows  that  the  defendaota 
could  not  have  been  misled,  the  vari- 
ance must  be  disregarded.  id. 

7.  When  the  plaintiff,  in  the  complaint, 
avers  facts  amounting  to  an  excuse  for 
not  giving  notice  of  non-payment,  and 
proves  such  facts  on  the  trial,  he  is  en- 
titled to  recover,  although  he  has  ako 
averred  notice  and  gives  no  proof 
thereof  This  latter  averment  may, 
and  ought  to  be  regarded  as  surplnV 
age.  id. 

8.  The  rejection  of  evidence,  which,  al- 
though in  its  nature  competent  to  es- 
tablish the  fact  proposed  to  be  proved, 
if  wholly  irrelevant  to  the  issues  made 
by  the  pleadings,  is  not  a  ground  of 
exception.  id, 

9.  Where  a  plaintiff  shows  a  sufficient 
legal  title  in  himself  to  the  oaase  of 
action  in  controversy,  the  non-joinder 
of  a  third  pereon  as  plaintiff  who  haa 
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an  interest  in  the  recovery,  is  waived 
when  not  set  np  by  answer  or  demur- 
rer. 587 

10.  When  a  witness  is  cross-examined  as 
to  matters  coliateral  to  the  issues,  the 
cross-examining  party  is  bound  by  his 
answers,  and  is  not  allowed  to  contra- 
dict in  order  to  discredit  him.  id. 

11.  Negotiable  paper  lent  or  advanced 
by  the  maker  for  the  accommodation 
of  the  borrower,  but  without  restric- 
Uon  as  to  its  use,  is  good  in  the  hands 
of  a  transferree,  though  received  in 
payment  of  a  pre-existing  debt.        id 

12.  A  check,  payable  on  demand,  ad- 
vanced to  a  third  person,  in  considera- 
tion of  his  agreement  to  do  or  perform 
some  act  beneficial  to  the  maker  at  a 
future  day,  is  not  an  accommodation 
check,  nor  without  consideration,  and 
it  may  be  collected  by  the  transferree 
without  proof  on  his  part  that  he  paid 
value  therefor,  and  without  proof  that 
such  agreement  was  performed.       id. 

See  Ante,  page  463. 


COMMON  CARRIERS, 

1.  The  undertaking  and  duty  of  a  com- 
mon carrier  are  not  only  to  carry  and 
deliver  safely  the  goods  intrusted  to 
him,  but  also  to  carry  and  deliver  them 
within  a  reasonable  time,  but  the  first 
duty  is  absolute,  the  second  merely 
relative.  376 

2.  What  is  a  reasonable  time  depends  in 
each  case,  when  the  question  arises, 
upon  its  particular  circumstances,  and 
is  nsually,  if  not  always,  a  question  of 
fftctfor  the  determination  of  a  jur}'.  id. 

8.  When  it  appears  that  a  delay  bej'ond 
the  ordinary  lime  was  not  occasioned 
by  any  neglii^ence,  fault,  or  want  of 
skill  of  the  carrier,  but  was  imputable 
solely  to  the  recklessness  of  a  third 
party,  the  law  regards  it  as  an  inevit- 
able accident,  for  the  consequences  of 
which  the  carrier  is  not  responsible,  id. 

4.  The  Judge,  upon  the  trial,  charged 
the  jury  tlmt  the  defendants  were  re- 
sponsible for  the  damages  caused  by  a 


delay  in  the  delivery  of  cattle  belong- 
ing to  the  plaintiffs,  even  if  a  collission, 
which  promiced  the  delay,  was  imput- 
able solelv  to  another  railroad  com- 
pany ;  and  he  refused  to  charge,  as 
requested  by  the  defendants'  counsel, 
that  if  the  collision  was  caused  by  the 
carelessness  of  the  other  company, 
without  any  negligence  or  fault  what- 
ever on  the  part  of  the.  defendants, 
they  were  not  responsible  for  any 
damages  sustained  by  the  plaintiff.  375 

5.  Heldf  that  the  Judge  erred  in  his 
charge,  and  that  he  ought  to  have 
submitted  to  the  jury  the  question 
whether  the  collision  was  not  solely 
caused  by  the  negligence  of  the  Hud- 
son and  Berkshire  Railroad  Company, 
as  evidence  had  been  given  tending  to 
show  that  such  was  thie  fact,  id. 

6.  It  seems  that  the  defendants,  if  liable 
at  all,  were  not  so  for  the  shrinkage  of 
the  plaintiff's  cattle ;  their  disposition 
to  become  restive,  and  their  trampling 
upon  each  other,  as  injuries  from  these 
causes,  must  be  deemed  to  have  arisen 
from  the  nature  and  inherent  charac- 
ter of  the  property  carried. 

7.  It  seems,  also,  that  damages  resulting 
from  the  loss  of  a  market,  occasioned 
by  a  delay  not  excused,  as  too  specu- 
lative and  contingent,  are  not  recover- 
able. Conger  v.  Hudson  River  R.  R. 
Co.  ui 

8.  The  complaint  states,  as  a  cause  of  ac- 
tion, that  the  plaintiff,  while  a  passen- 
ger in  the  cars  of  the  Harlem  Com- 
pany, was  injured  by  such  negligent 
management  by  each  company  of  its 
train  of  cars,  that  the  two  trains  came 
in  coUi.^ion,  and  that  by  such  collision 
the  injury  was  inflicted.  Each  com- 
pany answered  separately,  denying 
negligence  on  its  part 

The  jury  found  that  the  collision  which 
caused  the  injury  was  produced  by  the 
concurring  negligence  of  the  two  com- 
panies. 382 

9.  Held,  if  the  cause  of  action  against  each 
company  is,  on  the  facts  stated,  sever- 
al and  not  joint,  the  mi^oinder  is 
cured  by  answering  and  by  omitting 
to  demur,  and  neither  had  a  right  to  a 
separate  trial ;  such  defect  appearini* 
en  the  face  of  the  complaint.     CoU- 
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fffftvt  T.  Harlem  and  New  Haven  Rail- 
road  C^mpaniet,  882 

10.  Th€  plaintiff  was  injured  by  the  col- 
lision ;  a  single  and  forcible  act,  caused 
directly  by  the  joint  action  of  the  two, 
and  without  »uch  concurring  action  or 
coumon  negligence,  there  might  have 
been  no  collision  and  no  injury.  For 
an  injury  thus  caused,  trespass  would 
lie.  All  who  concur  in  a  forcible  and 
wrongful  act,  which  directly  injures, 
may  be  sued  jointly.  Neither  defend- 
ant, though  separately  sued,  would  be 
exonerated  from  any  part  of  the  dam- 
ages resulting  from  an  injury  thus 
caused.  tdi 

11.  The  negligence  of  the  Harlem  Com- 
pany cannot  be  imputed  to  the  plain- 
tiff, in  such  sense,  as  to  exempt  the 
New  Haven  Company  from  liability  to 
him.  llie  Harlem  car  was  not  the 
carriage  of  the  plaintiff,  nor  one  sub- 
ject to  his  control,  or  under  the  stan- 
agement  of  his  servants  id. 

12.  Although  a  defendant  moves  for  a 
nonsuit  at  the  close  of  the  plaintiff's 
evidence,  and  on  such  evidence  alone, 
is  entitled  to  it,  and  excepts  to  a  deci* 
sion  denying  the  motion,  yet,  if  instead 
of  standing  on  the  exception,  he  gives 
evidence,  and  a  verdict  ultimately 
passes  against  him,  on  sufficient  evi- 
dence and  a  proper  charge,  his  excep- 
tion will  not  entitle  him  to  a  new  trial 
It  is  waived  by  giving  evidence  to  the 
merits  sufficient  to  establish  his  liabil- 
ity, id. 

IS.  The  same  is  true  of  an  exception  to 
a  decision  overruling  an  offer  of  the 
defendant  to  demur  to  the  plaintiff's 
evidence.  id 

14.  The  fact  that  the  plaintiff  stood  on 
the  platform  of  the  Harlem  car  at  the 
time  of  the  collision,  is  no  answer  to 
his  action  against  that  company,  no 
notice  being  at  the  time  posted  up  as 
required  by  section  46  of  the  Laws  of 
1860,  p.  234.  He  owed  no  duty  to  the 
New  Haven  Company,  which  made  it 
ne^^ligent  in  him,  ah  between  himself 
and  that  company  to  be  there,  in  view 
of  the  possibility  uf  coming  in  collision 
with  one  of  the  trains  of  that  com- 
pany, which,  aocordinsf  to  its  regula- 
tions, had  uo  right  to  be  on  the  track ' 


on  that  day,  and  which  there  wss  Mt 
the  slightest  reaaon  to  rappose  might 
be  on  it.  S83 

16.  If  a  passenger  in  one  of  two  tvun^ 
owned  and  run  by  different  eompsoja, 
is  injured  by  their  coming  in  eoiliaeo, 
and  such  collision  would  not  have  o^ 
curred  if  both  companies  had  exerdaed 
that  ordinary  care  which  they  owed 
to  all  persons  travelling  on  the  rosd, 
and  if  the  plaintiff,  as  between  him- 
self and  both  companies,  was  Isvfiilly 
where  he  was,  and  if  he  was  guilty  of 
no  negligence  in  not  antidpating  such 
a  collision,  and  in  not  seeking  s  sest 
with  a  view  to  its  poft^ible  occurrenee, 
the  fact  that  he  was  on  the  platfono 
of  a  car,  when  injured  by  such  t  eol- 
li»on,  is  no  bar  to  his  right  of  sctioa 
against  either  company.  id 

16.  On  such  a  state  of  facte^  and  vba 
no  nes;ligence  can  be  imputed  to  the 
plaintiff,  except  the  mere  act  of  ridifii; 
upon  the  platform,  it  is  not  erroDeoes, 
or  calculated  to  mislead  a  jury.  U>  io- 
struct  them  that  the  general  rule  is, 
that  the  negligence  of  a  plaintiff  vhidi 
goes  to  excuse  the  defendants'  Dili- 
gence, must  be  such  negligence  ss  eoo- 
tributed  to  the  accident  which  esased 
the  injury.  id, 

17.  Woodruff,  J.,  dissenting,  held,ihMt  oo 
the  facts  of  this  case,  an  aetion  vooid 
not  lie  against  the  defendants  jointly. 
The  collision  is  not  the  cause  of  aetioo 
and  ground  of  liability,  but  the  d«^- 
ligence  which  caused  it.  Each  defend- 
ant is  liable  for  the  fault  of  its  ovn 
servants,  and  for  that  only.  Thecoco- 
panies  were  acting  wholly  indepeR- 
dently  of  each  other,  an<f  were  sot 
discharging  any  common  obligstion  to 
the  plaintiff,  and  violated  no  duty 
whicn  they  owed  him  in  coromoo. 
The  culpa  cauaaru  is  separate,  in  re- 
spect to  each  defendant,  and  whether 
injury  results  concurrently,  or  other- 
wise, cannot  change  their  relation  tn 
each  other,  or  to  the  plaintiff.  ^ 

18.  The  liability  of  either  defendants 
not  founded  in  any  act  of  such  defen'i- 
ant,  but  in  negligence  only,  ^^^  ^^^ 
negligence  in  nowise  tended  t^  proJarc 
negligence  in  the  other.  A  joint  ver- 
dict against  the  defendants,  ou  the  ftcfs 
of  this  case,  should  not  be  sustained,  d 
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19.  The  Judge  erred,  in  charging  that  the 
general  rule  is,  that  the  negligence  of 
a  plaintlif,  that  gues  to  excuse  the  de- 
fendants, must  be  such  negligence  as 
contributed  to  the  accident  that  caused 
the  injury.  Cases  specified,  in  which 
such  a  statenaent  of  the  rule  of  law 
would  be  erroneous.  The  true  inquiry 
is,  whether  the  plaintiffs  injury  is  at- 
tributable, in  part,  to  his  own  careless- 
ness; whether  his  negligence  contri- 
buted to  his  hurt  ?  882 

20.  The  charge  in  this  respect  was  erro- 
neous and  prejudicial  to  both  defend- 
ants, and  particularly  so  to  the  New 
Haven  Company.  A  verdict  and  judg- 
ment against  the  defendants  jointl}^  are 
not  proper  in  this  action,  and  the  ver- 
dict should  be  set  aside,  and  a  new  trial 
ordered.  id. 

21.  When  a  railroad  company  gives  such 
published  notice  of  the  running  of  its 
trains,  and  such  special  notice  in  the 
cars  of  the  necessity  of  changing  cars, 
at  any  particular  station,  that  every 
traveller  of  ordinary  intelligence,  by 
the  use  of  reasonable  care  and  caution, 
would  obtain  all  requisite  information 
as  to  the  route  to  be  travelled,  and  the 
cars  to  be  taken  at  such  intermediate 
point  of  the  voyage,  it  discharges  its 
whole  duty  in  this  respect  Page  v. 
New  York  Centred  Railroad  Co.,     628 

22.  If  a  passenger,  merely  by  a  failure  of 
his  own  to  use  such  care  and  caution, 
instead  of  changing  cars  at  a  particu- 
lar station,  and  there  taking  cars  which 
go  to  the  place  to  which  he  has  paid 
his  Care,  continues  in  the  cars  in  which 
he  started,  and  is  carried  in  another 
direction,  the  result  is  to  be  attributed 
to  his  own  negligence,  and  not  to  a 
breach  of  duty  or  of  contract  on  the 
part  of  the  company.  id. 

28.  If  by  inadvertence  he  is  started  from 
a  station  at  which  he  should  have 
changed  cars,  in  a  wrong  direction, 
and  this  is  discovered  in  time  to  en- 
able him  to  return  to  such  station,  so 
that  he  may  go  thence  for  the  place  to 
which  he  had  bought  a  ticket,  without 
any  delay,  and  if  he  is  permitted  to  re- 
turn without  charge,  but  refuses  to  do 
so,  or  to  pay  his  ff^re  for  the  route  he 
is  actually  travelling,  or  to  leave  the 
cars^  he  may  lawfully  be  ejected  there- 


from. If  ejected,  his  own  declarations 
made  some  days  thereafter,  that  he  was 
injured  thereby,  are  not  competent 
evidence  in  his  own  favor  to  prove  the 
fact  of  such  injury.  628 

24.  Although,  as  a  general  rule,  *'  ordi- 
nary prudence"  is  all  that  can  be  exact- 
ed iTom  a  railroad  company  in  respect 
to  passengers  on  the  same  road,  yet  the 
rule  is  not  to  be  understood  as  mean- 
ing that  only  the  same  degree  of  care 
is  to  be  required  in  all  caseSb  Johnson, 
Ex.  v.  Hudson  River  Railroad  Co.,  683 

26.  The  only  safe  interpretation  of  the 
rule  is,  that  the  company  is  bound  to 
use  a  degree  of  care  and  vigilance,  to 
prevent  accidents  and  injury  to  others, 
which  is  proportioned  to  the  danger- 
ous character  of  its  business,  and  of 
the  mode  and  means  of  conducting  it 

id, 

26.  "The  true  rule  may,  therefore,  be 
stated  in  these  words:  The  degree  of 
vigilance  which  the  law  exacts  in  its 
requirement  of  ordinary  care,  varies 
with  the  probable  consequences  of 
negligence,  and  also  with  the  com- 
mand of  means  to  avoid  injuring 
others  possessed  by  the  person  on 
whom  the  obligation  is  imposed.      id. 

27.  Held,  that  applying  this  rule  to  the 
facts  in  evidence  before  him,  the  Judge, 
u]>on  the  trial,  properly  instructed  the 
jury  that,  considering  the  nature  of 
the  business  in  which  the  defendants 
were  engaged,  and  the  hazards  attend- 
ing the  running  of  cars  in  the  streets 
of  the  city,  particularly  on  a  dark 
night,  they  were  bound  to  use  the  ut- 
most care  and  diligence,  and  for  the 
purpose  of  avoiding  accidents  endan- 
gering life,  were  bound  to  use  all  the 
means  and  measures  of  precaution  that 
the  highest  prudence  would  suggest, 
and  which  it  was  in  their  power  to  em- 
ploy, and  that  if  the  use  of  bells  and 
lights  upon  the  cars  was  a  measure  by 
wnich  disastrous  accidents  would  prob- 
ably be  avoided,  the  omission  to  use 
them,  if  proved  to  the  satisfaction  of 
the  jury,  was  culpable  negligence,  and 
it  was  for  the  jury  to  say  whether  to 
this  negligence  the  fatal  accident  which 
bad  given  rise  to  the  action  might  not 
justly  be  imputed  td 
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S8.  Held,  therefore,  that  applying  to  the 
defendEDt«  the  true  rule  of  ordioarv 
care,  the  Judt^e,  under  tlie  circum- 
»tancee  detailed  in  the  cade,  could  not 
have  required  from  them  a  less  degree 
of  diligence  and  prudence  than  that 
which  he  laid  down  as  the  measure  of 
their  obligation.  63!^ 

The  defendants'  counsel  insisted  that  the 
Judge  erred  in  leaving  the  jury  to  de- 
termine whether  the  defenduuUi  should 
have  carried  ligiit«  or  bellti  instend  of 
determining,  as  a  question  of  law, 
whether  such  use  of  lights  or  bells  was 
exacted  from  the  defendants  in  the  ex- 
ercise of  ordinary  care.  id. 

29.  Htld,  that  there  was  no  error  on  the 
part  of  the  Judge,  that  he  did  deter- 
mine the  question  of  law,  nnmelv,  that 
the  prudence  exacted  of  the  defend- 
ants was  that  which,  in  view  of  the 
hazardous  character  of  their  business, 
would  tend  to  diminish  the  danger  of 
accident*,  and  that  he  properly-  left  to 
the  jury,  as  a  question  of  fact,  whether 
the  use  of  lights  or  bell«  was  a  meas- 
ure of  t  hat  character.  id. 

The  Judge  charged  the  jurv,  that  the  de- 
ceased person,  whose  death  was  at- 
tributed to  the  negligence  of  the  de- 
fendants, was  bound  to  exercise  only 
ordinary  care;  and  he  defined  that 
care  as  the  care  and  fore^*ight  which 
men  of  ordinary  prudence  are  accus- 
tomed to  employ,  and  which,  placed 
in  like  circumstances,  they  probably 
would  have  employed.  id. 

80.  Held,  that  there  was  no  error  in  this 
instruction  to  the  jury.  id 

81.  Held,  tliat  the  Judge  properly  refused 
to  charge  the  jury,  that  the  manner  in 
which  the  deceased  was  found  on  the 
track  of  the  railway,  without  any  ex- 
planation as  to  how  he  got  there,  was 
presumptive  evidence  of  negligence  on 
ins  part  id 

82.  It  appeared  on  the  trial  that  the  de- 
ceased was  a  young  man,  between  the 
age^  of  thirty  and  forty,  and  in  good 
health,  and  the  Judge  clfarged  the  jury, 
tl.at  the  probable  continuance  of  his 
life  was  at  least  twenty  years.  id 

88.  Held,  that  the  expectation  of  life  is  a 

known  scientific  fact,  to  which  a  Judge, 

^  upon  trial  of  a  cause,  has  the  same 


right  to  advert  as  to  a  known  kiitixi- 
cal  fact,  and  as  the  expectation  of  Bf« 
between  the  ages  of  thirty  and  furty 
is  known  to  exceed  thirty  Vetrs,  tlKre 
was  no  error  in  the  charge  of  tike 
Judge. 
Wootlruff,  J.,  dissented  from  the  opioidii 
and  its  condusiona.  6^ 


CONSIDERATION. 
See  Akts,  page  532. 

CONSTABLE. 
See  Aktk,  page  698. 

CONTRACISi 

Soe  AORlKMEaTB. 

CORPORATION. 
See  Ants,  pages  225  <fc  680  (La,  Fargt,  t.) 

COUNTER-CLADL 
See  kyTE,  pages  63,  629,  and  Puhool 


DAMAGEa 

See  Ante,  pages  220, 815.  S6S,  S75  ttd 
671. 

DEATa 

See  Ants,  page  282. 


DEMURRER 
See  Aktx,  page  282. 

DEMURRER  TO  BVIDENCR 
Seo  AsTE,  page  381 
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DIVORCE. 
See  Alimont. 

DOWER,  TENANT  IN. 
See  Aim,  page  629. 

E. 

EASEMENT. 
See  Partt-Wallb. 

ESTOPPELu 
See  Ante,  pages  368,  664. 

EVIDENCE. 

1.  A  copy  of  a  paper  filed  with  the  clerk 
of  the  House  of  Representatives  at 
Hnrrisbijrg,  PeaDsyWaoia,  on  the  2l6t 
of  February,  1850,  purporting  to  be  a 
petition  of  the  defendant  to  be  divorced 
from  the  plaintiff,  was  allowed  to  be 
read  without  proof  of  the  genuine- 
ness of  the  signature  of  the  defendant 
to  the  paper  so  filed,  the  only  objec- 
tion made  to  its  admissibility  being 
that  "  the  absence  of  the  original  was 
not  suffieientlv  accounted  for."  The 
paper  so  read  lind  been  served  on  the 
plaintiff  by  the  defendant's  direction, 
with  a  notice  that  the  orisrlnal  would 
be  presented  to  the  legislature  of  Penn- 
sylvania, at  Harrisbnrg,  on  the  21st  of 
February,  1850.  The  paper  or  peti- 
tion purported  to  have  been  sworn  to 
by  the  defendant,  on  the  16th  of  Feb- 
ruary, and  such  notice  was  dated  the 
19th  of  February:  with  the  paper  so 
filed  at  Hari-isburg  was  an  affidavit  of 
the  service  of  a  copy  thereof,  and  of 
such  notice  on  the  plaintiff  on  the  21st 
of  February,  1850.  It  was  proved  that 
the  original  was  given  to  the  defendant 
to  be  carried  to  Harrisburg,  where  the 
legislature  was  in  ses.«ion  at  the  time, 
and  that  notice  had  been  given  to  him 
to  produce  it.  and  that  proper  search 
had  been  made  in  the  proper  places 
for  the  original,  whether  in  the  cus- 
tody of  the  Senate  or  of  the  House  of 


Representatives,  and  that  no  other 
petition  could  be  found  than  the  one, 
of  which  the  paper  read  was  a  copy. 
Heldf  tJiat  the  paper  was  properly  ad- 
mitted as  evidence  of  the  contents  of  a 
petition  or  paper  signed  by  the  de- 
fendant 

2.  When  a  paper  is  offered  in  evidence 
by  a  party,  and  excluded  by  the  courts 
and  such  party  excepts,  the  decision, 
although  erroneous,  will  not  entitle 
him  to  a  new  trial,  if  at  a  subsequent 
stage  of  the  trial  it  is  again  offered  by 
the  same  party,  and  admitted  and  read 
in  evidence,  before  any  witness  has 
been  further  examined  before  the  jury. 

8L  Neither  party  has  a  right  to  read,  on 
the  trial  of  an  action,  an  afiSdavit 
made  by  himself,  as  evidence  in  his 
own  favor,  of  the  truth  of  the  state- 
ments it  contains:  the  fact  that  it  was 
opposed,  in  the  action  in  which  it  was 
made,  by  the  affidavit  of  the  other 
paHy,  does  not  make  it  admissible  in 
nis  own  favor  in  another  action  to 
maintain  the  issues  being  tried  in  the 
latter;  either  has  a  right  to  read  an 
affidavit  made  or  paper  signed  by  the 
other,  if  it  contains  matter  pertinent  to 
the  issues.  If  a  defendant  reads,  on 
the  trial  of  a  cause,  part  of  an  affi- 
davit made  by  the  plaintiff  in  another 
action,  the  plaintiff  has  a  right  to  read 
all  other  parts  of  it  which  are  relevant 
In  such  a  case,  the  plaintiff  has  a  right 
to  read  not  only  such  other  parts  as 
tend  to  explain,  modify,  or  destroy 
the  effect  of  the  part  read  by  the  de- 
fendant, but  also  those  parts  of  it 
which  arc  pertinent  to  the  general 
merits  of  the  action  and  the  issues  to 
be  tried,  although  having  no  connec- 
tion with  the  particular  matter  or  sub- 
ject to  which  the  part  read  by  the 
defendant  relates. 

4.  When  the  affidavit  from  which  a  de- 
fendant so  reads,  refers  to,  and  identi- 
fies other  affidavits  made  by  the  plain- 
tiff, and  re-affirms  the  truth  of  their 
statements  in  all  respects,  the  plaintiff 
may  also  read  from  such  other  affi- 
davits all  parts  thereof,  which  are  rel- 
evant and  material  to  the  issues  which 
the  parties  are  trying. 

5.  On  the  trial  of  an  action  in  this  state, 
parol  evidence  of  the  contents  of  a 
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pftper  in  another  state  may  be  given, 
when  it  is  shown  to  be  in  the  posseA- 
flion  of  a  party  in  sach  other  state,  and 
who,  on  Deing  examined  upon  com- 
mission, peremptorily  refuses  to  pro- 
duce it.  it  not  appearing  that  by  the 
laws  of  such  state  ne  can  be  compelled 
to  surrender  the  poesesMon  of  it  to  be 
used  in  the  courts  of  this  state.  Fwr- 
rest  V.  Forrut,  102 

6.  When,  in  an  action  to  recover  dam- 
ages for  the  unlawful  conversion  of 
personal  property,  the  issue  made  by 
the  pleadings  is,  whether  the  plaintiff, 
at  the  time  of  the  alleged  conversion, 
was  the  owner  of  the  property,  and  as 
such  entitled  to  its  immediate  posses- 
sion, it  is  competent  to  the  defendant 
to  show  that  the  legal  title  was  at  that 
time  vested  in  a  third  person,  and  that 
the  plaintiff  was  not  in  the  possession. 
DavU  y.  Hoppock^  254 

7.  Upon  the  trial  of  an  action  to  recover 
the  damages  alleged  to  have  been  sus- 
tained by  the  plaintiff  from  certain 
wrongful  acts  of  the  defendant,  al- 
though no  express  agreement  or  con- 
sent of  the  parties  to  the  commission 
of  the  acts  be  proved,  the  jury  has  the 
right  to  infer  the  exiftt.ence  of  such  an 
agreement  or  consent  from  the  acts  of 
the  parties  and  other  circumstancesw 
Walter  v.  Post,  863 

8.  8o  where  it  is  proved  to  the  satisfiic- 
tion  of  the  jury  that  the  pluintiff  ac- 
tually consented  to  the  acts  for  which, 
as  trespasses,  he  claims  damages,  he 
ought  not  to  be  allowed  to  recover,  id, 

9.  And  a  consent  operates  as  a  license, 
and  a  license  is,  in  all  cases,  a  justifica- 
tion of  a  trespass.  id. 

10.  As  a  license  is  not  required  to  be  in 
writing,  it  may,  in  all  cases,  be  proved 
by  pftrul,  either  by  showing  its  exprei<8 
words,  or  by  proof  of  facts  and  cir- 
cumstances from  which  the  jury  may 
infer  its  existence.  id. 

Held,  therefore,  that  the  Judge  erred, 
U}>on  the  trial  of  this  cause,  in  refusing 
to  instruct  tiie  jury  as  requested.  **  that 
it  was  not  necessary  for  the  defendant 
to  prove  an  express  consent  of  the 
plaintiff  for  him  (the  defendant)  to 
take  down  and  remove  the  old  divi- 
sion-wall, but  that  his  consent  might 


be  inferred  from  his  acts,  and  that  if 
the  jury  believed  that  he  did  consent 
to  these  acts  of  the  defendant,  he  can- 
not recover  any  damages  therefor,* 
and  that  the  Judge  also  erred  in  chain- 
ing the  jury  that,  ''  unless  the  defend- 
ant had  proved  a  clear  and  expren 
consent  on  the  part  of  the  plamtiff 
that  the  defendant  might  remove  the 
wall,  he  was  not  precluded  from  re- 
covering any  daoiages  resulting  to  him 
therefrom."  36S 

1 1.  Held,  also,  that  the  further  instmctioii 
given  by  tlie  Judge  to  the  jury,  '*  that 
if  the  pfaintiflf  merely  submitted  to  the 
taking  down  of  the  wall  from  an  erro- 
neous opinion  that  the  defendant  had 
a  right  to  remove  it,  his  submiaaion 
would  be  no  bar  to  the  action,"  if  not 
clearly  erroneous,  waa  calculated  to 
mislead  the  jury.  id, 

12.  There  are  many  cases  in  which  such 
a  submission  to  the  acts  of  a  person 
who  is  acting  not  wilfully,  but  is  dcnng 
what  he  believes  he  has  a  right  to  do, 
would  be  justly  construed  as  an  ac- 
quiescence that  would  preclude  the 
plaintiff  from  asserting  his  own  igno- 
rance of  his  legal  rights  to  the  preju- 
dice of  a  defendant  equally  ignorant, 
and  relying  in  good  faith  upon  the  a- 
lent  submission  of  the  plaintiff  as  sane* 
tioning  his  actsw  id, 

13.  In  such  cases  it  may  be  justly  held« 
that  the  submission  of  the  plaintiff 
operates  as  a  license,  the  validity  c^ 
which  he  is  estopped  from  denying,  id. 

14.  In  an  action  to  recover  damages  for 
the  injuries  to  the  business  of  the  plain- 
tiff from  a  wrongful  act  of  the  defend- 
ant, the  loss  of  profits,  if  a  direct  con- 
sequence of  the  wrong,  may  be  indnded 
in  an  estimate  of  the  damages  that  the 
plaintiff  is  entitled  to  recover.  id. 

16.  In  an  action  against  the  indoraer  of  a 
promissory  note  his  denial,  in  a  verified 
answer,  of  a  demand  and  refusal  of 
payment,  protest  and  notice,  is  not  an 
afiidavit  within  the  meaning  of  the 
statute,  so  as  to  exclude  the  certificate 
of  a  notary  from  being  read  in  evi- 
dence.    Young  y.  CatUtt,  Ex,,        437 

16.  Where  a  witness  under  ezaminatioD 
in  chief,  suggests  no  want  of  reeoUee- 
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tion,  and  ezpreaaes  do  desire  to  refresh 
his  memory,  nor  manifests  by  his  an- 
swers any  want  of  ability  to  answer 
readily  and  fully  all  relevaDt  questions 
that  may  be  put  to  him,  the  examin- 
ing counsel  cannot  be  allowed  to  place 
in  his  hands  any  paper  or  memoran- 
dum relative  to  mcts  concerning  which 
he  has  been  called  to  testify.  437 

17.  To  permit  the  examining  counsel  to 
phice  such  a  paper  in  the  hands  of  the 
witness  under  the  circumstance  stated, 
and  in  anticipation  of  questions  that 
he  means  to  pat,  is  to  suggest  to  the 
witness  the  answers  that  are  desired, 
and  is  open  to  the  strongest  objections 
that  can  be  urged  against  the  allow- 
ance of  leading  questionsw  id. 

18.  The  certificate  of  a  notary,  stating 
that  he  had  demanded  payment  of  a 
promissory  note  of  an  assignee  of  the 
makers,  who  were  insolvent,  "  at  his 
and  their  place  of  business,"  and  that 
the  assignee  refused  such  payment,  is 
sufficient,  although  it  onuts  to  state 
that  the  makers  were  not  present 
when  such  demand  was  made.         id, 

19.  An  entry  made  by  a  public  officer, 
in  the  discharge  of  his  official  duty,  in 
a  book  which  he  is  bound  to  keep  as 
a  record  of  his  proceedings,  is  admis^ 
Bible  in  evidence  to  prove  his  perform- 
ance of  the  acts  to  which  it  relates. 
£%99eU  V.  HamUin,  512 

SO.  The  evidence  is  admissible  even 
when  the  officer  is  a  party  to  the  ac- 
tion, and  it  is  on  his  own  behalf  that 
the  proof  is  oflfered.  id 

SL  It  is  still  a  presumption  of  law  that 
the  entry  was  made  by  him  in  the 
proper  discharge  of  his  duty,  and  if 
mistake  or  fraud  is  alleged,  the  proof 
lies  upon  the  opposite  party.  id. 

See  BiLu  or  ExoBAvaB,  7,  and  Antx, 
pages  66,  71,  254,  815,  828,  487,  528, 
689,  664,  and  687. 


FIBS  INSURANCE. 

Gtoods  were  insured  in  a  store.  No.  21 
ATsnue  D,  and  during  the  running  of 

D.— VI  46 


the  policy  were  removed  to  another 
store,  known  as  No.  871  Qrand-street 
This  removal  took  place  on  the  1st  of 
February,  and  notice  thereof  was  given 
to  the  company  on  the  1st  of  March. 

By  one  of  the  clauses  of  the  policy  it  was 
provided  as  follows:  "This  insurance 
(the  risk  not  being  changed)  may  be 
continued  for  such  nirther  time  as  shall 
be  agreed  upon,  provided  the  premium 
thereof  is  paid,  and  indorsea  on  this 
policy,  or  a  receipt  given  for  the  same." 

By  the  charter  of  the  company  it  was 
provided,  *'  that  the  presiaent,  or  other 
person  appointed  by  the  board  of  di- 
rectors fur  that  purpose,  shall  be  au- 
thorized, in  the  name  and  in  behalf  of 
the  company,  to  make  contracts  of  in- 
surance with  any  person  or  persons 
against  loss  or  damage  upon  any  prop- 
erty on  which  this  company  may  law- 
fully make  insurance.  The  policies 
issued  pursuant  to  such  contract  of  in- 
surance shall  be  signed  by  the  presi- 
dent, and  countersigned  by  the  secre- 
tary of  the  company;  or  the  same  may 
be  signed  and  countersigned  by  sucn 
other  person  or  persons  as  a  majority 
of  the  directors  may  appoint  for  that 

Eurpose.  Such  policies  shall  be  bind- 
ig  and  obligatory  upon  the  company 
in  like  manner  and  force  as  if  ma.a» 
under  the  seal  of  the  company." 

A  loss  by  fire  occurred  on  the  Ist  of 
July,  1854. 

Much  testimony  was  taken  as  to  the  acts 
and  declarations  of  officers  of  the  com- 
pany, tending  to  show  acquiescence  in 
the  change  of  the  risks,  on  which  the 
jury  were  instructed  to  pasn 

On  exceptions  to  the  charge  of  the  Judge, 
held, 

1.  That,  under  the  charter  and  general 
act,  no  insurance  could  be  binding  un- 
less it  was  in  writing,  nor  unless  it  was 
signed  by  the  president  and  secretary, 
or  other  persons  designated  by  the  di- 
rectors. SpiUer  t.  Tite  BU  MarVB  In- 
mranee  Co.,  6 

2.  ffeld,  that  the  effect  of  the  removal  of 
the  goods  was  to  put  an  end  entirely 
to  the  policy.  It  did  not  cover  the 
goods  atterwards,  but  was  as  void  and 
inoperative  as  if  never  mads;  id, 

8.  Seid,  therefore,  that  to  revive  tbe 
policy  was  the  same  as  to  make  one, 
and  eonld  only  be  done  by  a  written 
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iutrament,  ezecoted  in  the  Mine  man- 
n«r  M  AH  original  instrumeot  mn»t  be. 

e 

▲  lot  of  cloth  WM  delivered  to  the  plain- 
tiift  by  the  defendant  to  be  manafae- 
tured  into  clothinj^  While  in  Uieir 
DMMtnon  it  was  deatroyed  by  fire. 
The  plaintiffs  were  insured  to  the 
amount  of  $27,60a  Their  own  stock 
exceeded  that  amount  considerably, 
and  they  recovered  the  snin  of  $27,000 
on  the  policieSb  The  goods  of  the  de- 
fendant destroyed  were  of  the  value 
of  $885.  The  policies  contained  the 
following  clanee: — "The  In- 
surance Company  doth  hereby  insure 
Stilwell  and  Montroes  against  loss  or 

damage  by  fire  to  the  amount  of  $ , 

on  their  stock  of  ready-made  clothing, 
and  other  haiardous  merchandise,  the 
property  of  the  insured,  or  held  by 
them  in  trust  or  on  cmnmission,  or  sold 
but  not  delivered,  contained  in  the 
building  No.  112  Fulton-street,  in  the 
dty  of  New  York."  The  action  was 
to  recover  the  amount  due  for  making 
and  trimming  the  cloth.  Btilwell  v. 
StaplsM,  63 

By  another  clause,  the  property  held  in 
"  trust  or  on  commission,  must  be  in- 
sured as  snch,  otherwise  the  policy 
will  not  cover  such  property."         id, 

A,  Held,  that  the  goods  of  the  defendant 
were  goods  hela  in  trust  by  the  plain- 
tiflfs  for  his  use ;  that  thev  were  cover- 
ed by  the  policy ;  that  the  phrase  em- 
braced and  designated  goods,  the 
possession  and  custody  of  which  was 
in  the  pnrty  effecting  the  insurance, 
and  the  actual  ownership  in  the  party 
(the  defendant  here)  who  had  deliver- 
ed them,  and  that  the  defendant  was 
entitled  to  off-set  his  proportion  of  the 
insurance  money  against  the  plaintiffs' 
demand  for  manufacturing  the  cloth,  id 

5.  The  words  in  the  policy  were  suffi- 
cient to  cover  the  defendant's  goods ; 
it  was  a  just  presumption  that  they 
were  used  to  protect  goods  so  utuated ; 
and  hence  the  burden  was  on  the  plain- 
tiffs, the  factors,  to  show  that  they  em- 
ployed them  in  a  restricted  sense,  as 
goods  for  which  orders  to  insure  had 
been  received.  id. 


FORMER  sun 

See  Aim,  V^g^  34  and  687,  {Htektrj^) 
and  697,  {Fulier  v.) 


FRAUDS,  STATUTE  OF. 
See  AflTB,  page  662. 

FREIGHT. 

Action  upon  a  policy  on  freight  Tlw 
cargo  was  salt  in  sacks,  and  a  1/ap 
portion  of  the  contents  was  vsiiied 
out  by  an  accident  attributable  to  tbe 
perils  of  the  sea.  The  sacks  v«n 
delivered,  some  entirely,  sod  othm 
partially  empty. 

ffeld^  that  upon  the  principles  of  Kdm 
V.  SiepkenMi,  (May  Tenn.  1856,)  tk 
freight  was  lost  to  the  ship-ovners; 
tliat  it  was  nearly  an  unWensl  nik; 
that  when  freight  could  not  be  recor- 
ered  from  the  shippers,  it  could  be  ft«n 
the  underwriters,  in  a  policy. 

The  salt  and  sugar  were  to  be  deemed 
soluble  articles  within  the  ease  re- 
ferred  to.  J)e  Wolf  v.  SUUi  Jhbid 
Hre  and  Marine  Iwl  Co.,  1^^ 

See  Ants,  page  194,  and  MAiDfilma- 
AHO,  8,  9. 
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GUARANTY. 

1.  Where  the  collection  of  a  firmvwrj 
note  is  guaranteed,  the  person  to  »lt«« 
it  is  delivered,  if  the  note  is  unpaid  li 
its  niHturity,  is  hound  to  proceed  witk 
prompt  diligence  to  enforce  ita  [»y* 
meot.  This  is  h  duty  which  he  ow«i 
to  the  guarantor. 

2.  If  he  neglect  or  violate  this  ^*^ 
Ukes  upon  himself  the  risk  of  the  e* 
lection  of  the  note,  and  diubargesUM 
guarantor. 

8.  He  violates  this  dnty  if,  ift«r  «»: 
menoing  a  suit  against  the  maker « 
the  note,  he  discontiDOfls  it,  Bad  tsce> 
from  him  a  new  note,  or  other  leeontf 
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for  its  amount,  payable  on  a  future 
day,  without  the  consent  or  knowl- 
edge of  the  guarantor. 

4b  If,  in  such  a  case,  by  an  agreement 
between  the  parties  a  poi*tion  of  the 
original  note,  when  collected,  is  to  be 
paid  over  to  the  guarantor,  the  latter 
nas  an  immediate  right  of  action  for 
the  recovery  of  this  balance,  in  the 
same  manner  as  if  it  had  been  in  fact 
collected. 

6,  A  surety  on  a  promissory  note,  whether 
as  a  guarantor  or  an  inaoi*8er,  is,  in  all 
case^,  discharged  where,  without  his 
consent  or  knowledge,  a  new  note, 
payable  on  a  future  day,  is  taken  from 
the  maker. 

6.  Although  the  taking  of  such  a  note 
may  operate,  as  between  the  parties, 
only  as  a  conditional  satisfaction,  yet, 
in  all  cases,  it  suspends  until  maturity 
the  right  of  collecting  the  original 
note,  and  is,  therefore,  in  all  cases,  an 
unwarranted  extension  of  credit,  dis- 
charging a  surety. 

7.  Where  the  promise  of  a  defendant  is 
stated  in  the  complaint  as  absolute, 
but  is  proved,  upon  the  trial,  to  have 
been  conditional;  if  it  is  also  shown 
that,  before  the  commencement  of  the 
action,  the  condition  was  fulfilled,  the 
variance,  under  a  reasonable  construc- 
tion of  sections  169  and  171  of  the 
Code,  may  be  disregarded. 

8.  At  any  rate,  when  the  evidence  show- 
ing the  variance  has  been  received 
upon  the  trial,  without  objection,  the 
referee  ought  to  disregard  it,  leaving 
to  the  court,  in  the  exercise  of  the  dis- 
cretion given  by  g  178  of  the  Code,  to 
amend  the  complaint,  by  conforming 
its  allegations  to  the  proof.  Hart  v. 
Budaon,  294 

fl.  George  R.  Hasewell  entered  into  a 
written  contract  with  the  plaintiff,  and 
the  defendant  signed  a  guaranty  writ- 
ten thereon.  The  contract  and  guar- 
anty read  thus:— 

''P«nna.Zina 

**  860  shares^  8(  B  60. 
"  New  Tork,  April  8d,  1864. 
"  I  have  purehased  of  Thea  Si  Draper 
three  hundred  and  fifty  sharea  of  the 


stock  of  the  Penna.  and  Leigh  Zinc  Ca, 
at  three  and  three-eighths  dolls,  per 
share,  payable  and  deliverable,  buyer^s 
option,  in  sixty  days,  with  Interest  at  the 
rate  of  six  per  cent  per  annum. 

"  Geo.  R.  Uasbwxlu" 
"  I  guarantee  the  within  contract. 

"  Gbo.  M.  Smow." 
Draper  v.  Snow,  662 

10.  Held,  that  neither  the  written  words 
of  the  guaranty,  nor  that  and  the  eon- 
tract  of  Hasewell  when  considered  to- 
gether, expressed  any  consideration  for 
the  guarantee ;  and  that,  therefore,  the 
latter  being  an  agreement  for  the  de- 
fault of  another  was  void.  That  an 
averment  of  extrinsic  tacts,  which,  if 
expressed  in  the  instrument,  or  fairly 
imported  by  it,  might  constitute  a  con- 
sideration, did  not  obviate  the  difficul- 
ty, id, 

11.  To  satisfy  the  statute  of  fhtnds,  a 
guaranty  oy  one  person  of  the  per- 
n>rmance  by  another  of  his  contract, 
must,  in  terms  or  by  fair  construction, 
disclose  the  actual  consideration  of  the 
guaranty,  or,  at  all  events,  a  consider- 
ation sufficient  to  make  a  contract  ob- 
ligatory at  law.  When  it  does  not 
disclose  any  consideration,  the  guaran- 
ty, as  a  contract,  is  absolutely  void,  id, 


INCORPORATION. 

Under  the  act  of  April  12,  1862,  for  the 
incorporation  of  ocean  steam  compan- 
ies, it  is  not  a  pre-requisite  that  the 
payment  of  the  ten  per  cent  should 
be  stated  in  the  certinoate  which  is  to 
be  filed.  It  is  a  matter  to  be  proven, 
when  necessary,  as  a  fact 

It  was  found,  as  a  fact  in  the  case,  that 
the  ten  per  cent  had  not  been  paid  in, 
upon  the  incorporation  of  Tlie  Mexican 
OKsean  Mall  and  Inland  Companv.  It 
was  also  found  that  the  seventb  sec- 
tion, directing  a  certificate  to  be  filed 
within  thirty  days  after  the  last  in- 
stallment had  been  paid,  had  not  been 
complied  with. 

Upon  the  testimony  in  the  cansc,  it  was 
concluded  that  the  defendant  had 
avowed  himself  to  be  a  stockholder 
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in  the  eompAoy  abote  nmosed,  had 
rcgiiUred  himielf  as  such  upoo  the 
books,  ftod  had  taken  part  in  the  man- 
agement. 

L  HMt  that  it  was  not  competent  for 
him  to  allege  against  a  creditor,  that 
the  company  had  ne?er  been  legally 
eonstitQted,  by  reason  of  the  omisaions 
or  default  above  noticed 

A  debt  was  Incurred  by  such  company  to 
the  plMntiffs,  during  the  period  that 
the  defendant  was  a  stockholder.  A 
judgment  against  the  company  was 
obtained,  and  execution  returned  un- 
MUsfied. 

8.  Hdd,  that  the  defendant  was  liable  for 
.  the  demand,  and  that  his  liability  was 
not  restricted  to  the  amount  unpaid 
upon  his  stock,  but  was,  under  the  6th 
section  of  the  act,  for  the  whole  amount 
of  the  stock  held  by  him,  for  all  debts 
contracted  until  the  certificate  has  been 
filed.    £at<m,  et  al  y.  Atpinwallt    176 


UTDOBSER, 

See  Amtb,  pages  492,  587,  and  679, 
{Mwrphy  T.) 


INEVITABLE  ACCIDENT. 
See  Ants,  page  t75. 


mJUNCnON. 
See  Ahix,  page  687. 


INSURANCK 
See  Fbi  IiiBimAaiCE  and  Mabqcs  Insub- 
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JUDGETS  CHARGE. 
See  Ahtx,  page  76. 


JIXDGMEKT. 
See  AxTB,  page  3i. 


JURISDICTION. 

1.  The  Superior  Court  of  the  city  of  Nev 
York  has  jurisdiction  of  an  actios  fori 
divorce,  by  reason  of  an  adultery  oois- 
mitted  in  this  state,  when  the  parties 
to  the  action  were  inhabitantB  of  the 
state,  and  rending  in  it  when  the  of- 
fence was  committed,  and  contiDaed 
to  reside  in  it  op  to  the  time  <A  suit 
brought,  and  the  defendant  then  resid- 
ed in  that  city.     Forre»t  v.  Fcrrat,  lOi 

2.  A  court  of  equity  has  jurisdiction  to 
order  an  instrument  in  writing  to  U 
delivered  up  and  cancelW,  npoa  the 
ground  that  it  was  either  void  in  its 
origin,  or  has  been  rendered  so  by  eab- 
sequent  events.    JPUld  v.  Molbnok,  i97 

8.  The  cases  in  which  this  jariidieticii 
may  properly  be  exercised  are  the  fol- 
lowing: 

1st  When  an  instrument  is  alleged  to  be 
void  upon  grounds  of  which  a  coort  of 

T'ty  alone  had  cognizance, 
hen  the  instrument,  if  uncsneelled, 
would  throw  a  cloud  upon  the  plsis- 
tiff's  title  to  such  estate: 

8d.  When  the  instrument  is  negotiable 
in  its  character,  as  a  bill  of  ezehsiigs 
or  promissory  note ;  and,  lastly, 

4th.  When  the  plaintiff  cUims  to  btve 
a  defence  to  the  instrument,  vslid  is 
law,  but  which  he  is  in  danger  of  k» 
ing  if  the  adverse  party  is  saffered  to 
delay  the  prosecution  of  his  claim,  id. 

4.  These  cases,  although  differing  in  ther 
circumstances,  rest  substantially  oo  the 
same  principle,  namely,  that  if  the  re- 
lief sought  be  denied,  the  plaiotiff  vill 
sustain  a  present,  or  be  exposed  to  the 
hazard  of  a  future,  injury  and  Ion. 
Hence,  the  relief  prayed  for  will  be 
denied  when  it  is  certain  that  the  piais- 
tiff  will  sustain  no  such  loss^  and  be  ex- 
posed to  no  such  hazard  if  the  inetro- 
ment  is  suffered  to  remain  in  the  haodi 
of  the  adverse  party.  id. 

6.  Thn8,the  relief  will  not  be  granted  whes 
the  instrument  of  which  the  sorreoder 
and  cancellation  are  claimed,  U  on  its 
fisce  plainly  illegal  and  vmd ;  nor  whes 


INDEX. 


726 


it  ia  8  deed  which,  frum  its  nature  and 
C0Dt«Dtft,  can  throw  no  cloud  upon  the 
plaintiff's  title,  nor  when  a  negotiable 
instrument  is  merged  in  a  judgment. 

Id  all  these  cases  the  relief  is  denied  upon 
the  single  ground  that  its  denial  can 
work  DO  actual  prejudice  to  the  plain- 
tiff. 

If  the  mere  possibility  that  a  void  instru- 
ment may  be  used  for  vexatious  pur- 
poses wus  a  suflicient  reason  for  order- 
ing it  to  be  delivered  up  and  cancelled, 
the  relief  ought  to  have  been  granted 
in  every  case  in  which  it  has  been  de- 
nied, for  in  all  this  possibility  existed. 

697 

6.  Held^  in  the  case  before  the  court,  that 
as  the  facts  upon  which,  as  a  condition 
precedent,  the  validity  of  the  contract 
held  by  the  defendant  depended,  had 
never  occurred,  the  plaintiff  was  in  no 
more  danger  of  a  recovery  against  him 
upon  the  contract  than  had  it  been  on 
its  &ce  illegal  and  void.  id 

7.  Heldy  therefore,  that  the  plaintiff  was 
not  entitled  to  demand  that  the  con- 
tract should  be  given  up,  and  that  the 
demurrer  to  the  complaint  was  well 
taken.  td 

See  Aim,  pages  682,  684,  and  685, 
(Hopkina  v.)  and  687,  (DreMer  v.) 


JURY. 
See  Bills  or  Ezohangs,  8,  and  Ants,  809. 


LANDLORD  AND  TENANT. 

1.  "Ordinary  and  yearly  taxes,"  stipu- 
lated in  a  lease  to  be  paid  by  the  ten- 
ant, do  not  constitute  in  law  any  por- 
tion of  the  "rent"  reserved  by  such 
leasei 

2.  Where  a  lease,  executed  in  1848,  six 
years  before  the  establishment  of  the 
*•  CrotoD  Department"  under  the  croton 
water  acts,  but  after  the  passage  of  the 
act  for  supplying  the  city  of  New  York 
with  pare  and  wholesome  waterX1884|) 


contained  a  provision,  that  the  leiaoe 
should  pay  "  the  ordinary  and  yearly 
taxes,"  neldf  that  the  annual  water  rent 
charged  on  the  premises,  according  to 
the  rates  established  by  the  Croton  De- 
partment, is  within  the  meaning  of  the 
covenant  properly  to  be  eoondered  as 
embraced  within  that  description  of 
"taxea." 

8.  On  a  breach  of  the  ooyenant  for  the 
payment  of  rent,  in  a  lease  containing 
tlie  usual  clause  of  re-entry,  or  the  non- 
performance by  the  lessee  of  the  eove« 
nant  on  his  part,  the  lessee  does  not 
become  a  tenant  by  sufferance  or  at 
will;  he  continues  tenant  unaer  the 
provisions  of  the  lease,  subject  to  the 
exercise  of  the  right  of  re-entry  by  the 
landlord.  Such  right  is  asserted  by 
the  commencement  of  the  action  to  re- 
cover the  possession  without  aotaal  en- 
try, and  without  previous  notice  to  the 
tenant  to  quit,  and  where  the  covenant 
broken  is  tnat  for  the  poyraent  of"  tax- 
es," the  right  of  action  is  perfect  with- 
out a  previous  demand  of  the  tenant  of 
the  payment  of  such  taxes,  or  of  the 
repayment  to  himself  if  he  has  paid 
them  for  his  tenant 

4.  The  provisions  of  8  8  of  the  aot  of  IStli 
May,  1846,  entitled  "  An  act  to  abolish 
distress  for  rent,  and  for  other  puis 
poses,"  providing  for  fifteen  days^  no- 
tice to  the  tenant  before  making  r^ 
entry,  do  not  apply  where  the  right 
of  re-entry  arises  on  the  breach  of  any 
other  covenant  than  that  for  the  pay- 
ment of  "  rent" 

6.  The  clause  of  re-entry,  as  applicable 
to  the  covenants  for  the  payment  of 
rent  or  taxes,  or  any  other  sum  certain, 
is  in  equity  treated  as  a  security  for  the 
payment  of  money,  and  precise  com- 
pensation can  be  made  for  the  breach 
of  it,  and  in  such  case,  the  court  will, 
in  the  exercise  of  its  equitable  powers, 
relieve  from  a  forfeiture,  even  after 
judgment  in  the  action  of  ejectment,  on 
sucn  terms  as  may  be  just 

6.  A  motion  for  leave  to  file  a  supple- 
mental answer,  setting  up  new  matter, 
for  the  purpose  of  equitaole  relief,  can- 
not property  be  made  at  the  trial  Such 
motion  mnst  be  made  on  notice,  or  or- 
der to  show  cause.   Oanaarv.Hiumak^ 

MS 
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i.  Wh«n  a  pUintiff  becomes  the  grantee 
and  owner  of  premisee,  at  the  time  oe- 
enpied  by  the  defendants,  under  an  un- 
sealed and  unexpired  lease,  at  a  speci- 
fied sum  per  annum,  and  becomes  such 
owner,  and  an  assignee  of  such  lease, 
with  the  assent  of  such  tenants,  and 
they  continue  to  occupy  the  premises 
after  notice  of  such  facts,  and  that  the 
plaintiff  is  their  landlord,  and  without 
objection,  the  plaintiff  can  recover  for 
suDsequentlv  accruing  rent,  on  a  com- 
plaint which  merely  states  that  he  is 
owner  of  the  premises,  and  that  the 
defendants  occupied  them  at  their  re- 
quest and  by  his  permiasion,  and  that 
Uie  use  of  them  is  worth  $284.14.  But 
ho  can  only  recover  at  the  rate  speci- 
fied in  the  lease  under  which  the  de- 
fendants entered.  And  they  cannot  set- 
off against  rent  accruing  subsequent  to 
their  assent  to  occupy,  as  tenants  of 
the  plaintiff,  a  debt  due  to  them  prior 
thereto,  from  their  lessor.  Feckham 
T.  Zeory,  494 

•.  It  is  not  error  to  admit,  after  a  plain- 
tiff has  rested  and  the  defendant  has 
entered  on  his  defence,  proof  of  a  cause 
of  action,  in  support  of  which  no  evi- 
dence had  been  given  when  the  plain- 
tiff rested,  when  the  defendant  is  not 
thereby  prejudiced  in  establishing  any 
defence  he  may  have  thereto.  ml 

9.  The  defendants^  having  assented  to  oc- 
cupy, as  tenants  of  the  plaintiff,  after 
notice  to  them  that  he  was  the  assignee 
of  the  lease  under  which  they  were  oc- 
cupying, they  cannot  litigate  the  ques- 
tion whether  the  lease  was  assigned  to 
the  plaintiff  with  intent  to  defraud  the 
cremton  of  their  lessor.  A  creditor  at 
large  is  not  in  a  position  to  litigate 
that  question.  id. 


LEX  LOCL 


T.llirrHi>  FARTNEBSHIP. 
See  Ajitb,  page  649. 


See  Aim,  page  84. 


LIBEL. 
See  Ann,  page  688. 


LIEN. 
See  Aim,  pages  208  and  674 


MARINE  INSURAKCR 

A  marine  policy  contained  the  foUowiig 
clause :  '*  In  case  of  a  partial  losi  by 
sea — damage  to  dry  goods,  cntlery,  or 
other  hardware,  the  loss  shall  besaeo^- 
tained  by  a  separation  and  sile  of  s 
portion  only  of  the  contents  d  tlie 
packages  so  damaged,  and  not  other 
wise."  Upon  a  Toes  occurring,  thi 
agent  of  tne  company  instroetoii  to 
auctioneer  to  sell  tne  goods,  which  wit 
not  objected  to  by  the  assured.  Thst 
agent  was  empowered  to  act  io  the 
separation  and  in  giving  such  cotMent 
to  an  auctioneer.  Upon  the  frilnre  of 
the  latter, 

1.  ffeld,  that  the  loss,  by  resson  of  thi 
&ilure  of  a  mutual  agent,  ihould  Bdt 
fall  on  the  company. 

2.  Held,  that  the  inquiry  was^  pordj, 
whether  the  company  had  smmsd 
poasession  and  control  of  the  goodie 

3.  Held,  also,  thst  the  agent,  sforenii 
was  not  anthorized,  by  resson  of  bii 
authority,  to  concur  in  messoiei  fir 
the  separation,  to  take  snch  eontroL 

4.  Held,  that  express  authority,  or  eos- 
tinned  recognized  acts  of  the  suat  t»r 
ture,  were  necessary.  JeUinghmar. 
The  New  York  In*.  Co.,  1 

6.  The  cost  of  repairing  a  vessel  diasbled 
by  the  perils  of  the  sea  most  exceed  ft 
moiety  of  her  value  in  the  policy, 
making  the  usual  deduction  <»  om> 
third  new  for  old,  to  warrsnt  s  reeor- 
cry  for  a  constructive  total  Iosbl  M 
Ur  V.  New  York  Ine.  Go.,  «« 

6.  In  the  fint  case,  the  vessel  ▼»  ^ 
ned  at  $16,000  in  the  policy,  and  tbs 
jury  found  that  the  whole  cost  of  re 
pain  would  have  been  $11000,  thoi» 
(making  the  usual  dedoetioD,)  \»^^ 
$8000  as  the  actual  cost  for  vhieh 
alone  the  insnrera  could  be  lisbk 
EM,  therefore,  that  it  wm  only ftp"^ 
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tial  loes  that  the  plaiotifib  were  enti- 
tled to  recover.  282 

V.  Id  an  eating te  of  the  cost  of  repairs, 
in  order  to  determine  whether  there 
was  a  constructive  total  loss  justifying 
an  abandonment,  surveyors'  fees  and 
general  average  losses  are  not  to  be 
included.  id, 

8.  Belt!,  in  the  second  case,  in  which  the 
policy  was  upon  freight,  that  as  there 
was  not  a  constructive  total  loss  of  the 
vessel,  and  the  cargo  had  been  deliv- 
ered, there  had  been  no  loes  of  freight 
for  which  the  defendants  could  be 
liable.  id. 

9.  Even  where  there  has  been  a  con- 
structive total  loss  of  the  vessel,  yet, 
if  before  an  abandonment  for  that 
cause,  the  cargo  has  arrived  and  been 
delivered  at  its  ()orts  of  destination,  no 
lose  of  freight  is  recoverable.  The 
freight,  in  such  a  case,  belongs  to  the 
assured,  and  the  loss  is  his  if  he  fail  to 
collect  it  id 

10.  The  policy  of  insurance  on  which 
this  action  was  founded,  contained  a 
warranty  that  the  vessel  insured  should 
not  use  any  foreign  port  or  ports  in  the 
Gulf  of  Mexico,  out  by  a  memoran- 
danaft;erwardsindorse<I  on  the  policy, 
the  vessel  was  permitted  to  use  the 
port  of  Laguna  for  one  voyage.  She 
sailed  on  the  voyage  thus  permitted, 
but  on  her  arrival  at  Laguna  was  not 
permitted  to  enter  and  land  cargo  un- 
til she  had  made  an  entry  at  some 
-neighboring  port  in  Mexico.  She  then 
proceeded  to  Sisal  a  port  in  the  Qulf 
of  Mexico,  about  seventy  leagues  dis- 
tant from  Laguna,  and  after  her  arrival 
there,  was  driven  ashore  in  a  storm 
and  totally  lost  BUveiu  v.  Commercial 
Mutual  In»,  Co.,  694 

11.  Held,  that  the  voyage  from  Laguna 
to  Sisal,  whether  the  custom  regula- 
tions that  prevented  an  entry  at  lAgu- 
na  were  or  were  not  known  at  its  com- 
mencement, was  not  protected  by  the 
memorandum  on  the  policy,  and  was 
therefore  a  plain  breach  of  the  war- 
ranty in  the  policy  itself,  by  which 
the  defendanta  were  discharged  from 
tbeluesw  id. 

Bee  Ann*  I^g^  191» 


MORTGAGE  OF  PERSONAL  PROP- 
ERTY. 

1.  The  law  is  now  settled,  that  where 
a  mort-giige  of  chattels  is  presumed  to 
be  fraudulent  on  the  ground  that  it 
was  not  followed  by  an  immediate 
change  of  possession,  an  inquiry  into 
the  reasons,  motives,  or  causes  for  not 
changing  the  possession  is  irrelevant^ 
so  far  as  it  is  designed  to  raise  any  dis- 
tinct question  for  the  determination  of 
the  court  or  jury. 

2.  The  true  and  sole  inquiry  is,  whether 
the  presumption  of  fraud  is  repelled 
by  evidence  that  the  mortgage  wai 
made  "  in  good  faith,  and  without  any 
intent  to  defraud  creditors  and  pius 
cbasenr 

8.  This  is  a  question  which,  when  It  d^ 
pends  upon  extrinsic  proof,  belongs  to 
a  jury  alone  to  determine. 

4.  The  ferdict  of  a  jury  in  fkvor  of  the 
validity  of  the  transaction,  if  founded 
on  pertinent  evidence,  is  conclusive, 
and  so  also  is  the  finding  of  a  Judge 
where  the  cause  is  properly  tried  by  a 
Judge  without  a  jury. 

6.  A  mortgage  given  by  a  partner  on  his 
separate  property,  in  wnieh  a  prefer- 
ence is  given  to  a  partnership  creditor, 
is  not  for  that  reason  frauoulent  and 
void  as  against  the  separate  creditors 
of  the  mortgagor,  although  in  some 
cases  the  preference  may  be  declared 
void  at  the  instance  of  such  creditors^ 
upon  a  complaint  filed  on  their  behalf 
as  a  elasBL 

6.  A  mortgage  of  personal  chattels  in  all 
cases  vests  the  legal  title  in  the  mort- 
gagee, when  by  its  terms  or  its  legal 
construction  he  has  an  immediate  right 
to  the  possession. 

7.  In  all  such  cases,  the  mortgagee  is,  in 
judgment  of  law,  the  absolute  owner 
of  the  property,  and  the  mortgagor 
has  no  interest  whatever  that  can  be 
made  the  subject  of  a  levy  and  sale 
under  an  execution. 

8.  This  is  true  if  the  mortgage  is  other- 
wise valid,  even  when  the  mortgagor 
is  permitted  to  remain  in  possesion, 
for  in  judgment  of  laW|  he  is  in 
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don  merely  by  the  sufferance,  and  aa 
the  t>ailee  of  the  mortgagee. 

9.  The  provision  of  Che  Code  which  re- 
qnirea  a  Judge  by  whom  a  cause  is 
tried  without  a  jury,  to  file  his  decision 
io  writing  within  twenty  days  after 
the  trial  is  simply  directory,  and  its 
non-obeervance  furuishes  no  ground 
for  the  reversal  of  his  judgment  A.  T. 
Stevart  db  C<k  v.  SlcUer,  Towntend, 
eial,  83 

10.  When  it  appears  upon  the  face  of  a 
chattel  mortgage  that  the  mortgagor 
is  to  retain  the  possession  and  make 
sales  of  the  goods  mortgaged,  the 
mortgage  is  absolutely  void,  and  no 
question  in  relation  to  it  is  to  be  sub- 
mitted to  the  jury  upon  a  trial.  But 
where  the  mortgage  contains  no  such 
provision,  the  fact  that  the  mortgagor, 
for  a  time  retained  the  possesnon,  and 
during  this  period  made  sales,  is  not 
conclusive,  but  is  one  of  those  that  are 
to  be  considered  by  the  jury  in  deter- 
mining  the  question  of  actual  fraud. 
WUiitUm  V.  Jofus,  504 

11.  A  creditor  who  seeks  to  impeach  a 
chattel  mortgage  upon  the  ground  of 
the  continuance  in  possession  of  the 
mortgagor,  is  bound  to  show  that  he 
was  a  creditor  during  the  time  that 
this  possession  continued.  id. 

See  Amtb,  page  322. 


MORTGAGE  OF  REAL  ESTATE. 
See  Ann,  pages  83  and  822. 


MUNICIPAL  CORPORATIONa 

1.  The  corporation  of  the  city  of  New 
York  have  full  authority,  under  their 
charter,  to  establish  public  markets 
and  market-places  in  any  location 
where,  in  their  judgment,  the  interests 
or  convenience  of  the  public  will  be 
promoted  by  the  measure. 

2.  The  owners  of  houses  and  lots  npon  a 
market-place  hold  in  subordination  to 
the  right  and  duty  of  the  corporation, 
to  do  whatever  is  necessary  for  Uie 
maintenanee  of  the  market. 


8.  Such  owners  most,  therefore,  mbimt 
to  whatever  inconveniencee  and  leases 
may  result  to  them  from  a  just  exer- 
cise by  the  corporation  of  its  powers 
and  authority. 

4.  When  the  rebuilding  or  repairing  a 
market  requires  a  temporary  obatrue- 
tion  in  the  street  or  passaee  in  the 
market-place,  the  public  and  adjacent 
owners  must  submit  to  the  inconve- 
nience in  consideration  of  the  para- 
mount interests  of  the  public,  for 
whose  use  public  markets  are  estab- 
lished and  maintained. 

6.  An  adjacent  owner  may  be  entitled  to 
maintain  an  action  for  damages  against 
the  corporation,  where  the  ob6tmetion» 
taking  into  view  the  nature  of  the 
work  to  be  done,  and  the  necessity  of 
providing  in  the  market-place  suitable 
accommodations  for  those  having  the 
right  of  selling  provisions  in  the  mar^ 
ket,  is  unnecessary  and  unreasonable, 
or  when  it  creates  a  nuiaanee  mors 
noxious  and  offensive  than  is  ordinari- 
ly incident  to  a  market-place  when 
kept  in  proper  order  and  condition  for 
market  purposes,  or  when  the  obstruc- 
tion is  continued  beyond  a  reasonable 
time;  but  whether,  upon  all  or  any  of 
these  (grounds,  the  plaintiff,  in  such  an 
action,  is  entitled  to  recover,  is  a  ques- 
tion of  fact  for  the  determination  of 
the  jury. 

6.  Held,  that  upon  the  trial,  these  ques- 
tions, upon  the  evidence  that  had  been 
given,  ought  to  have  been  submitted 
to  the  jury,  and  that  the  Judge  erred 
in  giving  to  the  jury  a  pei*emptory  di- 
rection to  render  a  verdict  for  the 
plaintiff  for  the  damages  claimed. 

7.  Upon  the  trial,  evidence  was  admitted 
to  show  the  amount  of  the  loes  aoa- 
tained  by  the  plaintiff  in  his  business^ 
as  the  keeper  of  a  refectory,  by  prov- 
ing the  actual  diminution  of  his  re- 
ceipts, and  the  increase  of  his  expenses, 
during  the  continuance  of  an  obetmc- 
tion  created,  by  authority  of  the  de- 
fendants, in  the  street  in  front  of  hia 
dwelling,  and  by  connecting  tho  loss 
thus  resulting  with  the  obstruction,  aa 
its  necesaary  or  probable  cause,  and  the 
Judge  instructed  the  jury  that  tha 
plaintiff  was  entitled  to  recover  aa 
part  of  his  damagd  tlie  loas  that 
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pTOTed,  and  vas  oot  bound  or  limited 
to  show  what  particular  persons  had 
withdrawn  their  custom  from  the  plain- 
tiff in  consequence  of  the  existence  and 
eontinuanoe  of  the  obstruction. 

8.  Held^  that  had  the  pkintiff  made  out 
his  title  to  recover  at  all,  the  evidence 
in  question  was  properly  admitted,  and 
the  instruction  given  to  the  jury  en- 
tirely correct,  the  case  belonging  to  a 
class  in  which  the  loss  of  profits  is  a 
proper  measure  of  damages,  and  the 
eviaence  directly  tending  to  show  the 
extent  of  such  Iossl  St,  John  v.  May<^f 
etc,  of  New  York,  815 

9.  The  proviflions  in  the  ordinance  of  the 
corporation,  organiang  the  street  com- 
missioner's department  are  entirely 
consistent  with  those  of  the  act  of  the 
legislature,  entitled  "  An  act  to  amend 
the  charter  of  the  city  of  New  York, 
passed  April  2d,  1849."  Altemus  v. 
Mayor,  etc.,  of  New  York,  446 

10.  Nor  are  any  of  those  provisions  re- 
pealed by  the  act  further  to  amend  the 
charter  of  the  city,  passed  April  12th, 
1868.  id 

11.  No  contract  for  a  sum  exceeding  $600 
can  be  made  by  the  street  commissioner 
for  the  performance  of  work  in  his  de- 
partment, although  such  contract  may 
have  been  previously  awarded  by  him 
to  the  lowest  bidder,  until  a  specific 
appropriation  of  a  definite  sum  for  the 
performance  of  the  work  shall  have 
been  made  by  the  common  council,  id 

12.  Whether  such  appropriation  shall  or 
shall  not  be  made,  rests  entirely  in  the 
discretion  of  the  common  council ;  and 
until  it  is  made,  there  is  no  contract 
which  a  court,  either  of  law  or  equity, 
can  enforce.  uL 

18.  It  seems  that  the  street  commissioner 
is  not  in  such  a  sense  an  officer  or  agent 
of  the  corporation  as  to  render  the 
corporation  liable  to  an  action  for  his 
Defect  or  refusal  to  perform  a  duty 
imposed  on  him  by  an  act  of  the  legis- 
lature, id, 


If. 


NEGLIGENCE. 


See  Aim,  p«kgcs  226,  882,  and  688. 


NEW  TRIAL. 
See  Aim,  page  882. 


NONSUIT. 
See  Amtb,  page  882. 


O. 


ORDINARY  CARE. 
See  Ann,  page  688. 


P. 


PARTIESl 


See  Pbacticv,  and  Ante,  pages  48,  68, 
182,  208,  882,  and  587. 


PARTNERSHIP. 
See  Agrbeboezit,  7,  and  Amtk,  page  84. 


PARTY-WAUA 

1.  Where  the  owner  of  two  adjoining 
lots  of  ground  erects  a  building  upon 
each  with  a  partition-wall  extending 
partly  on  eacn  lot,  used  as  a  support 
to  each  building,  and  necessary  to  such 
support,  and  thereafter  he,  or  his  rep- 
resentatives, conveys  the  houses  and 
lots  separately  to  different  persons, 
each  purchaser  acquires  an  easement, 
for  the  support  of  tne  house  conveyed 
to  him,  in  so  much  of  the  party-wall 
as  stands  upon  the  other  lot    JSno  v. 
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5.  Neither  purchaser  can  lawfully  re- 
move or  interfere  with  such  party- 
wall,  without  the  conBent  of  the  '>ther» 
■o  aa  to  injure  the  other's  building.  If 
he  do  ao,  though  for  the  purpose  of 
making  improvementa  within  the  lim- 
its of  his  own  lot,  he  is  liable  for  such 
injury.  17 

8.  No  degree  of  eare  or  diligence  in  the 
performance  of  the  work  will  relieve 
nim  from  liability,  if  injury  to  the 
other  in  fiict  is  caused  by  making  such 
improvements.  The  party  makes  them 
at  nis  peril  id 

4.  Nor  oan  he  protect  himself  by  making 
a  coptract  for  the  work,  with  a  third 
person  exercising  an  independent  em- 
ploy ment  The  act  done  is  a  trespass, 
ana  being  done  by  the  express  direc- 
tion of  the  party,  both  he  and  his  con- 
tractor are  liable  for  the  oonsequencesw 

id. 

6,  If  the  injured  building  be  in  the  pos- 
session of  a  tenant  for  a  term  of  y 'wrs, 
the  owner  can  only  recover  for  the  in- 
jury to  the  building  itself,  and  not  for 
the  interruption  or  interference  with 
the  possession,  or  use  and  enjoyment 
thereot  id. 

6.  For  such  injury  to  the  building  the 
owner  may  recover,  notwithstanding 
his  lease  to  his  tenant  contains  a  cove- 
nant binding  the  tenant  to  make  all 
alterations  and  repairs  during  the 
term.  id 


PENSIONS    AND   PENSION- 
STATUTEa 

1.  By  the  true  construction  of  the  Act 
of  July  29,  1848,  and  of  other  Acta  of 
Congress,  a  widow  to  whom  a  pension 
has  been  granted  for  the  services  of 
her  husband,  cannot  pledge  the  certi- 
ficate, by  anticipation,  to  an  agent  em- 
ployed to  obtain  the  pension,  to  secure 
to  (iim  a  oompensation  for  his  services. 

2.  Such  a  pledge,  no  matter  to  whom 
made,  or  for  what  purpose,  is  wholly 
void. 

8.  Hence,  if  the  agent  refuse  to  deliver 
the  certificate,  upon  request,  he  is  lia- 
ble in  an  action  ibr  the  reeoyery  of  its 


value  or  of  damagea  resulting  from  its 
detention.  Fayne  y.  WpodkuU  S  Ridg- 
way,  169 


PLEADING. 

1.  oxhieallt. 

2.  Complaint. 

8.    ASISWKB. 

4.  COUMTKR-CLADC 

5.  DXMUXRXB. 


1.  Pleading  GentraUg. 

1.  An  answer  which  specifying  all  the 
material  allegations  in  the  eomplaint 
denies  them  conjunctively,  is  not  a 
genera]  or  specific  denial  within  the 
meaning  of  the  Code.  A  denial  that 
all  the  allegations  so  connected  as  a 
whole  are  true,  is  not  a  denial  of  Uie 
truth  of  each  separately  considered, 
and  is  entirely  consbtent  with  an  ad- 
mission that  some  one  or  more  of  them 
is  or  may  be  trne^  Y<mng  v.  Cailetlt 
Ex,,  487 

2.  In  an  action  against  the  drawer  of 
a  bill  of  exchange,  payable  a  certain 
number  of  days  after  sight,  an  aver- 
ment, in  the  cuinnlaint,  that  the  drawee 
accepted  the  bill,  is  equivalent  to  an 
averment  that  the  bill  was  presented  to 
him  for  acceptance,  and  that  he  had 
sight  thereof  when  he  accepted  it^  But 
an  averment  in  the  complaint,  that  the 
bill  was  "  duly  presentea  for  payment," 
and  "  payment  duly  demanded^**  is  not 
sufficient,  within  the  rules  of  pleading 
established  by  the  Code.  The  allega- 
tion that  a  bill  was  presented  for  pay- 
ment, and  payment  demanded,  is  an 
allegation  of  mots;  but  whether  tbsie 
acts  were  so  performed  as  to  render 
them  valid  and  binding  is  a  question 
of  law,  to  be  determined  by  the  court, 
and  which  cannot  be  withdrawn  from 
its  decision  by  the  averment  that  they 
were  "  duly  performed."  Oraktm  v. 
Maekado,  514 

3.  To  enable  the  court  to  determbe 
the  question,  the  facts  from  which  the 
conclusion  of  law  is  to  be  drawn,  and 
which  the  plaintiff  will  be  bound  to 

{)rove  upon  the  trial,  must  be  distinct* 
y  alleged  in  the  eomplaint    The  al« 
legation  that  the  bill  was  presented  for 
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payment,  and  payment "  duly  demand- 
ed/' omitB  material  facts,  the  evidence 
of  which  the  court  has  no  right  to  im- 
ply; namely,  that  the  bill  was  pre- 
sented to  the  drawer,  and  payment  de- 
manded from  him.  514 

4.  So,  where  facts  are  relied  on  as  sufB- 
dent,  in  law,  to  excuse  such  a  personal 
presentment  and  demand,  they  should 
be  set  forth  in  the  complaint,  to  enable 
the  court  to  judge  of  tne  sufficiency  of 
the  excuse.  id 

6,  The  allegations  that  a  presentment 
was  "  duly  made,''  and  payment "  duly 
demandea,"  are  not  warranted  by  the 

Srovisions  in  §  162  of  the  Code,  which 
eclares  that  in  pleading  the  perform- 
ance of  certain  acts  as  conditions  pre- 
cedent, a  general  averment  in  the  com- 
plaint, that  all  these  acts  were  duly 
performed,  on  the  part  of  the  person  so 
pleading,  shall  be  deemed  sufficient. 
In  the  opinion  of  this  court  §  162  has 
no  application  to  averments  m  a  com- 
plaint necessary  to  charge  the  drawer 
of  a  bill  of  exchange ;  but  is  applicable 
only  to  conditions  precedent  expressed 
in  a  contract,  and  which,  by  ito  terms, 
are  to  be  performed  by  a  party  to  the 
contract,  who  is  also  a  party  to  the  ac- 
tion, and  the  performance  of  each  of 
which  conditions  by  himself,  but  for 
this  section  he  would  have  been  re- 
quired to  state  in  his  complaint  or  an- 
swer, id. 

6.  Although  presentment  of  a  bill  of  ex- 
change to  tne  drawer,  a  proper  demand 
of  payment,  and  its  refusal,  and  timely 
notice  of  such  demand  and  refusal  are 
conditions  precedent  to  the  liability  of 
the  drawer,  yet  they  are  not  conditions 
to  be  performed  by  him,  nor  expressed 
in  the  contract  to  which  he  is  a  party, 
and  therefore,  are  not  conditions  of  the 
character  of  those  to  which  §  162,  by 
its  very  terms,  alone  refera  When  it 
is  sought  to  charge  the  drawer  of  the 
bill,  an  allegation  in  the  complaint  that 
it  was  duly  protested  for  non-payment, 
is  not  equivalent  to  averments  that  it 
was  presented  for  payment  to  the  ac- 
ceptor, and  that  payment  was  demand- 
ed from,  and  refused  by  him.  id 

7.  Although,  in  a  notice  given  by  a  no- 
tary to  the  indorser  of  a  promissory 
Botei  or  tba  aooeptor  of  a  bill  of  «x« 


change,  a  statement  that  the  note  or 
bill,  at  its  maturity,  was  protested  for 
non-payment,  is  deemed  a  sufficient 
notice  of  a  demand  and  refusal  of 
payment,  the  asseilion  that  the  same 
words,  as  an  averment  in  a  pleading, 
must  receive  the  same  construction, 
rests  upon  no  principle,  and  upon  no 
sufficient  authority.  614 

8.  It  is  an  error  to  suppose  that  any  snch 
rule  of  construction  was  laid  down,  ex- 
pressly or  impliedly,  as  a  rule  of  plead- 
ing, by  the  Court  of  Appeals,  in  Cod- 
dingttm  v.  Davui  (1  Comstock,  182),  id 

9.  It  was  upon  the  grounds  above  stated 
that  the  court  placed  its  decision,  in 
which  all  the  tiudges  concurred;  but 
it  was  also  held,  by  Woodruff,  J.,  that 
the  complaint  was  fatally  defective  in 
not  stating  at  what  time  the  bill  in  suit 
was  presented  to  the  drawer,  nor  when 
he  had  sight  thereof,  nor  when  he  ac- 
cepted it. 

10.  He  held  that  the  want  of  these  aver- 
ments, admitting  the  truth  of  all  the 
allegations  in  the  complaint,  rendered 
it  impossible  for  the  court  to  say  that 
pavment  of  the  bill  was  demanaed,  or 
rejfused,  on  the  day  when,  by  law,  such 
payment  was  demandable.  id 

11.  In  an  action  to  recover  the  possession 
of  real  estate,  a  complaint  which  states 
that,  on  the  day  named,  a  person,  whose 
name  is  given,  was  in  possession  and 
seized  thereof  in  his  own  right  in  fee, 
and  died  so  seized  and  possessed ;  that 
the  plaintiiTs  are  his  only  heirs  at  law, 
and,  as  such,  are  seized  in  fee  and  enti- 
tled to  the  possession ;  that  the  defend- 
ant is  wrongfully  in  possession,  claim- 
ing title,  and  refuses  to  give  up  posses- 
sion, though  requested  so  to  do,  states 
facts  constituting  a  cause  of  action. 
Oanier  v.  Manhattan  Building  Awceia- 
tion,  589 

12.  The  defendants,  by  their  answer,  and 
by  the  evidence  given  at  the  trial, 
claiming  a  right  to  the  possession  un- 
der an  unexpired  lease,  executed  by 
the  plaintiffs'  ancestor,  in  his  life-time, 
hM,  that  it  was  competent  for  the 
plaintiff  to  prove  in  reply  any  facta 
which  put  an  end  to  the  lease,  or  gave 
a  right  to  the  plaintiffs  to  require  the 
potBeesioa  to  b«  given  np  to  toem»and 
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the  defandantf 
fuL 


ion  to  he  wrong- 
644 


18.  In  an  action  upon  a  prominory  note, 
which  is  set  fortti  in  the  eomplaint,  the 
word  "  tigned*  prefixed  to  the  eigna- 
tnre  of  the  maker,  is  a  sufficient  aver- 
ment tliat  the  note  was  made  by  him, 
and  the  word  "  indorsed"  prefixed  to 
the  signature  of  the  payee  is  a  suffi- 
cient averment  of  his  indorsement 
Where  the  action  is  against  an  indi- 
Tidoal  as  the  maker  of  the  note,  and  it 
is  rigned  in  Uie  name  of  a  partnership, 
and  there  is  no  averment  that  it  was 
io  signed  by  the  defendant,  the  com- 
plaint is  bad  upon  demurrer,  as  not 
showing  upon  iis  face  an  individual 
Uability.    Friee  v.  MeOlaw,  644 

14.  As  against  an  indorser,  an  averment 
in  the  complaint  that  the  note  was 
"protested  for  non-payment,"  is  not 
equivalent  to  an  averment  that  the 
note  was  presented  to  the  maker  and 
payment  refused ;  since  a  protest  may, 
in  fact,  have  been  made,  and  vet  the 
note  not  have  been  presented  for  pay- 
ment to  the  maker.  The  complaint^ 
therefore,  as  not  showing  the  facts  ne- 
cessary to  be  proved  to  charge  an  in- 
dorser, is  bad  upon  demurrer.  id. 

16.  Although  a  defendant  whose  answer 
is  demurred  to,  may,  as  a  general  rule, 
assail  the  complaint  as  not  contaiaiog 
fiiets  sufficient  to  constitute  a  cause  of 
action,  it  is  doubtful,  whether  the  rule 
applies  where  the  demurrer  is  merely 
to  a  counter-claim,  which,  although 
contained  in  the  answer,  forms  no  part 
of  the  defence  that  the  answer  sets  up. 
Graham  v.  Jhmigan,  629 

16.  Where  a  tenant  in  dower,  to  whom, 
as  such,  certain  apartments  in  a  dwell- 
ing-house have  been  assigned,  has  been 
compelled  for  tiie  protection  of  her  life 
estate,  to  pay  the  taxes  on  the  whole 
building,  she  is  entitled  to  recover 
against  the  tenant  occupying  the  rest 
of  the  house  such  an  amount  of  the 
taxes  so  paid  as  may  be  justly  appor- 
tioned to  that  part  of  the  builaing 
that  such  tenant  occupies.  id. 

17.  There  is  no  force  in  the  objection, 
that  there  is  no  contract  by  the  defend- 
ant to  pay  the  sum  demanded.  The 
Uw  implies  a  contract  by  the  defend- 


ant to  repay  hia  lost  proportkn  of  the 
taxes»  as  so  maen  money  paid  for  bit 
use.  <29 

18.  The  court  held  the  oouDter-dsiBi  to 
be  bad,  for  reasons  applicable  oalv  W 
the  special  circamstances  of  the  esse. 

id 

19.  On  demurrer  to  a  complaint  jasDie- 
tion  for  libel,  containing  the  STemeet 
authorized  by  section  164  of  tbeCcde, 
tliat  the  words  complained  of  vere 
published  **  concerning  the  plaintiff,' 
the  court  is  bound  to  assome  thst  the 
article  referred  to  the  plaintiff;  sad 
the  plaintiff,  under  svch  a  eonptsbit, 
may  prove  they  were  spokeo  of  ssd 
concerning  him.    Wedey  v.  BamM,  ^ 

20.  Where  the  words  alleged  in  a  coo- 
plaint  in  an  action  for  libel  are  fiiirtf 
susceptible  of  a  construction  wlueli 
woula  render  them  libellous,  the  coo- 
plaint  will  be  sustained  upon  deoiomr, 
although  the  words  may  also  be  iBf£^ 
preted  in  a  way  which  would  reukr 
them  innocent  >d 


2.  ComjpiUUnL 
See  Antb,  pages  614,  689,  644,  and  688. 

8  Antwtr, 
See  Aktb,  page  487. 

4.  CciwiUer-€iain 

1.  In  an  action  against  two  or  more,  is 
joint  debtors  for  money  lent,  one  of  the 
defendants  cannot  defeat  tlie  actios  by 
setting  up,  by  way  of  Bet-o£F  or  eooo- 
ter-claim,  a  claim  to  damages  in  his 
own  favor  individually,  against  the 
plaintiffs,  for  fraud  and  failnre;  »ai 
neglect  to  perform  their  duty  to  Wm 
as  his  agents  under  a  power  of  attor- 
ney authorizing  Uiem  to  attend  to  hii 
private  business,  to  mansge  the  sum 
for  bis  benefit  Ftabo^,  d  d.^. 
Btaeh,  Bloomer,  et  aL  ^ 


1.  Where  the  plaintifEi  and  other  penoBi 
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were  joint  owners  of  a  steamboat,  and 
entered  into  a  contract  with  one  of  the 
defendants,  by  which  the  latter  hired 
the  boat  and  agreed  to  pay  to  the 
owner?  $100  per  day  for  the  nse 
thereof;  in  an  action  to  recover  such 
compensation  all  the  owners  must  join. 
Co%ter,  et  al  v.  N.  Y,  &  £rie  R,  R,  Co, 
ds  D,  Drew,  48 

%  A  joint  canse  of  action  vested  in  two 
or  more  cannot  be  split  up  into  several 
at  the  option  of  those  in  whom  it  is 
Tested ;  the  defendant  is  not  liable  to 
be  vexed  with  two  or  more  separate 
Buits  for  the  same  cause  of  action,  and 
be  compelled  to  litigate  with  each  part 
owner  separately.  id 

8.  If  any  of  the  boat  owners  refuse  to 
become  plaintiffs^  they  should  be  made 
defendants. 

The  fiict  that  the  part  owners,  who  are 
not  made  parties,  sold  their  shares  or 
parts  of  the  boat  to  the  defendant,  for 
whose  benefit  the  same  was  transferred 
to  the  other  defendant  several  months 
after  the  hiring,  is  not  a  sufficient  rea- 
son for  not  making  them  parties,  when 
it  is  in  nowise  alleged  toat  they  also 
sold  or  relinquished  their  interest  in 
the  compensation  for  the  use  of  the 
boat  before  the  time  of  the  sale.       id, 

4.  When,  in  the  affreeroent  referred  to, 
the  hirer  agreed  to  pay  all  the  ez- 

Eenses  of  running  the  boat,  and  keep 
er  in  good  repair  so  long  as  the  own- 
ers should  permit  her  to  remain  in  the 
defendants'  possession,  though  it  dis- 
closes a  probable  intention  to  run  the 
boat,  it  aoes  not  compel  the  defendants 
to  do  so;  so  long  as  the  defendant 
pays  the  hire  he  may  run  the  boat  or 
not  at  his  pleasure.  id. 

6.  And  an  averment  that  the  boat  has 
been  greatly  damaged,  impaired,  and 
deteriorated,  and  is  constantly  depre- 
ciating in  value,  by  reason  of  being 
withdrawn  from  navigation  and  laid 
up  at  the  dock,  and  from  want  of  care 
and  attention  in  her  safe  keeping  and 
preservation,  and  from  the  defendants' 
neglect  to  keep  her  in  good  order  and 
repair,  and  in  a  state  fit  for  navigation, 
is  not  a  proper  form  of  averring  a 
breach  of  the  agreement  to  keep  the 
boat  in  repair;  and  if  it  were,  it 
would  not  warrant  the  plaintiffs'  pray- 


er for  relief,  vixL,  a  recovery  of  the 
value  of  the  boat.  48 

6.  If  such  a  cause  of  action  is  to  be 
claimed  on  the  ground  that  the  de- 
fendants' acts  are  tortious,  and  subject 
them  to  the  payment  of  the  value  of 
the  boat  as  damages,  then  there  is  an 
improper  joinder  of  causes  of  action, 
one  in  tort,  the  others  in  contract    id. 

7.  The  defendant,  to  whom  the  title  of 
the  other  part  owners  has  been  trans^ 
ferred,  is  not  liable  to  the  plaintiffs  for 
the  hire,  or  for  the  neglect  of  the 
other  defendants  to  repair.  id 

8.  Whether  a  suit  in  equity  will  or  will 
not  lie  to  restrain  ttie  owners  of  a 
major  portion  of  a  vessel  from  remov- 
ing her  from  the  state,  or  whether  the 
jurisdiction  of  such  matters  is  in  ad- 
miralty only,  it  is  clear  that  such  a  suit, 
cannot  be  joined  with  an  action  on  the 
contract  for  the  hire  of  the  vessel,   id^ 

See  Ahts,  page  629. 
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1.  Abaiement 

1.  An  action  for  the  recovery  of  poeses- 
non  of  specific  personal  property 
wrotifffuHy  detained,  against  a  sole 
defcDdant,  wholly  abates  if  the  de- 
fendant dies  before  verdict  or  judg- 
ment ;  and  the  court  has  no  power  in 
such  a  case  to  order  the  action  to  be 
continued  against  the  personal  repre- 
sentatives of  the  defendant  Hophttm 
V.  Adams,  685 

2.  AffundmenU. 

Sl  Where  a  case,  upon  a  report  of  ref- 
erees, was  made  before  the  decision, 
(in  8  Kern.  841,)  which  does  not  con- 
form to  that  decision,  held  that  it  might 
be  made  to  conform  to  that  rule  aner 
the  determination  of  the  General  Term 
on  appeal.  Sheldon,  et  al,  v.  Wood,  el 
al.,  679 

8.  This  court  hold,  that  they  have  the 
power,  under  §  174  of  the  Code,  to 
allow  exceptions  to  the  report  of  ref- 
erees, etc.,  to  be  filed  nunc  pro  tnnCt 
after  the  ten  days  fixed  bv  the  Code 
(§  272  [227])  have  elapsed."  id. 

4.  The  court  has  no  power  to  order  a 
judgment  to  be  entered  nnne  pro  tune, 
as  of  a  date  prior  to  the  actual  judg- 
ment, to  enable  a  party  to  affect  the 
amount  of  his  costs.  Jfoors  v.  Wm- 
tervelt,  late  sheriff,  684 

5.  A  party  is  entitled  to  have  his  costs 
adjusted,  according  to  the  Code,  as  it 
existed  at  the  time  of  the  verdict,  as 
it  respects  all  items  prior  to  that  date, 
when  the  verdict  is  followed  by  a 
judgment  entered  thereon.  The  **  re- 
covery," which,  by  §  804,  gives  the 
right  to  such  costs,  means  the  verdict 

id 

6.  Under  section  172  of  the  Code,  a 
plaintiff  cannot  amend  his  complaint 

.  more  than  once,  as  a  matter  of  course, 
without  leave  of  the  court  White  v. 
7^  Mayor,  etc.,  of  New  York,         686 

7.  If  he  amends  it  before  answer  or  de- 
murrer, his  right  to  amend  of  course 
is  exhausted ;  and  if  his  amended  com- 
plaint is  demurred  to,  he  cannot  amend 
It  a  second  time  without  leave  of  the 
court  id. 


8.  Upon  an  appeal  to  the  General  Term, 
the  court  may  treat  the  pleadings  as 
having  been  amended  so  as  to  conform 
to  the  (act?  proved,  in  any  respect  in 
which  the  court  ought  clearly  to  allow 
an  amendment  upon  application  at 
Special  Term.     Bowdoin  v.   OoUman, 

182 

See  Arts,  pages  661  and  687,  {Heelur  ▼.) 

8.  jAntweTm 

9.  It  is  no  defenee  to  an  action  on  a 
promissory  note  that  one  of  the  plain- 
tiffs has  commenced  an  action  upon 
the  note  in  another  state,  although  an 
attachment  has  been  issued  therein, 
which  has  been  levied  upon  property 
sufficient  to  satisfy  the  demand. 

10.  In  an  action  by  an  indorsee  against 
the  maker  of  a  promissory  note^  an 
answer  which  denie:i  knowledge,  ete:, 
sufficient  to  form  a  belief  whether  the 
allegation  of  the  complaint  that  the 
payee  of  the  note  indorsed  it  to  the 
plainUff,  is  not  frivoioua 

11.  Such  answer  may  be  false,  but,  if  so, 
the  remedy  is  by  motion  to  strike  it 
out,  not  by  motion  for  judgment  on 
account  of  its  frivolousnesa. 

12.  Where  an  answer  contained  two  de- 
fences, and  the  plaintiff  moved  for 
judgment  for  the  frivolousness  of  the 
answer,  and  one  defence  was  held  good 
and  the  other  frivolous; — Held,  that 
the  latter  defenee  might  be  stricken 
out,  under  the  notice  that  the  plaintiff 
would  ask  other  and  further  relief,  etc 
Becker  v.  Mitchell,  687 


4.  Answer  SttppUmenUd, 

18.  Section  177  of  the  Code  has  provided 
a  uniform  mode  of  bringing  before  the 
court  matters  of  defence  which  existed 
when  the  answer  was  put  in,  but  of 
which  the  defendant  was  then  igno- 
rant, as  well  as  matters  of  defenee 
which  have  arisen  after  issue  joined 
That  is  to  be  done  by  supplemental 
answer. 

14.  As  section  469  of  the  Code  oontiniies 
in  force,  all  the  pre-existing  mlea  and 
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praetice  of  the  coarta,  not  inconsistent 
'with  the  Code  itself,  the  settled  rules 
aod  practice  of  the  courts  of  law  and 
of  chancery,  must  be  consulted,  in  d^- 
terroining  whether  the  application  is, 
in  substance,  one  of  strict  right,  or  is 
addressed  solely  to  the  discretion  of 
the  court. 

16.  Such  applications  should  be  granted, 
as  a  general  rule,  unless  they  haye 
been  too  long  delayed,  or  are  clearly 
frivolous,  or  the  defence  presented  is 
■o  inequitable  in  its  nature  that  the 
permission  sought  should  be  refused 
for  that  cause. 

On  the  facts  of  this  case,  heldf  that  the 
motion  could  not,  properly,  have  been 
denied  on  the  mere  grouud  of  lachu, 

16.  The  court  will  not,  as  a  general  rule, 
after  the  time  to  answer  has  expired, 
allow  a  supplemental  answer  to  be  put 
in,  to  set  up  a  technicnl  defence,  which 
may  operate  as  a  forfeiture  of  a  just 
claim.  But  when  the  cause  of  action 
is  one  of  equitable  cognizance,  al- 
though it  may  be  one  of  strict  legal 
right,  and  can  be  enforced  only  by  de- 

f>riving  a  defendant  of  property  bougiit 
n  good  faith  from  an  assignee  of  a 
common  debtor  of  the  plaintiff  and  the 
defendant-,  and  which  property,  on 
principles  of  general  equity,  might  as 
properly  have  been  applied  to  satisfy 
the  claim  of  the  defendant  as  that  of 
the  plaintiff,  the  court  will  not  at- 
tempt, on  such  a  motion,  to  determine 
the  equities  of  the  parties,  and  refuse 
leave  to  set  up  the  defence. 

17.  The  conrt  will  not  do  so,  when,  upon 
the  settled  principles  of  eauity  pro- 
ceedings, the  particular  deience  may 
be  overruled,  if  giving  effect  to  it  ac- 
cording to  its  legal  operation,  would 
defeat  a  cause  of  action  contrary  to  the 
intent  of  the  parties  to  the  transaction 
which  constitutes  the  supposed  defence. 

18.  When  it  cannot  be  well  decided,  ex- 
cept upon  a  hearing  of  the  whole 
case,  whether  as  between  the  parties 
to  the  action,  it  would  be  inequitable 
to  eive  effect  to  the  defence,  if  proved ; 
and  the  court  is  competent  to  dispose 
of  that  question  at  the  hearing,  as  may 
be  just,  a  supplemental  answer  will  be 
allowed.    Mojft  v.  Skgldon,  Ex,,     661 


6.  Ajtpeal, 

19.  When  an  action  is  tried  bv  the  court, 
without  a  juiy,  it  cannot  be  referred 
to  the  General  Term  for  its  decision, 
primarily,  of  any  question  of  fiict  or 
of  law. 

The  only  mode  of  obtaining  a  review  of 
any  decision  on  such  a  trial,  whether 
mnde  during  its  prog^ss  or  at  its  close, 
is  by  an  appeal  under  §  848  of  the 
Code.    MaOoryY,  Wood,  657 

20.  To  render  an  appeal,  from  a  judg- 
ment of  a  conrt  at  General  Term,  to 
the  Court  of  Appeals,  a  stay  of  all  pro- 
oe«»dings  upon  the  judgment  appealed 
from,  a  copy  of  a  proper  undertaking 
must  be  served  with  the  notice  of  ap- 
peal.     Outhman  v.  Martvu,  660 

21.  Filing  and  service  of  a  copy  of  an 
undertaking  on  a  day  subsequent  to 
thnt  on  which  the  notice  of  appeal  was 
served,  will  not  operate  as  a  stay,    id 

The  court  which  rendered  the  judgment 
appealed  from  will  not,  on  such  a  state 
of  fiBicts,  order  proceedings  stayed  pend- 
ing the  appeal  id, 

It  will  not  so  order  unless  the  proceed- 
ing;^ upon  appeal  are  amenaed  and 
validated  upon  a  motion  made  for  the 
purpose,  and  with  the  assent  of  the 
sureties  in  the  undertaking.  id, 

22.  When,  upon  an  appeal,  an  undertak- 
ing has  been  given,  fully  complying 
with  the  statute,  and  the  appeal  is  per- 
fected, the  appellant  does  not  remain 
responsible  for  the  consequences  of  the 
miatortune  and  insolvency  of  his  sure- 
ties.    WiUeti  Y.  Stringer,  tt  oL,      686 

28.  But  there  is  a  substantial  distinction 
between  the  case  of  an  injunction  and 
that  of  an  appeal.  In  the  case  of  an 
injunction,  if  the  protection,  by  the  se 
curltv  substitutea  for  an  injunction^ 
should  become  entirely  lost,  as  by  the 
insolvency  of  all  the  obligors,  the  right 
to  the  injunction  would  be  restored; 
and  if  it  is  partially  diminished,  the 
question  remains  open,  as  it  was  origi- 
nally, what  will  afford  the  party  rea- 
sonrible  indemnity.  id. 

24.  It  is  a  question  of  judicial  discretion, 
whether  to  allow  a  bond  given  on  a 
elaim  of  personal  property,  or  for  an 
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injanctioD,  to  remain,  where  one  sure- 
ty has  become  iusolvent  and  the  re- 
maining surety  solvent,  or  direct  that 
fresh  surety  be  given. 

26.  On  appeal  from  an  order  rendering 
judgment  on  a  demurrer  as  frivolous, 
the  order  will  not  be  reversed  unless 
the  court  are  of  opinion  that  the  de- 
murrer was  well  taken.  It  will  not  be 
reversed  merely  because  the  court  may 
think  it  was  not  frivolous^  Lavertyy. 
Qrimaold,  12  N.  Y.  Legal  Oba  316. 
W^dey  V.  BenMtt,  688 

26.  When  an  action  is  tried  before  the 
court  without  a  jury,  and  a  decision  is 
made  disposing  of  tne  case,  except  that 
a  reference  is  directed  to  take  an  ac- 
count, and  an  order  is  entered  in  con- 
formity to  the  decision,  an  appeal  from 
such  order  to  review  decisions  made  at 
the  trial,  will  be  dismissed.  They  can 
only  be  reviewed  on  an  appeal  from 
the  judgment,  which  appeal  cannot  be 
brought  until  the  account  has  been 
taken,  and  all  questions  arising  upon 
it  have  been  disposed  of  at  ^Special 
Term.  Until  then,  the  order  entered 
on  the  final  decision  made  after  the 
trial,  does  not  become  a  judgment 
within  the  meaning  of  that  word  as 
defined  by  the  Code.  Lawrence  v. 
Farmeri  Loan  and  Tnui  Company ,  et 
oL,  689 

27.  The  ''judgment"  from  which  an  a|>- 
peal  may  be  taken  to  the  General 
Term,  means  the  same  thing  as  a 
judgment  from  which  an  appeal  may 
be  taken  to  the  Court  of  Appeals. 
Appeal  dismissed.  idL 


6,  Arlntraiion, 

28.  A  lot  of  land,  subject  to  a  lease  con- 
taining a  covenant  of  renewal,  at  a 
rent  to  be  agreed  upon  by  the  parties, 
or  fixed  by  arbitration,  is  not  an  *'  un- 
encumbered" lot,  and  when  sold  to  the 
tenant  holding  tJie  covenant,  such  lot 
cannot  be  deemed  to  have  been  sold  as 
an  "  unencumbered"  lot 

29.  To  state,  in  a  pleading,  the  nature 
and  source  of  the  information  upon 
which  the  party  relies  in  making  an 
averment  o/  &cts  on  information  and 


belief,  does  not  vitiate  an  independent 
averment  of  such  facta. 

30.  Nor  does  it  detract  from  the  force  of 
such  averment,  that  the  clause  of  the 
pleading  in  which  it  occurs,  refers, 
e.  g.,  by  the  use  of  the  word  "  there- 
fore,'* to  the  antecedent  clauses,  in 
which  the  grounds  of  the  information 
and  belief  are  stated.  Bcrrowe  t.  Mill- 
bank,  680 

31.  In  an  action  brought  to  set  aside  an 
award  of  an  umpire,  to  whom  it  was 
submitted  to  value  a  lot  of  land  at  its 
full  and'  fair  worth  at  private  sale, 
considering  the  same  as  an  *'  unencum- 
bered lot,"  the  complaint  charged  that 
his  valuation  "  was  not  made  upon 
considering  the  same  as  an  unencum- 
bered lot,  but at  a  lesa 

value,  and  such  valuation  was  wilhoot 
his  powers  as  umpire." 

82.  Held,  upon  demurrer,  that  the  com- 
plaint sufficiently  showed  that  the  um- 
pire had  exceeded  his  authority. 

88.  When  an  arbitrator  or  umpire  exceeds 
his  authority,  the  affect  or  his  act  to 
avoid  his  award  is  the  same,  whether 
the  error  was  committed  consciously 
or  through  mistake.  ii 


1.  ArretL 
\ 

84.  Although  a  debt  was  firaudnlently 
contract^,  or  an  obligation  was  fraud- 
ulently incurred  by  a  defendant,  yet 
if.  subiseqnently  thereto,  the  plaintiff^ 
with  full  knowledge  of  the  fhiud,  set- 
tles the  original  debt  or  obligation, 
and  enters  into  a  new  contract  with 
the  defendant,  upon  different  terms, 
and  upon  additional  consideration,  in 
an  action  upon  the  new  contract,  the 
defendant  cannot  be  held  to  bail  mere- 
ly because  the  original  debt  or  obliga- 
tion was  fraudulently  contracted  or 
incurred.  In  such  a  case,  if  the  debt 
for  the  recovery  of  which,  or  the  ob- 
ligation on  which  the  action  is  brought, 
was  not  fraudulently  contracted  or  in- 
curred, the  defendant  cannot  be  held 
to  bail.  The  order,  refusing  to  vacate 
an  order  of  arrest,  on  which  the  de- 

"fendant  was  held  to  bail  in  the  sum  of 
$45,000,  reversed.  Dwigkt  v.  Mer- 
chanU  Bank  of  New  Mawen,  659 
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85.  The  defendant,  prosecuting  the  busi- 
neas  of  a  banker,  the  p]aintiff»,  in  No- 
vember, 1855,  employed  him  to  act  as 
their  banker,  receive  their  deposits, 
collect  their  bills,  etc.,  and  credit  them 
ivith  the  amount,  agreeing  he  might 
use  the  moneys,  and  he  agreeing  to 
pay  their  drafts  on  him  when  present 
ed,  and  interest  on  the  balances  at  the 
rate  of  five  i>er  cent.  They  continued 
to  act  under  this  agreement,  and  on 
the  18th  of  August,  1857,  the  plaintiffs 
remitted  to  the  defendant  a  draft  fur 
f  4000,  payable  the  25th,  to  be  collect- 
ed and  passed  to  their  credit,  under 
this  agreement  Defendant  received 
it  on  the  15th,  and  collected  it  on  the 
25th,  and  used  the  money.  On  the 
24th,  he  knew  he  was  insolvent,  and 
on  the  morning  of  the  25th,  avowed 
his  purpose  to  suspend,  and  did  soon 
after  the  $4000  was  collected.  £iutH- 
ing,  et  al.  y.  Thompson,  696 

86.  Held,  that  the  defendant  did  not  re- 
ceive the  money  in  a  fiduciary  capac- 
ity. His  failure  after  he  received,  and 
before  the  maturity  of  the  draft,  did 
not  annul  the  agreement  between  him 
and  plaintiff  or  convert  him  into  a 
trustee.  id, 

87.  Also,  that  he  did  not  convert  the 
money  to  his  own  use  "  wrongfully," 
within  the  meaning  of  that  word,  as 
used  in  the  Code ;  nor  was  he  guilty, 
in  judgment  of  law,  of  a  fraud  in  using 
the  money;  nor  was  he  guilty  of  a 
fraud  in  incurring  the  obligation  to 
pay  the  f  4000  to  the  plaintiffs.        id. 

88.  Therefore,  also  held,  that  the  defend- 
ant could  not  be  held  to  bail  in  an  ac- 
tion to  recover  the  $4000,  he  having 
failed  to  pay  it,  on  a  demand  made 
subsequent  to  his  failure.  id. 


8.  CrnnmiBsion. 

89.  The  Judge  before  whom  proceed- 
ings supplementary  to  execution,  un- 
der §  292  of  the  Code,  are  pending, 
has  no  power  to  order  a  commission  to 
be  issued  for  the  examination  of  wit- 
nesses residing  out  of  the  state,  to  take 
testimony  to  be  used  on  such  proceed- 
ings,    draham  r.  Colbum,  678 
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9.  Complaint. 

40.  A  complaint  for  damages,  in  oonse 
qnence  of  injuries  received  by  the 
plaintiff,  by  the  giving  way  of  and  fall* 
ing  down  of  a  back  stoop  and  stairs, 
on  a  certain  building  owned  by  the 
defendant,  alleged  that  said  stoop  and 
stairs  were  in  a  bad  condition  and 
repair ;  that  the  defendant,  as  owner, 
was  bound  to  keep  the  premises,  and 
especially  the  said  stoop  and  stairs,  in 
a  good  condition  and  repair,  and  had 
neglected  and  refused  to  do  so;  and 
that  in  consequence  of  such  neglect  and 
refusal,  the  plaintiff  had  sustained  the 
injuries,  (specifying  them,)  complained 
of,  and  demanded  judgment  for  $5000. 
Corel/  V.  Mann,  679 

41.  Held,  bad  on  demurrer,  because  it 
appeared  from  the  complaint,  that  the 
premises  were  occupied,  not  by  the  de- 
fendant, but  by  third  persons,  and 
consequently  it  was  upon  the  tenants, 
and  not  upon  the  defendant,  as  owner 
and  landlord,  that  the  duty  of  keepine 
them  in  repair  presumptively  restea 
Besides,  the  averment  that  the  defend- 
ant was  bound  to  repair,  without  stat- 
ing any  facts  from  which  the  obliga- 
tion resulted,  was  plainly  insufficient^ 
it  being  a  conclusion  of  law,  id. 

42.  An  allegation  in  the  complaint  that 
the  note  was  made  by  the  defendant, 
A B ,  and  "  for  a  further  in- 
ducement to  the  plaintiff  to  accept  the 
same,  was  indorsed  by  the  defendant, 

G D ,  and  was  then  delivered 

to  and  indorsed  by  the  plaintiff,"  held, 

insufficient  to  charge   C D , 

the  indorser,  with  lialnlity,  where  the 
note  was  made  payable  to  order  of  the 
plaintiff.  Murphy  v.  G.  F.  dc  M.  J.  Met- 
chant,  id. 

43.  It  seems,  that  it  is  very  doubtful 
whether  any  evidence  of  a  parol  agree> 
ment,  varying  the  legal  rights  or  obli- 
gation of  the  payee  and  second  indor- 
ser, can  be  admitted.  id, 

44.  An  averment  in  a  complaint  upon  a 
protested  bill  of  exchange,  that  the 
plaintiff  is  duly  authorized  to  bring  an 
action  on  behalf  of  a  foreign  banking 
company,  (the  owners  of  the  bill,)  as 
one  of  its  registered  officers,  is  a  con- 
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eluBion  of  law  merely.  He  should  set 
forth  the  existence  and  terms  of  the 
act  UDder  which  the  bank  wab  organ- 
ized, and  an  authority  given  to  liim  as 
one  of  its  registered  officers  to  sue  on 
its  behalf.  Without  this  the  complaint 
18  insufficient  678 

45.  If  it  should  appear  that  such  an  au- 
thority was  given,  the  plaintiff  could 
maintain  the  action  in  his  own  name, 
on  behalf  of  the  bank,  not  only  on 
grounds  of  international  comity,  but  as 
a  trustee  of  an  express  trust,  within  a 
reasonable  interpretation  of  the  Code. 
Myers  v.  Maehado,  678 

10.  Contempt, 

'i6.  It  is  contempt  of  court  for  a  person 
who  knows  or  the  existence  of  an  or- 
der for  his  arrest,  in  the  hands  of  an 
officer  intending  to  serve  the  same 
upon  him,  to  prevent  willfully,  and  by 
open  force,  either  made  or  directed, 
the  service  of  such  process.  Conover 
▼.  Wood,  682 

4T.  But  it  is  essential  to  constitute  the 
offence  in  such  a  case,  that  the  party 
should  be  aware  that  the  officer  had 
an  order  which  he  might  be  desirous 
to  execute.  id 

48.  Where,  on  an  order  to  show  cause 
why  a  party  should  not  be  punished 
for  contempt  in  resisting  the  service  of 

{>roce8S,  the  opposing  affidavits  render 
t  clear  that  the  party  was  innocent  of 
any  intention  to  resist  service,  the  court 
will  not  direct  a  reference  to  enable 
the  moving  party  to  introduce  proofs 
of  such  intention.  id 

See  Ante,  pages  683,  685,  and  687. 


11.  Costs. 

49.  Where  one  of  several  defendants, 
who  has  by  separate  answer  made  a 
separate  defence,  and  is  not  united  in 
interest  with  the  others,  succeeds  on 
the  trial,  he  is  not  in  any  action,  legal 
or  equitable,  entitled  to  costs,  as  of 
course,  but  must  apply  for  them  to  the 
couit  (Code,  §  306.)  WUHcms  v. 
Horgariy  658 

50.  But  if  .there  is  a  union  of  interest, 


and  the  defendants  have,  by  their  an- 
swer, denied  the  allegations  of  the 
complaint,  whether  they  answer  jointly 
or  fM3parately,  and  if  tne  case  be  one 
of  those  mentioned  in  §  304,  then,  if 
either  defendant  obtains  a  verdict,  he 
will,  as  a  general  rule,  be  entitled  to 
coatA,  as  a  matter  of  course,  under  g 
305.  658 

51.  But.  although  the  defendants  be  sued 
as  joint  contractors,  yet,  if  they  an- 
swer separately,  and  either  sets  up  a 
defence  personal  to  himself  only,  as 
infancy,  or  the  like,  and  succeeds  at 
the  trial,  it  is  within  the  discretion  of 
the  court  to  award  him  eosta,  or  to 
deny  them  to  him.  id. 

52.  The  Code,  as  it  read  in  1856,  does 
not  authorize  an  extra  allowance  of 
costs  in  an  action  by.  a  judgment  cred- 
itor, to  set  aside  transfers  of  property 
made  by  his  debtor,  and  to  procure 
the  appointment  of  a  receiver  of  such 
property,  and  of  its  proceeds  and  prof- 
its, and  to  compel  the  assignee  to  ac- 
count for  and  deliver  such  property, 
proceeds  and  profits  to  the  receiver,  to 
DC  applied  by  the  latter  to  pay  the 
judgment  It  is  not  one  of  the  actions 
specially  named  in  §  308.  Buchaium 
Morrell,  et  cU,  658 

53.  It  is  not  an  action  for  the  recovery 
of  money,  within  the  meaning  of  those 
words,  as  used  in  g  308,  and  sub.  4  of 
§  304,  of  the  Code.  id. 

54.  Those  words  are  used  in  the  same 
sense  in  both  of  these  sections,  and  do 
not  in(flude  actions  in  which  relief, 
other  than  a  judgment  for  money,  must 
be  granted  to  enable  a  plaintiff  to 
maintain  the  action,  although  the  ul- 
timate result  in  view  and  purpose  is  to 
realise  money.  These  words,  as  here 
used,  mean  an  action  in  which  the 
plaintiff  merely  seeks  to  recover  a 
judgment  for  the  sum  named.  id 

55.  When  persons,  severally  liable,  are 
united  as  defendants,  but  appear  by 
different  attorneys,  and  answer  separ- 
ately, and  after  issue  joined,  and  after 
the  action  has  been  noticed  for  trial, 
settle,  and,  as  part  of  the  terms  of  set- 
tlement, agree  to  pay  to  the  plaintiff 
the  legal  costs  of  the  action,  the  plain 
tiff  is  entitled  to  only  one  bill  of  costs. 
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He  cannot  have  a  full  Lill  againdt  each 
defendant  He  is  entitled  to  all  the 
disbursements  actually  made,  and 
which  would  have  been  taxable  if  the 
defendants  had  been  sued  separately. 
Latham  v.  BlUs,  661 

06.  He  is  not  entitled  to  a  term  fee  for  a 
term  commencing  subsequent  to  the 
settlement,  although  the  action  had 
been  noticed  for  such  term,  and  a  note 
of  issue  filed,  and  a  calendar  had  been 
made  for  such  term,  containing  such 
action.  id. 

61,  If  an  action  be  brought  in  a  court  of 
record  against  a  sheriff  for  not  return- 
ing an  execution,  and  the  plaintiff  re- 
covers less  than  $50  damages,  he  must 
pay  the  costs  of  the  action.  It  is  not 
one  of  the  actions  of  which,  according 
to  §  54  of  the  Code,  a  Justice  of  the 
peace  has  no  jurisdiction.  This  result 
must  follow,  even  if  it  be  conceded 
that  §  63  is  not  sufficiently  comprehen- 
sive to  confer  jurisdiction  of  such  an 
action  on  a  Justice.  Subdivision  8,  of 
§  304,  cannot  be  construed  as  refer- 
ring to  §  53  as  well  as  to  §  54.  Laugh- 
ran  ds  iHllon  V.  OrMTy  sheriff,         6»7 

68.  Section  68  does  not  grant  jurisdic- 
tion of  any  action  in  which  the  amount 
claimed  exceeds  $100.  Section  804 
does  not  permit  the  amount  claimed  to 
affect  the  question  of  liability  for  costs, 
but  only  the  amount  recovered,  unle-^s 
the  action  be  one  of  those  enumerated 
in  section  54,  or  one  of  those  in  which, 
by  sub.  4  of  section  304,  a  party  re- 
covering less  than  $50  will  recover  as 
much  costs  as  damages.  id. 


12.  DefencM,  Election  of. 

69.  Fuller  having  a  cause  of  action  against 
Read,  sued  him ;  Read,  after  that,  sued 
Fuller  on  a  demand  which  fell  due  af- 
ter Fuller's  suit  was  brought,  and  Fuller, 
in  his  answer  set  up  as  a  counter-claim, 
the  cause  of  action  on  which  his  suit 
was  brought 

Heldy  that  Fuller,  in  that  stage  of  the 
suits,  could  not  be  compelled  to  elect 
to  prosecute  his  claim  in  only  one  of 
Bucn  suits,  and  to  abide  by  such  elec- 
tion. That  the  court  should  not  ob- 
Btnict  the  orderly  course  of  proceeding 


in  either  action,  until  both  were  at  is- 
sue on  the  merits.  697 

60.  If  it  then  appeared  that  the  merits 
of  both  could  be  fully  tried,  and  full 
relief  given  in  any  one  suit,  the  pro- 
ceedings might  properly  be  stayed  in 
the  other  until  that  one  was  tried; 
that  the  pendenoy  of  the  suit  first 
brought  was  no  bar  to  the  right  of  the 
plaintiff  therein  to  set  up  the  matter  of 
it  as  a  defence  to  the  suit  subsequently 
brought  against  himself.  Fuller  v. 
Read,  commenced  October  28,  1857 ; 
Read  v.  jb\dler,  commenced  October  31, 
1857,  id. 


18.  Discovery, 

61.  A  petition  by  one  party  for  an  order 
directing  the  other  party  to  make  a 
discovery  of  books  and  papers  in  his 
possession,  will  not  be  granted  when  it 
prays  for  a  discovery  generally  of  all 
the  books,  papers,  and  correspondence 
of  the  adverse  party,  containing  en- 
tries, during  a  period  of  several  years, 
relating  to  purchases  of  a  specified 
commodity.  A  petition  must  show 
that  entries  affecting  or  tlirowing  some 
light  on  the  matters  in  controversy  ex- 
ist, or  enough  to  call  upon  the  adverse 
party  to  answer  whether  they  do  or 
not,  that  they  are  material,  and  state 
enough,  if  not  denied,  so  that  the  court 
can  see  they  are  material,  in  addition 
to  stating  the  other  matters  prescribed 
by  the  rules  regulating  sucn  applica- 
tions. Oassard  v.  Hinman  Same  v. 
Same,  696 

62.  In  a  proceeding  for  the  discovery  of 
books  and  papers,  (which  is  a  summa- 
ry and,  in  some  respects,  an  extraor- 
dinary remedy,)  the  court  is  to  be 
governed  by  the  principles  and  phic- 
tice  of  the  (late)  Court  of  Chancery,  in 
compelling  discovery.  So  say  the  Re- 
vised Statutes,  (2  R.  S.  197,  §  81.)  la 
this  respect  there  is  no  reason  to  be- 
lieve that  the  legislature  intended  to 
introduce  any  new  rule,  when  the  pro- 
visions of  g  388  of  the  Code  were  en- 
acted.    McAllister  YtFond,  et  al.,  702 

63.  The  rules  of  the  court  (8,  9, 10,  etc..) 
contemplate  the  setting  forth,  by  peti- 
tion, of  facts  and  circumstances  whi.'i 
show  that  the  discoyery  is  neces&iry. 
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and  that  the  party  applying  therefor 
U  eDtitled  to  aemand  it  of  the  advert 
party.  A  mere  statement  that  in  the 
opinion  of  counsel  the  discover}^  sought 
is  necetiaarv,  will  not  suffice.  Such  a 
stateoiaat  is  requisite,  but  it  is  cumu- 
lative. 702 

•4  One  of  the  first  facts  which  should 
appear  on  an  application  for  a  discov- 
ery of  books  ana  papers,  for  the  pur- 
pose of  preparing  for  trial,  is  that  the 
applicant  has  not  in  his  possession  the 
lame  information,  or  if  be  has,  that  he 
has  not  the  means  of  establishing,  by 
other  available  proof,  the  contents  of 
inch  books  or  papers.  id. 

66.  In  this  case  it  in  no  wise  appeared, 
by  the  petition,  that  the  plainiilT  was 
ignorant  of  any  particular  which  was 
necessary  to  enable  him  to  prepare  for 
trial,  or  which  was  'contained  in  the 
books  and  papers  sought  to  be  pro- 
duced. There  was  a  failure  to  show  a 
want  of  the  requisite  information  to 
enable  the  plaintiff  to  prepare  for  trial ; 
and  it  was  not  stated  that  the  plaintiff 
had  any  need  of  the  defendants'  books 
and  papers,  for  the  purpose  of  estab- 
lishing the  particulars  of  the  accounts 
between  the  parties ;  nor  that  he 
could  not  prove,  without  the  produc- 
tion sought,  every  &ct  which  was  ma- 
terial to  his  case.  id 

66.  And  besides,  it  appeared  that  the 
books  of  the  defendants,  of  which  dis- 
covery was  sought,  had  been  freely  of- 
fered to  the  plaintiff's  attorney  for  ex- 
amination and  inspection,  and  he  had 
omitted  to  avail  himself  of  the  opportu- 
nity.   Motion  denied.  id. 


14.  SxamifuUion  of  a  Party. 

61.  On  an  analysis  of  g  S99  of  the  Code, 
as  amended  on  the  13th  of  A.pril,  1857, 
it  may  be  understood  as  follows : 

Ist  A  party  to  an  action  or  proceeding, 
and  a  party  for  whose  immediate  bene- 
fit a  suit  IS  prosecuted  or  defended, 
may  be  examined  as  a  witness  in  his 
own  behalf,  the  same  as  any  other 
witness,  in  all  cases,  except  when  the 
adverse  party,  or  adverse  person  in 
interest  is  not  living,  or,  when  the  op- 
posite party  is  an  assignee,  admistra- 


tor,  executor,  or  legal  representative 
of  a  deceased  person.  Burling  v.  O^ 
den,  681 

2d.  Ten  days'  notice,  in  writing,  of  such 
examination  must  be  given  to  the  ad- 
verse party,  specifying  the  points  upon 
which  the  party  or  person  is  intended 
to  be  examined. 

But  in  S]>ecial  proceedings  of  a  summary 
nature,  such  reasonable  notice  shall  be 
given,  as  shall  be  prescribed  by  the 
court  or  Judge.  "    id. 

8d.  When  notice  of  such  examination  is 
given,  and  the  opposite  party  resides 
out  of  the  jurisdiction  of  the  court, 
such  party  may  be  examined  by  com- 
mission issued  and  exeeuted  as  now 
provided  by  law.  id. 

4th.  If  a  party  or  person  in  interest  has 
been  examined  under  this  section,  the 
other  party  or  person  in  interest  may 
offer  himself  as  a  witness  in  his  own 
behalf,  and  shall  be  so  received. 

68.  Now,  the  ten  days'  notice,  and  the 
points  of  examination,  apply  only  to 
the  party  or  peivon  in  interest  (Bering 
himself  as  a  witness,  on  the  original 
application,  in  his  own  behalf — not  to 
the  opposite  party;  the  law  admits 
him,  of^  course,  and  at  large  upon  all 
the  issues,  whether  his  examination  is 
upon  commisBon  or  otherwise.        id. 

69.  On  an  application  for  an  examination 
of  an  adverse  party  as  a  witness  under 
section  391  of  the  (3ode,  it  is  not  the 
practice  to  make  an  order  in  such  eases, 
that  such  party  attend  and  be  examin- 
ed. The  notice  provided  for  by  thst 
section,  specifying  the  time,  place,  and 
the  Judge  before  whom  the  examina- 
tion is  to  be  heard,  is  sufficient  with- 
out an  order.  The  d92d  section  seems 
to  require  that  a  summons  shsU  be 
issued  by  the  Judge  to  compel  the  at- 
tendance of  the  party,  such  as  was 
issued  under  the  Revised  Statutes, 
upon  a  (conditional  examination.  (2  R. 
a  393,  g  10.)     Oaughe  v.  Larockt,  685 

70.  Therefore,  both  the  notice  under  sec- 
tion 391  of  the  Code,  and  the  summons 
under  the  Revised  Statutes,  appear  ne- 
cessary, at  least  to  Isy  the  ground  for 
a  punishment,  or  process  to  punish,  as 
for  a  contempt  id. 

71.  If  the  psrty  refuse  to  sttend  and  tes- 
tify, he  may  be  punished  as  for  a  oon- 
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tempt,  and  hii^  complaint,  answer,  or 
reply  may  be  gtrickeu  out  (§  394.)  686 

72.  Thus,  then,  if  the  applicant  finds  it 
most  important  to  have  the  actual  ex- 
amination, he  may  procure  the  attend- 
ance by  the  warrant  under  the  statute. 
If  he  is  content  with  the  remedy  given 
by  the  d94th  section,  he  may  adopt 
that,  and  have  the  pleadings  of  such 
part}'  stricken  out,  and  no  doubt  may 
proceed  as  for  contempt,  or  may  have 
either  mode  of  redress.  Where  it  is 
required  that  the  party  to  be  examin- 
ed produce  books  and  papers,  the 
proper  course  is  the  service  of  a  n«6- 
poBna  duces  tecum.  itL 

78.  Section  891  of  the  Code,  gives  to 
either  party  to  an  action,  an  option  to 
have  an  adverse  party  examined  be- 
fore, instead  of  examining  him  at  the 
trial  It  ia  error  to  deny  to  the  party 
claiming  it,  the  right  to  have  such  an 
examination,  on  the  mere  ground  that 
the  party  sought  to  be  examined,  pre- 
fers to  be  examined  at  the  trial,  and 
offers  to  stipulate  to  then  attend,  so 
that  his  examination  can  then  be  had. 
The  fact  that  other  suits  against  the 
party  sought  to  be  examined  are  pend- 
ing, which  are  brought  by  other  plain- 
tiffs, and  depend  upon  the  same  general 
fiicts,  is  not  such  cause  as  will  justify  an 
order  exempting  a  defendant  from  ex- 
amination before  the  trial.  To  refuse 
to  compel  a  defendant  to  submit  to  an 
examination  before  the  trial,  merely 
because  he  prefers  to  be  examined  at 
the  trial,  would  make  it  optional  with 
the  defendant,  whether  he  would  be 
examined  before  the  trial  or  not, 
whereas  the  Code  gives  the  option  to 
the  party  who  wishes  to  examine  his 
adversary,  whether  the  examination 
ehall  be  bad  before  or  at  the  trial. 
Green  v    Wood,  702 


16.  Injunction, 

74.  In  ascertaining  the  damages  on  a  ref- 
erence upon  the  discharge  of  an  in- 
junction, the  question  arises,  whether 
any  other  allowance  can  be  made  for 
costs  or  counsel  fees,  than  that  which 
the  Code  permits  to  be  recovered  by  a 
8Uccost«ful  party  again i<t  hi^  adversary  ? 

There  may  be  allowed  to  the  prevailing 
party,  upon  the  judgment,  certain  sams 


by  way  of  indemnity  for  hie  expenees 
in  the  action,  which  allowancea  are  in 
this  act  termed  coatib"  The  meaaore 
of  compensation  between  attorney  and 
client  is  left  to  the  agpreement,  expreaa 
or  implied,  of  the  parties  (Code,  §  808.) 
Held,  that  the  import  of  this  provision  ifl^ 
that  the  unsuccessful  party  shall  only 
be  subjected  to  the  cnargee  specified 
as  costs,  where  the  action  takes  the 
ordinary  course.  But  where  there  is 
a  special  contract  as  to  damages,  (and 
the  injunction  bond  amounts  to  this  in 
fact,)  it  will  control ;  it  will  afford  a 
new  rule  of  estimate,  and  is  not  to  be 
affected  .by  the  ordinary  rates  of  al- 
lowance.    Wilde  V.  Joel,  671 

76.  Another  question  then  arises,  wheth- 
er, if  counsel  fees  are  allowable,  they 
can  only  be  allowed  when  actually 
paid,  as  it  is  the  damage  sustained 
which  is  to  be  repaid,  not  any  contin- 
gent liability  ? 

The  Code  has  left  the  compensation  of 
attorney  and  counsel  to  tne  operation 
of  any  agreement  express  or  implied. 
Counsel  can  have  the  same  remeay  for 
services  rendered,  which  they  possessed 
before  its  passage. 

If  a  party  enjoined,  has,  by  reason  there- 
of, incurred  a  liability,  and  the  claim 
thereon  is  reasonable,  a  bond  of  in- 
demnity would  appear  to  cover  saoh  a 
liability  as  much  as  an  actual  advance ; 
therefore,  counsel  fees,  although  un- 
paid, if  reasonable,  can  be  recovered 
in  the  shape  of  damages,  in  an  action 
npon  an  injunction  bond.  td 

70.  And  then  another  important  question 
arises,  what  is  the  effect  of  the  Code 
as  to  the  mode  of  ascertaining  dam- 
ages by  an  assessment  under  an  order 
of  reference  ?  What  does  the  report, 
if  confirmed,  settle  ?  Can  it  be  followed 
by .  a  judgment  for  payment  of  the 
amount?  If  it  can,  as  to  the  princi- 
pal and  party  to  the  action,  can  it  be 
as  to  the  sureties  ?  or  is  the  only  rem- 
edy an  action  on  the  undertaking  ? 

Held,  that  under  the  provisions  of  the 
Code  on  this  subject,  a  reference  estab- 
lishes the  amount  of  damages,  so  that 
they  become  finally  liquidated  as  be- 
tween the  partiea  where  there  are 
sureties,  that  fact  shows  the  propriety 
of  directing  notice  to  be  given  to  them. 
Legal  defences,  which  are  wholly  in- 
dependent, will  arise,  and  may  be  taken 
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in  the  action  on  the  undertaking. 
There  is  no  authority  in  the  Code  t«> 
order  a  judgment  upon  the  bond  for 
the  amount  ascertained  by  the  refer- 
ence to  be  payable,  even  against  the 
plaintiff  and  obligor.  It  is,  therefore, 
the  safest  course  to  bring  an  action 
upon  the  undertaking.  id. 

77.  Although  the  provisions  of  the  Ro- 
vised  Statutes,  (2  R.S.  ly(»,  lyo,)  which 
are  presumed  to  be  in  force,  that  the 
Chancellor  shall  direct  the  delivery  ot 
any  bond  executed  under  the  prt»vis- 
ions  of  that  article  to  the  person  enti- 
tled to  the  benefit  thereof,  for  pnwccu- 
tion,  whenever  the  condition  thereof 
shall  be  broken,  or  the  circuiusitanoes 
of  the  case  shall  require  such  delivery, 
yet  the  court  might  well  decline  the 
delivery  up  of  an  undertaking  on  tile 
in  these  cases,  (see  Code,  ^  42;i,)  as  an 
inspection  of  it  is  all  that  is  necessary, 
in  order  to  draw  the  complaint ;  and 
upon  the  trial  the  clerk  can  be  sub- 
poenaed to  produce  it  in  case  of  dis- 

{>ute.  The  items  disallowed  and  al- 
owed  by  the  court  seriatim^  as  dam- 
ages on  dissolving  the  injunction  in 
this  case,  will  be  found  stated  at  the 
oonclusion  of  the  opinion.  t^ 

78.  No  court  in  this  state  can  rightfully 
6n|oin  a  party  from  proceeding  in  a 
suit  in  another  court  of  the  state,  hav- 
ing equal  power  to  grant,  in  such  suit, 
the  relief  sought  by  the  complaint  on 
which  such  injunction  is  asked.  Ben- 
nett v.  Le  Roy,  683 

79.  If,  in  such  a  case,  a  party  who  has 
brought  an  action  in  one  court  be  en- 
joined from  proceeding  further  therein 
by  an  injunction  issued  from  another 
court  of  co-ordinate  powei*s,  and  if  he 
proceed,  notwithstanding  such  injunc- 
tion, his  proceedings  will  not  be  set 
aside  for  tnat  cause,  as  irregular. 

But,  in  furtherance  of  justice,  the  party 
prejudiced  by  them  will  be  relieved 
on  such  terms  as  may  be  just,  but  only 
upon  consenting  to  a  dissolution  of  the 
injunction,  so  far  as  it  may  interfere 
with  the  further  prosecution  of  such 
action.  id. 


16.  Inquest 
80.  Absence  of  material  witoeflBes  ia  suffi- 


cient cause  for  postponing  a  trial,  when 
it  is  shown  that  they  are  material,  and 
that  due  diligence  was  used  to  procure 
their  attendance. 

81.  When  that  ia  not  shown,  a  trial 
should  not  be  postponed  on  an  allega- 
tion that  such  grounds  for  it  exist,  nor 
will  an  inquest,  taken  upon  a  denial 
of  a  postponement  asked  on  such 
grounds,  be  set  aside,  merely  because 
the  affidavit  to  procure  it  was  drawn, 
and  the  motion  for  it  was  made  by  an 
attorney's  clerk,  who  did  not  know 
enough  to  present  properly  to  the  court 
the  ^cts  then  known  to  exist,  and 
which  formed  the  grounds  of  the  relief 
sought       , 

82.  Nor  will  a  regular  inquest  be  set 
aside  if  a  defendant  delays  to  move 
until  he  has  been  arrested  upon  an  exe- 
cution against  his  person,  issued  after 
the  return  of  a  previous  execution 
against  his  property,  when  it  appears 
that  paying  the  judgment,  will  oe  the 
payment  of  a  just  debt,  and  a  protec- 
tion to  the  defendant  against  all  dums 
upon  Uie  demand  on  which  it  is  re- 
covered that  may  be  made  by  the  tliird 
person,  whom  the  answer,  aa  a  defence, 
alleged  to  be  the  person  with  whom 
alone  it  was  contracted.  Fake  y.  Edg- 
ertOHy  653 

83.  In  an  action  of  libel,  where  the  de- 
fendant omits  to  answer,  if  it  be  shown 
to  be  highly  probable  that  difficult 
questions  of  law  may  arise  respecting 
the  construction  of  the  complaint,  the 
legal  effect  of  the  default,  upon  ita  al- 
legations as  to  the  meaning  of  the 
words  alleged  to  be  libellous,  and  re^ 
specting  the  admissibility  of  evidence 
in  mitigation,  the  court  may,  it  seeoM 
order  the  plaintiff's  damages  to  be  as- 
sessed by  a  jury  at  a  stated  Trial  Term 
of  the  court,  instead  of  directing  them 
to  be  assessed  by  a  sheriff's  jury.  Caz- 
neau  v.  Bry€uU,  668 

84.  But  when,  after  a  default  in  not 
answering  the  complaint,  a  plaintiff 
moves  for  an  order  that  his  damages 
be  assessed  by  a  jury  in  open  court, 
and  that  motion  is  denied,  and  an  or- 
der is  entered  that  they  be  asseescd 
before  a  sheriff's  jury,  such  decision  is 
conclusive  in  respect  to  any  grounds 
for  the  application  then  exiating  and 
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then  known  to  the  moving  P»rty,  un- 
less ItJive  be  given,  in  tlie  order  which 
is  made,  to  renew  the  motion  on  new 
or  furtlier  nf!idavita.  If  the  decision 
made  was  erroneous,  it  can  only  be  re- 
viewed and  corrected  on  appeal.      id. 

66.  Such  a  rule  does  not  preclude  a  par- 
ty from  moving  to  modify  or  vacate 
an  order  on  facts  occurring  after  it  is 
made,  or  even  on  facts  existing  at  the 
time,  and  discovered  8ubs»equently, 
when  no  laches  can  be  imputed  to  tlie 
moving  party.  668 

86.  Such  a  motion  should  not  be  granted 
on  allegations  which,  if  true,  would  re- 
flect diHcreditably  upon  the  conduct 
of  the  adverse  party,  his  counsel  and 
the  jury,  when  the  court  is  satisfied 
upon  all  the  affidavits  that  such  alle- 
gii^tions  are  wholly  unfounded,  and  that 
there  is  nothing  in  what  has  transpired 
warranting  the  belief  that  the  plain- 
tiff will  not  have  an  impartial  hear- 
ing. icL 

17.  Interpleader, 

87.  The  basis  of  an  order  of  interpleader 
to  be  made  under  section  122  of  the 
Code,  is  the  admission  and  office  of  the 
stakeholder.  If  he  denies  a  liability 
beyond  that  admission,  and  such  is 
claimed  against  him,  it  becomes  a  sub- 
ject of  litigation,  and  the  remedy  giv- 
en by  this  section  is  not  applicable. 
Patterson  v.  Perry,  et  al,  686 


18.  Irregularity. 
Se«  Ante,  pages  683  and  687,  {Dresser  v.) 

19.  Orders, 

88.  Where  the  defendant,  by  an  order  in 
the  Supreme  Court,  in  proceedini^a 
supplementary  to  execution,  granted 
by  a  Justice  of  that  court,  in  the  first 
judicial  district,  was  required  to  ap- 
pear before  the  said  Justice,  (naming 
tim,)  or  one  of  the  other  Justices  of 
the  said  Supreme  C-ourt,  and  the  de- 
fendant appeared  before  the  said  Jus- 
tice first  named  on  the  return  day,  and 
an  onlcr  of  reference  was  mode  with- 
out objection  to  any  irregularity  in 
the  oraer. 


Held,  assuming  that  the  clause  io  the  or- 
der to  appear  before  the  Justice  mak 
ing  the  order,  or  before  one  of  the 
other  Justices,  etc.,  was  an  irregularity, 
it  could  not  affect  the  substantial  rights 
of  the  party;  that  the  alternative 
clause  was  mere  surplusage,  and  esp6> 
cially  that  the  party  could  not  set  up 
the  objection  by  plea  or  demurrer  in 
another  action. 

89.  The  supplementary  proceeding  un- 
der section  292,  et  seq,  sections  of  the 
Code,  is  a  proceeding  in  an  action  to 
enforce  a  judgment,  it  is  not  a  special 
proceeding  within  section  8  of  the 
Code. 

90.  The  true  sense  and  interpretation  of 
the  27th  section  of  the  Code  appear  to  ^ 
be  this:  A  proceeding  commenced  in 
the  first  judicial  district  by  any  Judge 
competent  to  institute  it  therein  may 
be  continued  in  such  district  before 
any  other  Judge  competent  to  have 
commenced  it. 

The  case  of  the  Knickerbocker  Bank, 
(19  Barb.  602,)  is  authority  decisive 
that  an  order,  the  title  of  which  im- 
ports that  it  was  made  at  Special 
Term,  but  actually  made  while  the 
Judge  was  engaged  in  a  trial,  during 
an  interval  or  interruption  of  it,  is  au- 
thorised and  regular,  although  the  or- 
der is  one  properly  and  ordinarily 
made  at  chambers. 

91.  When  a  Judge  directs  process,  (viZk, 
an  attachment,)  to  issue,  and  has  juris- 
diction to  so  order,  and  when  any 
Judge  of  the  same  court,  who  is  found 
at  the  place  designated  in  the  attach- 
ment, on  the  day  specified  in  it  for  ap- 
pearing thereto,  has  jurisdiction,  when 
the  place  and  time  to  appear  are  dis- 
tinctly pointed  out  in  such  process,  the 
mere'&ct  that  the  party  is  directed  by 
it  to  be  brought  before  the  Judge 
when  holding  a  court  at  Special  Term, 
instead  of  before  the  Judge  at  cham- 
bers, does  not  render  the  proceeding 
or  process  void.     Dresser  v.  Van  Pelt, 

687 


20.  Parties. 

92.  In  an  action  brought  upon  an  under- 
taking given  upon  a  requisition  in  an 
action  of  claim  and  delivery  by  as* 
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rignees  of  only  a  portion  of  the  origin- 
al promisecB,  there  is  a  defect  of  par- 
ties ;  all  the  promisees  should  be  re|> 
resented.  Bat  the  objection  to  such 
defect  is  taken  too  late,  if  raised  for 
the  first  time  upon  appeal  from  a 
judgment  upon  a  verdict  for  plaintiffs. 
Bawdoin  v.  Colman,  182 

$i.  In  an  action  by  one  of  eleven  harbor- 
masters against  another  of  them,  who 
vras  appointed  by  each  of  them  to  col- 
lect the  fees  of  the  eleven  harbor-mas- 
ters, each  being  entitleil  to  one-eleventh 
part  of  all  the  fees  which  mitrht  be 
earned,  a  complaint  which  stated  these 
facts,  and  that  the  defendant  accepted 
such  appointment,  and  agreed  with 
the  plaintiff  and  the  others  of  said 
harbtir-masters  severally,  and  became 
bound  to  account  to  them  severally, 
for  such  fees  as  he  should  collect,  and  to 
pay  to  them  severally  their  respective 
shares,  and  which  alleged  that  he  had 
collected  from  persons  named,  and  also 
from  persons  unknown  to  the  plaintiff, 
fees  ror  which  he  had  not  accounted, 
and  for  which  he  refused  to  account, 
and  the  amounts  of  which,  in  some  in- 
stances, tiie  plaintiff  could  not  state, 
and  praying  judgment  that  defendant 
account  to  the  plaintiff,  in  writing,  for 
all  fees  collected,  and  that  the  plaintiff's 
share,  when  ascertained,  be  paid  by 
the  defendant,  etc  Held^  bad  on  de- 
murrer, on  the  ground  that  there  was 
a  defect  of  parties,  and  that  all  the 
harbor-masters  should  be  made  parties 
to  snch  an  action.  Dean  v.  Chofnber- 
Hn,  691 


21.  Receiver. 
See  Ante,  page  672. 


22.  Reference. 

94.  An  action  cannot  be  referred,  except 
by  consent  of  parties,  merely  because 
the  trial  of  it  will  require  proof  of  va- 
rious small  items  of  damage.  To  jus- 
tify a  compulsory  reference,  the  trial 
must  involve  "the  examination  of  a 
long  account  on  either  side,"  according 
to  the  ordinary  acceptation  of  the  word 
account 

Hie  ouly  fact  which  authorizes  ft  com- 


pulsory reference  is  the  same,  nnder 
the  Code,  as  when  the  Revised  Statute! 
alone  gave  the  power  to  refer.  (2  R. 
S.  384,  §40;  Code,  §  271,  sub.  1;  19 
Wend.  31 ;  26  id,  687 ;  8  id.  508 ;  Van 
Retifselaery  and  others  ▼.  Jewett,  6  Uill, 
373.)     MeCulUntghY.Brodie,  669 


28.  Service  of  Papers. 

95.  Any  person  sent  by  a  defendant's  atp 
torne}'  to  serve  an  answer,  which  the 
plaintiff's  attorney  refuses  to  receive^ 
for  the  reason  stated  to  such  messenger 
at  the  time,  that  the  period  to  answer 
has  expired,  is  a  proper  person  to  whom 
to  state  the  reason  of  such  refusaL  GIt- 
ing  to  him  that  information,  and  send- 
ing the  answer  back  by  him,  is  doing 
all  that  a  plaintiff's  attorney  can  be 
properly  required  to  do  in  such  a 


96.  If  after  that,  it  is  sent  to  the  office  of 
the  plaintiff's  attorney  a  second  time 
and  left  there,  he  is  not  bound  to  re- 
turn it  a  second  time,  and  a  judgment 
subsequently  entered,  as  for  want  of 
answer,  will  not  be  set  aside  as  irreg- 
nlar,  by  reason  of  the  answer  not  hay- 
ing been  returned  a  second  timcL 

97.  An  order  opening  a  regular  Jndg- 
ment  and  default,  is  not  appealable 
in  respect  to  the  terms  imposed  as  a 
condition  to  the  granting  of  such  re- 
lieC  Jacobs  v.  Marshall.  The  Same  t. 
Smith,  689 

98.  Where  an  attorney  resides  in  one 
town  or  city,  and  has  his  office  for  the 
transaction  of  business  in  another,  how 
shall  persons  in  the  latter  place  serve 
papers  upon  him  if  his  office  be  closed  T 
They  are  not  bound  to  follow  him  to 
his  residence  and  make  manual  deliv- 
ery there.  If  bound  to  serve  papers  at 
his  residence  at  all,  in  such  case,  ser- 
vice by  mail  is  sufficient  Lordj  et  al 
V.  Vandenbttrghf  et  al,  708 

99.  In  snch  case,  if,  in  compliance  with 
the  fifth  of  the  rules  of  court,  the  attor- 
ney adds  the  place  of  his  office  to  hia 
name,  he  is  concluded  thereby.  Such 
place  will  be  deemed  his  resiaence  for 
the  purpose  of  such  service,  so  that  per- 
sons desiring  to  make  service  vrill  not 
be  bound  t-o  go  or  send  to  another  towiL 
thongh  being  Ids  actual  reeidenoe.    il 
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100.  And  where  the  paper  to  be  served 
is  an  answer  in  a  cause  in  which  the 
summons,  (in  obedience  to  §  128  of  the 
Code,)  specifies  the  place  where  the 
answer  was  required  to  be  served  on 
the  piaintiflf' s  attorney,  the  defendant 
is  not  bound  to  serve  his  answer  in  any 
other  place.  And  if  the  attorney's  of- 
fice is  closed,  and  he  does  not  reside  in 
that  place,  an  endeavor  to  serve  at  the 
ofiice,  within  the  time  allowed  to  an- 
swer, followed  by  an  actual  service 
within  a  reasonable  time  afterwards, 
when  the  ofiice  is  open,  will  be  re- 
garded as  a  sufiicient  service.  708 

A  party  is  not  bound  to  make  an  imprac- 
ticable service. 

101.  Where  the  plaintiff's  attorney  issued 
a  summons  requiring  the  answer  to  be 
served  on  him  at  the  city  of  New  York, 
and  added  to  his  subscription  "  196 
Broadway,"  that  being  his  office,  and, 
on  the  last  day  for  answering,  the 
defendant's  attorney,  at  about  four 
o'clock  p.  v.,  sent  the  answer  to  his 
ofiSce,  and  found  it  closed,  the  plain- 
tiff's attorney  having  left  the  city  for 
his  residence  at  Flushing ;  and  again, 
the  next  day,  the  defendants'  attorney 
sent  the  answer  to  his  office,  and  the 
plaintiff's  attorney  refused  to  receive 
it,  having  in  fact  entered  up  judgment 
and  issned  execution  that  morning,  id. 

Held,  that  the  defendants'  attorney  was 
regular,  and  the  judgment,  etc,  irreg- 
ular ;  and  the  judgment  and  execution 
was  set  aside,  with  costs.  id. 


24.  Subpcefia  JDueea  Tecitm, 

102.  The  president  or  other  officer  of  a 
corporation  which  is  a  party  to  an  ac- 
tion, is  not  bound  to  produce  on  the 
trial  the  books  and  papers  of  the  cor- 
poration, under  a  subpcena  duces  tecum, 
issued  by  the  adverse  party. 

108.  He  has  no  such  property  in  or  con- 
trol over  them  as  gives  the  right,  or 
makes  it  his  duty  to  produce  them. 

104.  Their  proper  place  is  in  the  office, 
in  which  the  business  is  transacted  to 
which  they  relate.  The  proper  reme- 
dy of  a  party  who  is  entitled  to  use 
their  contents  as  evidence,  is  to  obtain 
sworn  copies,  or  an  inspection  and 
copy,  under  the  Revised  Idtatutes  or 


the  Code.     La  Foerge  v.  The  La  Farff9 
I/lre  Ins.  Co.,  680 

25.  iSuinmoru, 

106.  The  trustees  of  a  religious  corpora- 
tion, and  officers  appointed  hy  tnem, 
wliose  elections  and  appointments  were 
in  conformity  with  tlie  formalities  pre- 
scribed by  the  statute,  and  who  hav«^ 
in  fact,  acted,  and  are  acting  as  such, 
are  at  least  officers  de  facto,  upon  whom 
alone  a  valid  service  by  process  can  be 
made  to  commence  an  action  against 
such  corporation.  Berrian  v.  77u 
Methoditt  Society  in  New  York,      682 

106.  When  an  action  against  such  a  cor- 
poration was  commenced  in  the  Supe- 
rior Court  by  a  service  of  summons 
upon  persons  claiming  to  be  officera, 
but  not  in  possession  of  the  offices,  and 
the  officers  de  facto,  after  judgment  by 
default,  movedf  to  vacate  the  judgment 
and  set  aside  the  proceedings,  held, 

1st  That  all  the  proceedings  must  be  set 
aside  as  irregular. 

2d.  That  the  title  of  the  acting  trustees 
could  not  be  investigated  on  such  a 
motion. 

3d.  That  if  they  were  claimed  to  be  in- 
truders, the  proper  proceedings  to  de- 
termine that  question,  and  obtain  such 
an  adjudication,  and  their  removal, 
and  a  new  election  in  a  lawful  man- 
ner, must  be  taken  and  prosecuted 
elsewhere.  That  the  Superior  Court 
had  no  jurisdiction  of  an  action  or 
proceedings  instituted  to  obtain  such 
relieC  id 


26.  Supplementary  to  JSxecution. 

107.  No  order  will  be  made  on  the  mere 
motion  of  a  receiver  appointed  under 
proceedings  supplementary  to  an  exe- 
cution, that  he  may  sell  the  estate  of 
the  judgment-debtor,  when  such  estate 
consists  only  of  the  debtor^s  interest  as 
cestui  que  trust  under  a  will  by  which 
the  testator  conveys  his  property  to 
executors  in  trust,  with  directions  to 
convert  it  into  money,  and  divide  the 
money  into  a  certain  number  of  equal 
shares,  and  invest  one  of  said  shares 
and  apply  the  interest  and  income 
thereof  to  the  judgment-debtor  during 
his  natural  life,  and  u|X)n  his  death 
distribute  the  principal  with  all  unap* 
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propriated  income  to  and  among  the 
Mid  judgment-debtors  then  living  law- 
ful issue.     iScoti  v.  Neviua,  672 

108.  If  the  judgment-creditors,  or  such 
receiver  as  representing  them,  can  de- 
rive any  benefit  from  the  provisions  of 
such  a  will,  it  must  be  by  a  proceed- 
ing to  which  ttie  executor  is  a  party, 
and  in  which  the  benefit  sought  must 
be  derived,  not  from  a  sale,  but  from 
an  order  in  the  nature  of  a  sequestra- 
tion of  such  portion  of  the  annual  in- 
come of  the  fund  in  question,  as  is  not 
required  for  tlie  suituble  support  and 
maintenance  of  the  judgmeut-debtor, 
taking  into  view  his  condition  in  life, 
his  health,  and  other  circumstances, 
and  the  condition  of  his  family  if  any 
he  have. 

109.  The  interest  of  the  judgment-debtor 
is  inalienable.  If  there  was  already 
an  accumulation  of  income  in  the 
hands  of  the  executors,  (which  there 
is  not,)  so  much  of  it  might,  probably, 
be  reached  by  an  order  in  this  proceed- 
ing, or  by  a  proceeding  under  section 
294  of  the  Code,  as  was  not  necessary 
for  the  proper  support  and  mainten- 
ance of  the  judgment-debtor,  taking 
into  view  the  considerations  above  sug- 
gested. 

110.  Bat  a  possible  or  probable  future 
surplus  cannot  be  anticipated  and 
reached  by  a  proceeding  instituted  for 
that  purpose,  before  it  has  accrued  or 
oome  into  existence. 

111.  But  this  rule  does  not  prevent  a 
court,  on  a  complaint  properly  framed, 
from  giving  such  directions  as  will  se- 
cure to  a  judgment-creditor  such  por- 
tion of  the  surplus  as  may  remain  after 
appropriating  sufficient  for  the  proper 
support  of  the  debtor,  to  be  ascertain- 
ed and  fixed,  upon  a  reference  order- 
ed for  that  purpose.    Motion  denied. 

id. 


21,  Trial. 
See  Antis,  pages  494,  663,  and  657. 

28.   Undertaking. 
112.  When  the  defendant,  in  an  action 


to  recover  personal  property,  except! 
to  the  sureties  in  the  plaintiff's  undei^ 
taking,  if  one  fails  to  justify,  and  for 
that  reason  a  new  surety  is  substituted, 
a  new  undertaking  must  be  executed. 
The  original  undertaking  cannot  be 
altered  by  inserting  therein  the  name 
of  the  new  surety,  and  by  the  latter 
ngning  it,  without  tiie  consent  of  the 
other  Buretvl  and  of  those  for  whose 
benefit  or  protection  it  is  required  to 
be  given.     Cobb  v.  Lackey,  649 


113.  When  the  original  undertaking 
altered,  after  notice  of  exception  to  the 
sureties  therein,  on  one  of  them  failing 
to  justify,  by  inserting  the  name  of  a 
new  surety,  who  signed  it,  and  made 
an  afiidavit  of  justification  before  one 
of  defendants'  attorneys,  and  in  the 
presence  of  the  attorneys  of  both  par- 
ties, at  the  time  and  place  for  which 
notice  of  such  justification  was  given, 
and  the  attorneys  then  separated  with- 
out obtaining  an  aproval  of  the  sure- 
ties by  a  Judge  of  the  court,  and 
plaintiff's  attorney,  subsequently,  ob- 
tained, tx  parte,  an  approval  of  the 
.undertaking,  as  thus  altered,  that  ap- 
proval, on  motion,  was  set  aside,  as 
being  irregular,  but  the  plaintiff  was 
permitted  to  give  a  new  undertaking, 
with  sureties  who  should  justify  on 
due  notice.  The  fact  that  the  substi- 
tuted surety  made  an  affidavit  of  joa 
tification,  under  the  circumstance* 
stated,  before  one  of  defendanta*  at- 
torneys, was  held  not  to  be  a  waiver 
of  the  defendanta'  right  to  object  to 
the  insufficiency  of  the  undertaking, 
or  to  the  irregularity  of  the  ex  parte 
allowance,  the  sufiiciency  of  the  un- 
dertaking not  having  been  assented  to 
by  defendants'  attorneys  in  writing, 
nor  proved  to  have  been  distinctly  as- 
sented to  orally.  id, 


PRESUMPTION. 
See  AiTTK,  pages  63, 182,  and  58a. 


PRINCIPAL  AND  AGENT. 

A,  residing  in  the  country,  employed  a 
stock  broker,  in  New  York,  to  make 
purchases  of  stock  on  his  account ;  and 
for  that  purpose  deposited  with  him 
|(3|600.    He  afterwards  directed  " 
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to  take  "  Parker  Vein  stock,",  at  a  cer- 
tain rate,  adding,  **  Whatever  exeeM 
it  may  cost,  over  and  above  my  deposit 
in  your  hands,  I  shall  very  probably 
be  glad  to  have  you  carry  till  sold 
again,  if  you  raise  no  objection."  The 
defendant  purchased  200  shares  of  such 
stock,  and  the  excess  of  the  cost  was 
9849.76.  The  purchases  were  made 
and  paid  for  by  the  5th  of  September, 
1853.  Transfers  were  made  to  the  de- 
fendant, and  ultimately  to  his  clerk, 
with  full  powers  to  him,  so  as  to  retain 
the  control.  No  certificates  were  taken 
out  at  the  time.    Horion  y.  Morgan,  56 

Between  September,  1858,  and  June,  1854, 
the  plaintiff  had  dealings  in  other 
stocks,  with  the  defendant  as  his 
broker,  and,  in  several  letters,  recog- 
nized the  Parker  Vein  stock  as  in  his 
hands,  and  did  not  demand  a  transfer 
to  himself,  or  direct  a  sale,  nor  proffer 
the  balance  due  on  the  purchase. 

The  defendant  had  at  all  times,  within 
the  period  mentioned,  more  than  suffi- 
cient stock  in  his  own  name,  or  the 
name  of  hia  clerks,  and  under  his  con- 
trol, to  respond  for  the  200  shares. 

In  June,  1854,  the  company  having  ex- 

Sloded,  certificates  were  taken  out, 
ated  the  18th  and  20th  of  May,  1854. 
On  the  13th  of  June,  1854,  the  account 
current  was  sent,  and  the  plaintiff  paid 
the  balance  of  $349.76.  On  the  17th 
of  June,  in  consequence  of  the  plain- 
tiff's reauest,  the  certificate  being  in  the 
name  of  the  clerk,  with  regular  powers 
of  attorney  from  him,  were  transmit- 
ted to  the  plaintiff,  who  refused  to 
receive  the  same,  and  brought  his  ac- 
tion for  the  amount  of  $3,600  deposit- 
ed, and  the  balance  of  $349.76  paid. 

1.  Heldy  that  the  defendant  had  a  right 
to  deal  with  this  stock  as  he  chose,  he 
being  always  ready  and  able  to  tran»- 
fer  an  equal  number  of  shares.  That 
he  was  not  bound  to  take  out  certifi- 
cates in  his  own,  or  the  plaintiff's 
name,  and  to  identify  and  retain  them. 
That  the  transaction  was  a  speculation, 
for  buying  and  selling  the  stocks,  and 
not  of  the  nature  of  a  regular  deposit 
of  stock,  as  security  upon  a  loan,  for  a 
definite  period. 

2.  Semble,  that  evidence  of  the  usage  of 
brokers,  in  a  case  like  the  present,  is 
admissible. 


3.  A  broker  who  is  employed  to  purchase 
stocks,  and  is  authorized,  by  usage  or 
by  an  express  agreement,  to  make  the 
purchase  in  his  own  name  without  dis- 
closing the  name  of  his  principal,  has 
no  right  to  maintain  an  action  against 
his  principal  for  not  furnishing  him 
with  money  to  pay  for  the  stocks,  with- 
out showing  that  he  had  demanded 
payment  of  the  price  and  had  trans- 
ferred or  offered  to  such  principal  the 
stocks  he  had  purchased.  Merwin  v. 
Hamilton,  244 

4.  The  transaction  is  in  law  precisely  the 
same,  and  is  governed  by  the  same 
rules,  that  would  have  applied  had 
the  contract  been  an  immediate  sale 
from  the  broker  as  seller  and  his  prin- 
pal  as  buyer.  ThQ  payment  of  the 
price  and  the  transfer  of  the  stocks  are 
simultaneous  acts  and  conditions  mu 
tually  dependent. 

6.  Hence,  if  the  broker  sells  the  stocks 
without  demanding  payment  of  the 
price,  and  without  transferring,  or  offer- 
ing to  transfer  them,  to  his  principal,  and 
without  notice  of  his  intention,  there- 
by disabling  himself  from  making  the 
necessary  transfer  or  tender,  he  in  effect 
converts  them  to  his  own  use,  and  loses 
any  right  of  action  against  his  princi- 
pal that  he  might  otherwise  have  had. 

id, 

6.  Held,  upon  these  grounds,  that  each 
of  the  first  four  counts  in  the  com- 
plaint was  bad  upon  demurrer,  as  not 
stating  facts  sufiacient  to  constitute  a 
cause  of  action. 

The  fifth  count  stated,  as  a  separate  cause 
of  action,  that  they,  the  plaintiffs,  rea- 
sonably deserved  to  have  from  the  de- 
fendant for  their  commissions  as  stock- 
brokers, in  making  the  said  purchases 
of  stock  and  in  making  other  purchases 
and  sales  of  stock,  which  they  were 
employed  by  him  to  make,  another 
large  sum  of  money,  etc.  u£ 

7.  Held,  that  these  allegations,  although 
not  so  definite  as  they  ought  to  have 
been,  and  upon  motion  might  have 
been  required  to  be  made,  were  suffi- 
cient upon  demurrer. 

Demurrer  to  the  first  four  counts  sustain- 
ed.   To  the  fifth  overruled.  id. 

See  Ante,  pages  169  and  858. 
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PRINCIPAL  AND  SURETY. 

The  queetioo  was,  whether  a  party  oould 
hold  a  surety  boand  by  an  obligation 
he  had  entered  into,  the  terms  of 
which  had  been  changed  between  the 
principal  and  creditor,  without  the 
surety's  assent  ? 

1.  Meld,  that  the  question  of  banefit  or 
prejudice  arising  to  the  surety  was  not 
the  test  of  his  responsibility.  That  if 
the  terms  upon  which  he  engaged  are 
not  fully  observed ;  if  any  practice  or 
deceit  has  taken  place  which  makes 
the  contract  between  the  debtor  and 
creditor  different  from  that  assented 
to;  or  if,  without  deceit,  a  material 
change  has  been  made,  and  this  is 
not  communicated,  the  surety  is  dis- 
charged. 

%  Held,  that  where  a  party  agrees  to 
become  bound  for  f  1500,  expected  to 
be  advanced  in  cash  to  the  principal 
for  business  purposes,  and  but  $1000 
was  actually  so  advanced,  and  the 
chief  portion  of  the  residue  was  ad- 
Justed  by  discharging  an  old  debt  to 
the  party  making  the  advance,  and  no 
notice  was  given  of  this  to  the  surety, 
he  was  exempt  from  liability.  Mc  WU- 
liama  v.  Miuon,  276 

See  Ante,  page  294. 


ProfiU, 
See  Amtb,  pages  816  and  868. 

R. 

RAILROADS. 
See  Common  Carbdcrb. 

RATIFICATION. 

1.  The  plaintiffs  contracted  to  sell  to  one 
Patterson  flour,  and  delivered  to  him 
one  thousand  eight  hundred  and  nine- 
ty-seven barrels,  and  the  defendants 
advanced  to  him,  in  good  faith,  on  that 
and  otiier  flour,  amounting  in  all  to 
eight  thousand  one  hundrt'd  and  sixty- 
four  barrels,  large  amounts  from  time 


to  time,  and  conrigned  the  whole  to 
their  Liverpool  house.  The  plaintafis, 
claiming  that  they  had  been  induced 
to  sell  to  Patterson  by  fraud  on  his 
part,  after  a  discovery  of  the  alleged 
fraud,  and  with  knowledge  of  the  ad- 
yances  made  by  the  defendants,  and 
of  their  claims  by  reason  thereof,  and 
of  auch  shipment  of  the  flour,  reedved 
an  order,  drawn  by  Patterson  on  the 
defendants,  for  the  net  proceeds  of  the 
eight  thousand  one  hundred  and  rizty- 
four  barrels  of  flour,  less  the  defend- 
ants' advances  and  charges,  delivered 
snch  order  to  the  defendants  and  re- 
ceived their  written  acceptance  there- 
of, and,  when  such  flour  had  been  sold, 
received  of  the  defendants  and  receipt- 
ed for  the  net  proceeds  thereof  and  in 
full  of  such  proceeds,  as  per  their  ae- 
ceptance  of  Patterson's  said  order. 
Hela^  that  these  acts  amounted  to  a  rati- 
fication of  the  transactions  between 
Patterson  and  the  defendants,  and  that 
thereafter  the  only  liability  of  the  de- 
fendants to  the  plaintiffs  was  such  as 
arose  out  of  the  written  acceptance  of 
Patterson's  order,  and  the  agreement 
contained  therein. 

2.  The  fact  that  the  defendants  had  had 
other  large  transactions  with  Patterson 
prior  to  the  one  in  question,  was  not 
competent  testimony  upon  the  trial  of 
the  issue,  whether  the  defendants  ac4- 
ed  in  good  faith  in  the  transactions  in 
question.  It  was  irrelevant,  and  ita 
admission  erroneous^  WUmol  v.  Biek- 
ardaon,  828 


RE-ENTRY. 


See  Antx,  page  868. 


RELEASE 
See  Ante,  pages  204  and  499. 


RENT. 
See  Landlobd  and  Tsnaht. 


RELIGIOUS  CORPORATIONa 
See  Anib,  682,  (Serrwm  ▼.) 
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8. 

SET-OFF. 
See  Amtb,  pages  68,  841, 494, 682, 574. 

SHIPS  AND  SHIPPING. 

Qoods  were  shipped  aboard  a  vessel 
bound  to  California,  and  a  bill  of  lad- 
ing was  executed  by  the  master,  which 
ultimately  came  into  the  hands  of  a 
party  in  San  Francisco,  who  purchased 
the  goods  which  it  expressed  to  be 
shipped. 

Before  the  vessel  sailed  from  New  York, 
the  goods  were  taken  by  the  sheriff  un- 
der an  attachment  against  the  freight- 
er, and  against  the  protest  of  the  mas- 
ter. No  indemnity  was  given  by  the 
sheriff  or  his  principals,  though  de- 
manded. Freight,  aUo,  was  required 
but  not  paid. 

The  purchaser  in  San  Francisco  recov- 
ered a  sum  of  money  for  the  omission 
of  the  master  to  deliver  the  goods  ac- 
cording to  the  bill  of  lading.  The  ac- 
tion, which  was  for  Uie  recovery  of  the 
goods,  was  brought  by  the  master,  and 
the  goods  had  been  delivered  to  him 
under  the  Code.  The  only  question, 
therefore,  was,  whether  he  was  entitled 
to  have  damages  for  their  removal  ? 

1.  ffeldf  that  the  freighter  who  removes 
goods  once  shipped  with  a  bill  of  lad- 
ing delivered,  can  only  reclaim  them 
upon  payment  of  freight,  necessary  ex- 
penses of  unloading,  and  indemnifying 
the  party  for  any  difference  between 
the  value  of  the  goods  ^t  the  port  of 
lading,  and  what  the  master  or  ship- 
owner may  be  obliged  to  pay  at  the 
port  of  destination  under  such  bill  of 
lading. 

The  French  and  foreign  authorities  upon 
the  subject  were  cited  and  commented 
upon.    Barllett  v.  Camley,  194 

2.  ffeld,  that  the  net  of  1841  (Cli.  242) 
earned  out  the  principle  of  general 
commercial  law,  and  the  bond  pre- 
scribed would  cover  the  damage  and 
lo&n  which  the  bhipowner  might  incur. 

id 

3.  Thi^  action  was  brought  by  the  plain- 
tiffs to  recover  their  commissions^  as 


brokers,  for  procuring  a  charter-party 
for  a  ship  on  a  voyage  from  Calcutu 
to  London.  The  defendants  held  title 
legal  title  to  the  ship,  but  held  it  as 
mortgagees,  and  were  not  in  possession. 
The  charter-party  was  not  signed  by 
them,  and  there  was  no  proof  that  the 
person  by  whom  it  was  signed,  and 
who  employed  the  plaintiffs,  acted  by 
their  authority,  or  that  they  had  rati- 
fied his  acta      Weber  v.  ikmpton,  868 

4.  Held,  that,  under  these  circumstances, 
the  defendants  were  not  liable  for  the 
commissions  claimed,  and  that  the  com- 
plaint was  properly  disq^issed.  A  mort- 
gagee of  a  ship,  if  he  is  not  in  posses 
sion,  although  the  legal  title  may  be 
vested  in  him,  and  the  ship  be  regis- 
tered in  his  name,  is  not  liable,  as  own- 
er, for  supplies  furnished,  or  services 
rendered,  to  the  ship.  To  render  him 
liable  an  express  contract  is  necessary. 

uL 

See  Akte,  pages  48  and  191. 


STOCK-BROKERa 


See  Amis,  page  244. 


STOCK-HOLDEE& 
See  Amte,  page  176. 


STOPPAGE  IN  TRANSITU. 

1.  The  right  of  a  vendor  to  stop  in  tran- 
situ goods  which  he  has  sold  upon 
credit  to  a  vendee  who  becomes  in- 
solvent, can  only  be  properly  exercised 
while  the  goods  are  in  the  hands  of  a 
carrier  or  middleman  in  their  tranidt 
to  the  vendee,  and  before  they  have 
come  into  his  actual  possession.  The 
simplicity  of  the  rule,  nowever,  as  laid 
down  in  the  earlier  cases  in  England, 
and  which,  in  order  to  defeat  the 
vendor's  right  of  stoppage,  required  an 
actual  delivery  to  the  vendee  himself, 
so  as  to  bring  the  goods  within  his 
corporal  touch,  has  been  broken  in 
upon  by  the  later  decirions,  which 
hold,  that  in  some  cases  a  constructive 
delivery,  and  in  some  an  exercise  by 
the  vendee  of  acts  of  ownership,  is  suf- 
ficient to  defeat  the  right  of  the  vendor. 
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2.  But,  in  the  opinion  of  the  court,  a  fair 
Comparison  oi  the  cases,  notwithstand- 
ius^  Borae  contradictions,  leads  to  and 
justifies  these  conclusions: — 

Ist.  That  a  mere  constructive  delivery, 
thongh  sufficient  to  entitle  the  vendor 
to  demand  the  price  of  the  goods  and 
to  place  them  at  the  risk  of  the  vendee, 
does  not  alone  defeat  the  right  of  stop- 
page. 

2d.  That  while  the  goods  are  in  the 
course  of  transportation  to  the  place 
of  destination,  or  are  in  the  hands  of 
an  intermediate  agent  or  warehouse- 
man for  the  purpose  of  being  for- 
warded, they  are  subject  to  the  right 

8d.  That  they  are  also  subject  to  the 
right  after  their  arrival  at  their  place 
of  destination  while  in  the  hands  of 
the  carrier,  or  of  a  wharfinger  or  ware- 
houseman, for  the  mere  purpose  of  de- 
livery to  the  vendee. 

4th.  That  a  delivery  to  the  vendee's  spe- 
cial agent,  on  board  a  conveyance 
owned  or  chartered  by  the  vendee,  if 
the  sole  purpose  of  such  delivery  is 
transportation  to  the  original  port  of 
destination,  does  not  defeat  the  right 
of  the  vendor. 

8.  But  the  vendor's  right  of  stoppage  is 
lost  in  the  following  cases: — 

1st.  Where  the  goods  have  come  into  the 
actual  possession  of  the  vendee. 

2d.  Where,  after  their  ari'ival  at  the 
place  of  destination,  the  vendee  exer- 
cises actjs  of  ownership  over  them. 

And  lastly,  where  an  agent  of  the  vendee, 
having  authority  and  power  to  dispose 
of  the  goods,  exercises  like  acts  of  own- 
ership. 

4  Held,  that  although  the  doctrine  for 
which  the  defendants'  counsel  con- 
tended, namely,  that  where  the  goods 
purchased,  in  the  course  of  transport- 
ation are  detained  at  an  intermediate 
place,  and  without  further  orders  can- 
not agnin  be  put  in  motion,  the  tran- 
situa  is  at  an  end,  is  favored,  it  is  very 
far  from  being  established  by  the  re- 
cent decisions  in  England  upon  which 
tlie  counsel  relied. 


6.  Held,  that  in  each  of  the  cases  so  re- 
lied on,  there  were  material  circum- 
stances by  which  each  was  discrim- 
inated from  that  before  the  court,  and 


which  were  alone  enfficient  to  justify 
the  actual  decision. 

6.  Held^  that  in  the  case  under  judgment, 
the  tranatus  was  not  ended  by  tJie 
temporary  detention  of  the  goods  at 
Liverpool  by  the  agents  employed  to 
forward  them,  since  the  agents  bad  no 
power  to  change  the  ultimate  port  of 
destination  as  fixed  by  the  vendor  and 
vendee,  and  there  was  no  proof  that 
any  such  change  was  intended  by  any 
of  the  parties.  The  orders  for  which 
the  forwarding  agents  waited,  related 
not  to  the  place  of  destination,  bat 
merely  to  the  time  and  mode  of  tram* 
porta  tion. 

7.  Held,  further,  that  the  transitus  was 
not  ended  merely  by  the  fact  that  after 
the  arrival  of  the  goods  at  New  York, 
they  were  entered  at  the  custom-house 
and  the  duties  paid,  before  the  plaintiff 
attempted  to  exercise  his  right  of  stop- 
l>age. 

Nor  was  the  transitus  ended  upon  the 
ground  that  the  goods  in  question  had 
been  previously  assigned  to  the  de- 
fendants for  the  payment  of  debts.  An 
assignee,  for  the  benefit  of  creditors,  is 
not  entitled  to  protection  as  a  bottafik 

Surchaser,  but  stands  in  the  same  con- 
ition  as  his  assignor. 

8.  Held,  that  if  there  is  that  conflict  be- 
tween the  decisions  in  England  which 
is  alleged,  there  are  strong  reasons 
why  the  court  should  follow  in  prefer- 
ence the  more  liberal  doctrine  of  the 
earlier  cases^ 

9.  Heidi  that  if  the  decisions  upon  which 
counsel  for  the  defendants  relied,  are 
to  receive  Ihe  construction  which  he 
gave  to  them,  they  are  directly  op- 
posed to  several  cases  in  our  own 
courts  which  this  court  deems  itself 
bound  to  follow. 

10.  Held,  that  the  plaintiffs  were  entitled 
to  judgment  upon  the  verdict  rendered 
by  the  jury  in  their  favor.  Harrix,  et 
al  V.  Hart,  et  al,  606 


SUPERIOR  COURT. 

See  JuBiBDTonoN,  and  AKte,  page  682, 
(Berrian  v.) 
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SUPPLEMENTAL  ANSWBa 

See  Landlord  and  Tenant,  pag«  6,  ana 
Antk,  page  66  L 


SUPREME  COURT. 
See  Antb,  page  688,  (JBennett  y.) 


SURETY. 

See  GuAKANTT,  and  Pkinoipal  and  Subett, 
and  Ante,  pages  294,  682,  688. 


T. 


TACKING, 


See  Ante,  page  208. 


TAXES. 
See  Ante,  pages  262,  629. 

TROVER. 
See  Etidenoe,  6,  and  Ante,  page  264 

TRUSTS  and  TRUST  ESTATEa 
See  Ante,  page  672. 


V. 


UNDERTAKINGS. 
See  Ante,  pageB  182,  649,  and  660. 

USAGE. 
See  Ante,  page  66. 


V. 

var:ancel 


1.  The  complaint  stated  that  on  the  16th 
of  November,  1864,  the  plaintiff  was 
the  owner,  as  mortgagee,  of  certain 
articles  of  merchandise  particularly 
described,  and  that  these  articles  on 
the  14th  of  December,  in  liie  same 
year,  were  in  the  possession  of,  and  in 
a  store  occupied  by  the  mortgagor, 
W.  K  Willis ;  that  the  sum  secured  to 
be  paid  by  the  mortgage  was  payable 
on  aemand,  and  that  prior  to  tne  14Ui 
of  December  its  payment  was  demand- 
ed and  refused;  the  plaintiff  on  the 
trial  offered  to  prove  that  the  posses- 
sion of  the  merchandise  was  m  fact 
changed,  on  the  16th  of  November,  by 
its  delivery  to  him  on  that  day,  but  the 

'  court  were  of  opinion  that  the  variance 
between  the  proof  so  offered  and  the 
allegations  in  the  complaint,  was  ma- 
terial, and,  therefore,  exdud^  the  evi- 
dence. 

J.  ffeldf  that  there  was  a  reasonable  in- 
terpretation of  the  allegations  in  the 
complaint,  by  which  the  supposed  va- 
riance would  have  been  wlioUy  re- 
moved, and  that  this  interpretation 
ought  to  have  been  adoptea  on  the 
trial ;  consequently  that  the  proof  of- 
fered ought  not  to  have  been  excluded. 

8.  ffeld,  that  under  §  169  of  the  Cqde, 
the  alleged  variance  ought  not  to  have 
been  deemed  material,  since  it  did  not 
appear  that  the  defendant  had  been 
actually  misled  to  his  prejudice,  in 
maintaining  his  defence,  and  that  there 
was  no  affidavit  to  that  effect 

4  Held,  that  upon  the  evidence  in  the 
case,  the  court  had  no  right  to  consider 
the  question,  whether  the  mortgage  to 
the  plaintiff  was  fraudulent  or  not 
WtllU  V.  Orser,  822 

See  Ante,  page  687. 


VENDOR  AND  PURCHASER. 

1.  Upon  a  credit  purchase  of  goods,  the 
insolvency  of  tne  purchaser,  and  his 
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concealment  of  the  fact,  U  not  of  itself 
sufficient  to  Tiiftte  the  purchase  for 
fraud. 

2.  The  best  inquiry  i?,  did  the  i>arty  pur- 
chase the  goods  witii  the  intention  not 
to  pay  for  them  ? 

S.  If  actual  insolvency  is  proven,  and  a 
transfer  of  property,  to  pay  creditors, 
speedily  follows  the  transaction,  evi- 
dence may  be  admitted  of  representa- 
tions ^  Bulvency  made  upon  other  pur- 
chases about  the  same  period,  from 
other  persona. 

4.  And  such  evidence  may,  in  that  case, 
be  given,  although  no  representation 
of  solvency  was  made  in  the  case  before 

-the  court     JdcUl  v.  Naylor,  71 

5.  Although  a  contract  under  seal  fixes 
the  time  for  its  performance,  tliat  time 
may  be  eztendea  by  a  parol  agreement. 
Flynn  v.  McKeon,  203 

6.  Parol  evidence  of  an  agreement  was 
introduced  in  the  case,  to  prove  a  re- 
scission of  the  sealed  contract  by  mutual 
consent  When  this  is  admissible,  parol 
evidence  to  show  re-instatement  of  the 
contract  by  like  consent,  is  equally  ad- 
missible ;  and  the  evidence  was  to  that 
effect  id 

7.  It  is  the  duty  of  a  vendor  to  prepare 
and  tender  a  deed,  if  he  insists  upon  a 
specific  performance.  id, 

8.  Wlien  the  vendor  and  vendee  have 
fixed  upon  a  time  and  place  for  per- 
formance, and  the  vendee  attends,  and 
is  prepared  to  do  all  the  contract  re- 
quires of  him,  and  the  vendor  neglects 
to  attend,  an  acUon  will  lie  by  the 
vendee  to  recover  the  deposit-money 
paid  by  him.    Flynn  v.  JacKeon,    203 

0.  It  is  settled  law,  that  when  the  owner 
of  personal  property  makes  an  uncon- 
ditional delivery  to  his  vendee,  with 
the  intent  to  transfer  the  title,  a  subse- 
quent bond  fide  purchaser  from  such 
vendee  acquires  a  valid  title,  although 
the  owner  was  induced  to  sell  by  the 
fraud  of  his  vendee.     Beavers  v.  Lane, 

232 

10.  It  is  alBo  settled,  that  even  when  the 
owner  qualifies  his  delivery  by  annex- 


ing as  a  condition,  that  immediate  pay- 
ment shall  be  made,  still  a  bond  fide 
purchaser,  without  notice  of  the  oondi> 
tion,  acquires  a  valid  title.  232 

11.  But  these  rules  are  not  applicable 
when  it  appears  that  the  contract  of 
sale  to  the  subsequent  purchaser  was  so 
far  executory,  that  the  thing  sold  had 
not  been  delivered,  nor  any  portion  of 
the  price  paid,  so  that  in  the  event  of 
a  recovery  by  the  owner,  such  pur- 
chaser will  sustain  no  damage  beyond 
the  possible  loss  of  anticipated  profits 

id. 

12.  Although  the  oontract  under  such 
circumstances,  may  pass  a  valid  title  as 
between  buyer  and  seller,  it  would  not 
be  available  as  a  defence  against  the 
paramount  title  of  the  original  owner. 

13.  It  may  be  safely  laid  down  as  law, 
that  no  person,  as  against  the  true 
owner,  is  to  be  deemed  &hpndfide  pur- 
chaser from  the  first  vendee,  when  it 
appears  that  he  had  neither  advanced 
money  nor  property,  nor  incurred  lia- 
bilities upon  the  faith  of  such  vendee's 
apparent  title.  He  is  not  a  band  fide 
purchaser  when  a  recovery  by  the 
owner  would  leave  him  in  the  same 
condition  as  if  no  contract  of  purchase 
had  been  made  by  him.  id. 

14.  It  appearing  to  the  court  that  ^ch 
were  the  facts  in  relation  to  the  pur- 
chase made  by  the  defendant^  nM, 
that  their  situation  in  respect  to  the 
plaintiff,  the  original  owner  of  the 
'goods  in  controversy,  was  exactly  the 

same  as  that  of  his  vendee,  and,  conse- 
quently, that  if  the  sale  to  him  had 
been  induced  by  his  fraud,  they  had  no 
defence  to  the  action.  id, 

15.  Held,  further,  that  upon  the  evidence 
given  on  the  trial,  and  the  known  rulea 
of  law  applicable  thereto,  the  ques- 
tions, whether  the  sale  to  the  vendor 
of  the  defendants  had  not  been  obtain- 
ed by  fraud,  and  whether  the  delivery 
of  the  property  by  the  plaintiff  waa 
not  conditional,  so  that  the  price  being 
unpaid,  no  title  passed,  ought  to  have 
been  submitted  to  the  jury.  id. 

ffeldf  therefore,  that  the  complaint  ought 
not  to  have  been  dismissed,  and  that 
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the   motion  for  a  new  trial  most  be 
granted.  282 

See  Ann,  pages  664,  606. 


VERDICrr. 

1.  Where,  upon  a  triftl,  the  Judge  direct- 
ed a  verdict  to  be  taken,  subject  to  the 
opinion  of  the  court  at  Oeneral  Term, 
the  judgment  there  to  be  entered,  and 
the  &et8  are  admitted  or  fully  proven, 
and  nothing  for  the  jury  to  paae  upon, 
the  jndffment  may  be  rendered  for  a 
diBDUttal  of  tiie  complaint,  as  well  as 
in  a  proper  case  tor  the  plaintiff. 
ChiUetUkn  y.  Tks  Empire  Stane-DreM- 
ing  Company,  90 

%.  Saoh  was  the  former  practice,  and  the 
Code  has  not  changed  it  The  case  of 
^9i€r  T.  L'Amcrmix,  (4  Selden,  159,) 
and  of  MarqMort  y.  Marguart,  (2  Eer- 
nan,  888,)  are  not  repugnant  to  it 
They  preiolude  the  Oenend  Term  from 
deducing  hcU  from  testimony,  and  on 
theae  deductions  ^ying  a  judgment 
Bat  the  prindple  of  sending  a  case  to 
the  Qeneral  Term,  under  the  266th 
aeotion  is  to  procure  the  judgment  of 
law  upon  established  facts — ^fiscts  ad- 
mittea  or  duly  prored.  id, 

See  Ann,  page  882. 
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WAIVER. 
See  Ann,  page  687. 


WARRAMTY. 

1.  When  an  action  is  brought  for  the 
breach  of  an  implied  warranty,  the 
eadstence  and  terms  of  the  warranty, 
as  material  trayereable  fifusts,  must  be 
alleged  in  the  complaint  Freniice  v. 
Dike,  220 

The  sellers  of  wool  knew  that  it  was 
purchased  by  the  plaintiflb  for  the 

gurpose  of  being  manufactured  into 
ats»  and  that  if  there  was  any  cotton 
^  in  it  it  would  be  unfit  for  the  purpose 
^intended,  but  they  did  not  warrant 
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that  it  was  fit  for  that  purpose,  but 
only  that  the  flock!  sold  contained  no 
cotton. 
ffeldf  that  the  jury  had  no  right  to  infer 
from  the  evidence,  that  the  defendants 
meant  to  warrant  that  the  wool  would 
be  fit  for  the  purpose  for  which  they 
knew  it  was  bought,  the  only  warran- 
ty  which  it  was  proved  that  they  gave, 
being  restricted  in  terms  to  the  fiust 
that  there  was  no  cotton  in  the  wool. 

2.  Held,  that  the  only  damages  which 
the  plaintiffs  were  entitled  to  recover 
for  the  breach  of  this  warranty,  was 
the  difference  between  the  m&rket 
value  of  the  wool  in  its  actual  state, 
and  what  it  would  have  been  worth 
had  it  contained  no  cotton,  with  In- 
terest on  that  difference. 


WITNEaa 

1.  A  person,  not  a  party  to  the  action, 
and  who  is  rendered  incompetent  as  a 
witness  by  reason  of  an  agreement, 
subsequent  to  the  transactions  in  ques- 
tion, making  him  a  partner  of  ona 
party  as  of  a  date  prior  to  their  occur- 
rence, may  be  renaered  competent  by 
an  absolute  assiffnment  of  all  his  in- 
terest in  the  subject  matter  of  the  ae- 
tioo  and  in  the  business  of  his  firm 
down  to  the  time  he  actually  became 
partner,  on  being  also  released  by  his 
peortner  from  all  liability  to  contribute 
oy  reason  of  the  claim  made  in  the  ac- 
tion, and  on  being  fully  indemnified 
against  any  liability  connected  with 
said  claim  or  action.  WUmoi  v.  Jtieh' 
ardtoti,  828 

2.  A  witness,  whose  character  has  been 
impeached,  cannot  be  supported  by 
the  testimony  of  a  person  who  saw 
him  for  some  six  months  twelve  yeara 
prior  to  the  trial,  and  who  had  not 
subsequently  seen  him  until  within 
six  months  of  the  trial,  and  had  never 
heard  hitn  spoken  of  one  way  or  the 
other,  to  the  effect  that  he  conudered 
him  a  creditable  witness.  To  receive 
such  evidence  against  objection  and 
exception  is  erroneoua,  id 

8.  JSMd,  that  one  of  the  original  indorsees 
was  properly  rejected  as  a  witness  on 
behalf  of  the  plaintiff,  upon  the  ground 
that  it  was  for  the  immediate  benefit 
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of  hiro«elf  and  bift  partnere  that  Uie 
suit  was  prosecuted.  PraU  y.  Sineh- 
man,  861 

4.  The  question,  whether  the  snit  is  pros- 
ecotea  for  the  immediate  benefit  of  a 
witness  offered  on  the  part  of  the 
plaintiff,  is  a  question  of  law  which  it 
oelongs  to  the  court  alone  to  deter- 
mine, id. 

0.  Hence,  all  the  evidence  bearing  on 


the  qaeation  mnat  be  addroMd  to  the 
courts  and  when  other  wi^eMs  an 
examined,  to  prove  the  in«oaip«Uocj 
of  the  witaeae,  as  having  an  immediate 
interest,  be  cannot  be  examined  tooos- 
tradict  them  by  proving  his  ovn  mo- 
petency.  He  is  no  more  eompttest 
for  this  purpose  than  to  teidff  totfae 
merits  of  the  case.  H 

See  PitAcncEy  {£xammatum  o^s 
-Pai^y.) 
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THE     END. 


^'*  - 


1.5h\    031 


(N 


HARVARD  LAW  LIBRARY 


